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THE FEDERAL REGISTER 
WHAT IT IS AND HOW TO USE IT 


Any person who uses the Federal Register and Code of 
Federal Regulations. 


The Office of the Federal Register. 


Free public briefings (approximately 3 hours) to present: 

. The regulatory process, with a focus on the Federal 
Register system and the public's role in the 
development of regulations. 

. The relationship between the Federal Register and Code 
of Federal Regulations. 

The important elements of typical Federal Register 
documents. 

. An introduction to the finding aids of the FR/CFR 
system. 


To provide the public with access to information 
necessary to research Federal agency regulations which 
directly affect them. There will be no discussion of 
specific agency regulations. 


MIAMI, FL 
April 18: 
ist Session 9:00 am to 12 noon. 
2nd Session 1:30 pm to 4:30 pm 
51 Southwest First Avenue 
Room 914 
Miami, FL 


RESERVATIONS: 1-800-347-1997 


WHEN: 


WHERE: 


CHICAGO, IL 


April 25, at 9:00 am 
219 S. Dearborn Street 
Conference Room 1220 
Chicago, IL 


RESERVATIONS: 1-800-366-2998 


WHEN: 


WHERE; 


WASHINGTON, DC 

May 2, at 9:00 am 

Office of the Federal Register 

First Floor Conference Room 

1100 L Street, NW, Washington, DC 


RESERVATIONS: 202-523-5240 


WHEN: 


WHERE: 


WASHINGTON, DC 

May 23, at 9:00 am 

Office of the Federal Register 

First Floor Conference Room 

1100 L Street, NW, Washington, DC 


RESERVATIONS: 202-523-5240 (voice); 202-523-5229 (TDD) 


NOTE: 


There will be a sign language interpreter for 


hearing impaired persons at the May 23, Washington, DC 
briefing. 
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Presidential Documents 


Proclamation 6289 of April 12, 1991 
Points of Light National Celebration of Community Service 


By the President of the United States of America 


A Proclamation 


Marked by a sense of hope and renewal, Spring is a fitting time to honor the 
millions of Americans who engage in voluntary service to others. Across the 
United States, people of every age, race, and walk of life are taking direct and 
consequential action to help solve serious social problems such as drug abuse, 
illiteracy, and homelessness. These Americans are planting the seeds of 
positive change in their communities and sowing a rich crop for the future. 


Voluntary service in America takes a variety of forms. Countless Americans 
give of their time individually. In addition, millions of Americans now volun- 
teer through innovative corporate programs and special school-based projects. 
And there are those generous individuals who work on behalf of major 
nonprofit organizations and local charities. During this National Celebration 
of Community Service, we salute all of these caring citizens. 


This nationwide observance underscores the fact that everyone has a gift to 
give—that every act of kindness counts. For example, in Polk, Nebraska, a 
group of third grade students telephones homebound senior citizens each day, 
offering a bright source of companionship and cheer. The founders of the 
“Midnight Basketball” program in Hyattsville, Maryland, contribute to the 
struggle against crime and delinquency by offering late-night sports activities 
and tutorial sessions for disadvantaged youngsters. Through the “Let’s Help” 
program in Topeka, Kansas, volunteers provide needy families with literacy 
training, job counseling, and advice on parenting, as well as food and financial 
support. All of these volunteers and others, the brilliant “Points of Light” that 
reflect our national conscience and illuminate our country’s social landscape, 
are making a profound difference. 


Every American has something to contribute, and none should be content until 
we have found a way to serve. To be of service is not only to meet someone 
else’s needs, it is not only to fulfill one of our primary responsibilities as 
citizens and neighbors—it is to find the joy and meaning in life that come only 
from selflessness and giving. 


Today more and more Americans have come to see that any definition of a 
successful life must include serving others. So many of our citizens are 
beginning to recognize the talents, resources, and interests they have to share. 
Let us salute all those Americans who carry on the time-honored tradition of 
voluntary service, and let us strengthen our own commitment to enriching the 
lives of others—and our own—through service. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, by virtue of the authority vested in me by the Constitution and laws 
of the United States, do hereby proclaim the period of April 15 through April 
26, 1991, as Points of Light National Celebration of Community Service. This 
special tribute to the spirit of service in America and to the millions of 
Americans who embody that spirit encompasses traditional National Volun- 
teer Week events and numerous other activities in which all Americans— 
young and old alike—are encouraged to engage. I ask all Americans to join in 
saluting and thanking our Nation's volunteers, as well as the organizations— 
religious, governmental, business, and private nonprofit—that support and 
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participate in community service. I also encourage every American to observe 
this week with appropriate events and activities. 


IN WITNESS WHEREOF, I have hereunto set my hand this 12 day of April, in 
the year of our Lord nineteen hundred and ninety-one, and of the Independ- 
ence of the United States of America the two hundred and fifteenth. 


kin Goat 





Rules and Regulations 


Market Act (AMA) of 1946. 
Additionally, it is establishing a unit fee 
per hundred weight (CWT) for all rice 
inspection services performed on lots at 
rest at export port locations, e.g, 
condition examination of sacked rice at 
a dockside warehouse. 

These revisions are intended to cover, 
as nearly as practicable, the projected 
operating costs, a related 
supervisory and administrative costs, 
for the inspection services rendered, and 
to maintain an appropriate operating 
reserve 
DATES: Effective April 17, 1991; written 
comments must be submitted on or 
before May 17, 1991. 

ADDRESSES: Written comments must be 
submitted to Allen A. Atwood, Federal 
Grain Inspection Service, USDA, room 
0628 South Building, P.O. Box pore 
Washington DC 20090-6454; telemail 

users may respond to (IRSTAFF/FGIS/ 


imide, 
in 
ee 
inspection and 


USDA) telemail; telex users may 
respond to Allen A. Atwood, TLX: 
7607351, ANS:PGIS UC; and telecopy 
users may send responses to the 

pe, telecopier machine at (202) 


ia comments received will be made 
available for public inspection during 
regular business hours in room 0628 
South Building, 1400 Independence 
Avenue, SW., Washington, DC (7 CFR 
1.27(b)). 
FOR FURTHER INFORMATION CONTACT: 
Allen A. Atwood, address as above, 
telephone (202) 475-3428. 
SUPPLEMENTARY INFORMATION: 


Executive Order 12291. 


This interim rule has been issued in 
conformance with Executive Order 
12291 and Departmental Regulation 
1512-1. This action has been classified 
as nonmajor because it does not meet 
the criteria for a major regulation 
established in the Order. 


Regulatory Flexibility Act Certification 


John C. Foltz, Administrator, FCIS, 
has determined that thie interim rule 
will not have a significant economic 
impact on a substantial number of small 
entities as defined in the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.) 
because most users of the official 


perwork 
Reduction Act of 1980 (44 U.S.C. chapter 
35), the collection and recordkeeping 
requirements contained in this rule are 
included under control number 0580- 
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made effective August 1, 1984, (49 FR 


Color test (syrups), Moisture average 
(crackers), Pesticide residue (carbon 


ethylene dibromide), Visual exam (hop 
pellet), Visual exam (pasta), and Water 
activity. 

Additions to existing tests are as 
follows: to Bostwick (uncooked/cook 
test/ dis: } from Bostwick 
(uncooked], a}. ores ratio/value 
popcorn from Popping value om 
and to Salt or sodium content from Salt 
content. 

Deletions to existing tests are as 
— to Appearance & odor from. 

ppearance, flavor and odor-oils, to 
Mateture & volatile matter from 
Moisture and volatile matter-oil and 
shortening, to Potassium bromate from 
Potassium Seen eee and to 
Protein from Protein, Kjeldahl. 

Consolidations of — tests are as 
follows: to Calcium from ae 
peak tenting (baking) from nl 
to 
test-bread and Loaf volume. 

Name are . pny tan ving 
test (oil] from Clarity inv 
heating, to Lovibond color from Color 
lovibond, to Moisture from Moisture- 
oven, to Performance test (prepared 
bakery mix] from Baking test-cake, to 
Seneion A t] from Filth-light, to 
Visual exam uble impurities, oils & 


and shortening, to Visual exam (pasta 
from Checked. and broken macaroni :; 
Se aaeeee etna tien 


no longer requested. 
rote ig deleted are: Acidity Creek, Acid 
value-oil, Arachidic acid, Baume, 
Coliform, Color-bleached, Color- 
gardner, Color-oil & shortening, 
point, Cooking test, Density, Dextrose 
equivalent, Diastatic activity of flour, 
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Farinograph characteristics, Fat-acidity, 
Filth-heavy, Foam test, Foots-heated 
and/or chilled, Heating test-oil & 
shortening, Insoluble bromides, Lysine 
from fortification, Lysine from 
hydrolysis of protein, Maltose value- 
flour, Marine oil in vegetable oil- 
qualitative, Moisture-distillation, 
Neutral oil loss, Nitrogen solubility 
index, Oven leak test-oil can, Oil 
content-oilseed, Particle size-flour, 
Potassium bromate-qualitative, Purity- 
monosodium glutamate, Reducing 
sugars, Refractive index, Saponification 
number, Sedimentation, Softening point, 
Specific gravity-oils, Starch damage- 
flour, Sucrose, Test ~ ee per bushel- 
other than grain, , Water 
soluble protein, ein and Ran Xan yarol test for 
rodent urine. Further, the Laboratory 
Report fee of $3.00 has been deleted. 

Current rice inspection fees were last 
amended and made effective on August 
1, 1984 (49 FR 26547). These fees were to 
cover, as nearly as practicable, the level 
of operating costs as projected for fiscal 
year 1984. They presently appear in 
68.91 on tables 4 and 5 of the regulations 
(7 CFR 68.91 (Tables 4 and 5)). 

FGIS monitors its cost, revenue, and 
operating reserve levels to assure that 
there are sufficient resources for 
operations. During the fiscal years 1988 
through 1990, FGIS implemented cost- 
saving measures in an effort to provide 
cost effective quality services. While the 
quantity of rice inspections may 
fluctuate, certain FGIS costs remain 


($3,630,833 and $4,000,148) c oe 
operating costs ($3,428,902 and 
$3,773,975) for fiscal years 1986 and 1987 
respectively. However, revenues 
($3,213,358 and $3,593,732) did not cover 
costs ($3,515,858 and $3,664,653) for 
fiscal years 1988 and 1989 respectively. 
This resulted in a reduction in operating 
reserves for both fiscal years. 

Fiscal year 1990 offers the most 


. The figures y 
were used to project the budgeted fiscal 
year 1991 rice inspection operating costs 
and establish revenue levels necessary 


to cover projected operating costs. 
During the period of October 1, 1989 to 
Septet en 30, 1990, the actual operating 
cost was $3,546,565 and revenue was 


sand: which is expected to continue, 
necessitates an increase in fees and a 
change to a volume charge for certain 
services in order to recover the 
projected operating costs and maintain a 
3-month operating reserve. 


Currently, rice inspection services 
performed on lots at rest at export port 
locations are charged by applying the 
applicable hourly rate in 68.91, Table 4 
of the regulations. The current fees are 
not adequate to recover costs. After 
careful review and analysis, FGIS has 
determined to establish a unit fee of 
$.03/cwt for all rice inspection services 
performed on lots at rest at export port 
locations. This new unit fee will provide 
the Agency a better means to 
aplicants for the actual amount of 
services performed, allow applicants to 
determine in advance their costs for 
services requested, and provide a more 
equitable fee structure for lot 
inspections. It will also serve to lessen 
the overall amount of fee increase and 
allow FGIS to continue providing cost 
effective, quality rice inspection service 
upon request. Additionally, a 3 stage 
increase plan has been developed to 
raise hourly rates and unit fees by 
approximately 5, 6, and 7 percent in FY 
91, FY 93, and FY 95, respectively. These 
incremental increases will lessen the 
impact of the amount of increase 
required to replenish retained earnings 
to appropriate levels by spreading the 
increases over 6 years. 

FGIS will review its cost, revenue and 
operating reserve levels to assure that 
the fee increases of January 1, 1993 and 
1995, respectively, are required at the 
levels specified and are sufficient to 
maintain quality rice inspection services 
upon request. 

Action 


Section 203 of the AMA (7 U.S.C. 
1622) provides for the collection of fees 
that are reasonable, and as nearly as 
practicable, to cover the costs of the 
services rendered. 

The fees in the interim rule will cover, 
as nearly as practicable, the projected 
operating costs, including supervisory 
and administrative costs for rice 
inspection services rendered and to 
maintain an appropriate operating 
reserve. FGIS costs include personnel 
compensation, personnel benefits, 
travel, rent, communications, utilities, 
contractual services, supplies, and 
equipment. 

Section 68.90, Table 3A is 
redesignated as Table 4 for clarity and 
is revised to provide for the addition 
and deletion of those laboratory tests as 
outlined in the Background. The 
applicable fees for these tests are 
provided for in Table 4 as it appears in 
this action. Currently, some laboratory 
tests referenced in 68.90, Table 4 are 
being performed at field locations (other 
than the applicant's facility) in addition 
to the FGIS Commodity Testing 
Laboratory at Beltsville, MD. For clarity, 
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the addition of note (C) is added to 
reference field location charges for 
certain laboratory tests. 

Additionally, § 68.91, Tables 4 and 5 
are redesignated to be Tables 1 and 2 for 
clarity and consistency, and revised to 
increase fees by approximately 5.0 
percent for both contract and 
noncontract hourly rates for rice 
inspection services and unit fees for the 
inspection of rough rice, brown rice for 
processing, and milled rice. Further, a 
unit fee of $.03/CWT is established for 
all export port rice inspection services. 
Also, footnote number 2 is added to 
Table 1 indicating that export port 
services are services performed at 
export port locations on lots at rest. 
Further, fee increases of approximately 
6.0 and 7.0 percent that become effective 
on January 1 of 1993 and 1995 
respectively, are added to Tables 1 and 
2. 


Pursuant to 5 U.S.C. 553, it is found 
and determined that, upon good cause, it 
is impracticable, unnecessary, and 
contrary to the public interest to give 
preliminary notice prior to putting this 
rule into effect, and that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in the Federal Register and 
for making this section effective upon 
publication because: (1) FGIS has 
determined that the Rice Program has 
less than 1 month of reserves in retained 
earnings and (2) a comment period until 
May 17, 1991, is provided. 

List of Subjects in 7 CFR Part 68 

Administrative practice and 
procedure, Agricultural commodities. 

For the reasons set out in the 


preamble, 7 CFR part 68 is revised as 
follows: 


PART 68—REGULATIONS AND 


1. The authority citation for part 68 
continues to read as follows: 


Authority: Secs. 202-208, 60 Stat. 1087, as 
amended (7 U.S.C. 1621 et seq.) 


2. In $ 68.90, the center heading 
preceding Table 3A is revised and Table 
3A is redesignated as Table 4 and 
revised to read as follows: 


$68.90 Fees for certain Federal inspection 
services. 
a * * « « 


Fees for Laboratory Tsat Services 


(a) In addition to the fees, if any, for 
sampling or other requested service, a 
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fee will be assessed for each laboratory TABLE 4—LABORATORY FEES '— $68.91 Fees for certain Federal rice 
test (original, retest, or appeal) as Inspection services. 


follows: The fees shown in Tables 1 and 2 


apply to Federal rice inspection 
TABLE 4—LABORATORY FEES! — services. 


TABLE 1.—HOURLY RATES/UNIT RATE 


g 


SSSS35s 


(b) If a requested test is to be reported 
on a specified moisture basis, a fee for 
moisture test will also be assessed. 


(c) Laboratory tests referenced above 
will be charged at the applicable 
laboratory fee listed in Table 4 when 
performed at field locations other than 
the applicant's facility. 


* * * - * 


3 


3. Section 68.91 is revised to read as 
follows: 


TABLE 2.—Unit RATES 





15488 © Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Rules and Regulations 


TABLE 2.—Unit Rates—Continued 


provide that the removal of the clitoral 
sinuses, when required, may be carried 
out in either the United States or the 
tions, while continuing to 
ensure that CEM is not introduced into 
the United States. mares 
niapinameepimemenaes establish eriteria for the approval of 
esta’ a 
CEM culturing and testing; (6) to extend 
from 60 days to 90 days the period for 
USDA, room 765, Federal Building, 6505 | Which a horse may be temporarily 


1 : imported into the United States for 
cae Road, Hyattsville, MD 20782 comaetinun: unt tie 


requirements regarding specimen 
collection and culturing in the country of 


Background 


aa erage amt apes. ws 

erred to below as the regulations, 

govern the importation into the United ‘July 31, = and received eight 
States of specified animals and animal § Comments. The commenters _ 
products, to prevent the introduction the American Horse —— Inc.; 
into the United States of various American Veterinary Medi 
diseases, including contagious equine Association; the American Association 
metritis (CEM). CEM is a venereal of Equine Practitioners; the 
disease of horses that affects fertility Thoroughbred Owners and Breeders 
and breeding. Section 92.301 of the Association; the United States 
regulations authorizes the importation of Equestrian Team, Inc.; an import broker; 
certain horses into the United States and members of the horse industry in 
from countries affected with CEM, when _ foreign countries. Two commenters 
specific requirements to prevent the supported the proposed rule without 

when required, may horses from introducing CEM into the change. 

out in either the United States or the United States are met. 

country of — (4) requiring that a set On June 1, 1990, we published in the 

of specimens for culturing be taken from 


Federal a rule (55 FR 
mares before the horses are treated for aoueaineiane ro 
establishing ceteria for the coprovel of 
esta teria approval o 
laboratories in the United States for 


country of origin; (2) to reduce the 

number of specimens that must be 

collected and cultured from certain 

horses in the country of origin; (3) to culturing can be a factor in the validity 
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specimens, we do not think it is 
appropriate to preclude the use of 
alternative transport media that might 
be developed and that might be as 
effective as the media currently in use. 
Several commenters expressed 
concern regarding our proposal to 
extend from 60 days to 90 days the 
length of time that certain horses may 
be imported for competition, without 
weaeeral the treatment and testing 
other horses. Under the 
pa hc these horses must follow an 
itinerary submitted to the Animal and 


each of these commenters stated that, if 
APHIS is certain that the horses could 
be adequately monitored, they had no 
objection to extending the period for 
temporary entry. We are making no 
on these comments. The 

regulations already provide that 
approval of an application for temporary 
import of a horse is contingent on the 
availability of sufficient APHIS 

to monitor the horse while in 
the United States. We therefore 
anticipate no monitoring problems due 
to the extended period of temporary 
import. 

One commenter expressed concern 
that mares to, and housing 
them at, the two universities we 
designated in the proposal for removal 
of the mares’ clitoral sinuses in the 
United States could create the risk of 
their contacting other horses in this 
country and transmitting the CEM 
organism. The commenters 
recommended that either (1) the 


current regulations, mares that require a 
coal sitsectomy for importation but 
on whom such surgery was 
incompletely, sudan nehutanishiaes 
the two universities for completion of 
the surgery. To date, there have been no 
problems with disease transmission due 


Untied Sater th avi of 
any to be en’ to 
the United States from CEM-affected 
countries on a temporary basis without 
treatment and testing for CEM; the 
advisability of allowing horses 
temporarily exported to CEM-affected 
countries to reenter the United States 
without treatment and testing for CEM; 
and the extension of the time horses 
from the United States may be 
temporarily exported from the United 
States to a country affected with CEM, 
and then returned to the United States 


regarding 
whatever action is appropriate. 
Clarification 


Although we removed the 
ts for treatment for CEM in 


provisions, we believe that it would be 
odd lenpugrasionsscneraat an. 

a it clear that 
treatment referred to is voluntary on the 
part of the horse’s owner. We are 
therefore adding footnotes in this final 
rule to provide such clarification. 


million; will not cause a major increase 
eon 


Virtually 
from this rule will be on importers of 
eee 
many of these importers are small 
entities. Horses that are brought 
tly into the United States are 


transaction must be licensed and 
bonded in a United States customs 
district. Precise figures on the actual 
number of foreign individuals and 
entities that annually import horses into 
the United States are unavailable, 





horses from CEM-affected countries. 
This analysis is concerned orly with the 
tities. 


before importation into the United 

States. Currently, treatment is required 

for mares and stallions over 731 days of 

age that do not qualify for importation 

as thoroughbred horses in training or 

that are not being ——— into the 
United States eee 


country of origin. (Of the horses that did 
require treatment, some were imported 
by foreign individuals or entities.) Of the 
horses requiring treatment, fewer than 
325 were mares and fewer than 175 were 
stallions. Based on typical current rates 
for CEM treatment in foreign countries, 
SS a a tion of 


approximately $55; the savings per 
stallion will be approximately $140. 
We are also removing 


country of origin from those horses 
requiring treatment. Three sets of 


specimens are currently required 
following the treatment, with one 


treatment. We are also 
requirement for a separate set 
specimens that is required before 
treatment of certain other mares. 
ee 
specimens from stallions and three sets 

of specimens from mares. The savings 
from this reduction in specimen 
collection will be approximately $90 per 
mare and $220 per stallion. Therefore, 
the total savings per stallion from the 
changes in both treatment and testing 
requirements will be 

$360, plus whatever taxes might be 
ee ee 
total savings per mare will be 


approximately $145, plus taxes. 
However, that $145 savings for mares 
will be reduced by the cost of an 
additional set of specimens we are 
requiring in the United States, reducing 
the savings per mare to approximately 
$100. Typically, the average cost of 
pomene and permanently importing a 

orse into the United States ranges 
between $10,000 and $15,000. This 
includes the sale price of the horse, as 
=e as the cost of emer 

tine, veterinary fees, 

sr other miscellaneous expenses. 

Under the regulations prior to suerte 
effective date of this rule, certain mares 
from countries affected with CEM are 
required to undergo removal of their 
clitoral sinuses before being imported 
into the United States. In this document, 
we are allowing this clitoral 
sinusectomy to be done in the United 
States, rather than in the country or 
origin, if the importer so chooses. 
Because this choice is up to the 
importer, there is no way to project how 
many mares will undergo the surgery in 
the United States under the rule. 
However, based on the price ranges 
available to us for clitoral sinusectomies 
in foreign countries, and on the cost of 
clitoral sinusectomies at the facilities at 
which the surgery will be done in the 
United States, we expect that the 
savings from having the sinusectomy 
done in the United States will range 
between $50 and $100 per mare. 

Under the regulations prior to the 
effective date of this rule, horses 
arriving from a country not affected with 
CEM, that have been in a CEM-affected 
country within the 12 months prior to 
their importation into the United States, 
must be treated and tested as if they 
were being from a CEM- 
affected country. However, in certain 
cases, the Administrator has waived 
such requirements with regard to horses 
that have traveled from countries not 
affected with CEM to CEM-affected 
countries to compete, when those horses 
were moved and handled under 
conditions that ensured that the horses 
were not exposed to CEM, =e when the 
Administrator determined tha’ 
importation of the horses sew not 
endanger livestock in the United States. 
In this rule, we specify the residence, 
transportation, and handling 
requirements that will have to be met 
for such horses to be imported into the 
United States without the testing and 
treatment that would otherwise be 


Nene 
a CEM-affected country, although we 
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know that some percentages of those 
horses are imported under the waivers 
discussed above, and are not treated 
and tested before importation. 
Additionally, some percentage of the 
owners of horses imported from 
countries are affected with CEM are 
foreign individuals or entities. For those 
horses from countries not affected with 
CEM that would otherwise be treated 
and tested because they spend some 
time in a CEM-affected country during 
the 12 months prior to their importation 
into the United States, the regulations 
will provide the following savings: For 
each mare not treated, tested, and 
subjected to clitoral sinusectomy 
surgery—$466; for each stallion not 
tested and treated—$472. 

Overall, these provisions will have an 
effect on no more than 500 of the 34,421 
importations of horses each year. The 
economic impact of this rule on 
importers of those horses will not be 
great, given the overall cost of importing 
a horse into the United States. 
Therefore, we do not expect that the 
changes we are making will cause a 
significant increase in the number of 
horses imported into the United States 

year. Further, we do not anticipate 


particip 
competitive events in the United States 
because of these provisions. The large 
majority of competitive equine events in 
this country are horse races. Information 
supplied to us by the horse industry 
indicates that a large number of the 
races run in foreign countries are run on 
grass, whereas races in the United 
States are commonly run on dirt tracks. 
Because of the difficulty in training a 
horse to run competitively on different 
types of surfaces, we do not anticipate a 
significant increase in the number of 
foreign horses entering races in this 
country. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Servicehas 
determined that this rule will not have a 

significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


In accordance with section 3507 of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35), the information 
collection provisions that are included 
in this rule have been submitted for 
approval to the Office of Management 
and Budget. 

Executive Order 12372 


The program/ activity is listed in the 
Catalog of Domestic Assistance under 
No. 10.025 and is subject to Executive 
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Order 12372, which requires 
intergovernmental consultation with 

State and local officials. (See 7 CFR part 

3015, subpart V.) 

List of Subjects in 9 CFR Part 92 


Animal diseases, Imports, Livestock 
and livestock products, Quarantine, 
Transportation. 

Accordingly, 9 CFR part 92 is 
amended as follows: 


PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND areata 


SHIPPING CONTAINERS THEREON 


1. The authority citation for part 92 
continues to read as follows: 

Authority: 7 U.S.C. 1622; 19 U.S.C. 1308; 21 
U.S.C. 102-105, 111, 134a, 134b, 134c, 134d, 
135f, and 135; 31 U.S.C. 9701;.7 CFR 2.17, 2.51, 
and 3$71.2(d). 

2. In part $2, subpart C is amended by 
redesignating footnotes as follows: 


3. In § 92.300, definitions of “State 
animal health official” and 
“Veterinarian in charge” are added, in 
alphabetical order, to read as follows: 


§92.300 Definitions. 

State animal health official. The State 
official responsible for livestock and 
poultry disease control and eradication 
programs. 

Veterinarian in Charge. The 
veterinary official of the Animal and 
Plant Health Inspection Service, United 
States wate the Aa of Agriculture, who is 


Plant Health Inspection Service in the 
State concerned. 


§ 92.301 [Amended] 
4. In § 92.301, paragraph ( Cc)(2)(iN(B), 
the Sloe “and that the 
= of specimens was acid wit within 
of exportation” are removed, 

e words “that the last of these . 
sets of specimens was collected within 
30 days of exportation; and that all 

required by this paragraph 

were collected by a licensed 
veterinarian who either is, or is amie in 
bs certifica * prey 

e te req by pagent 
(c){2){tii) of this section.” ed in 

eir place. 

5. In § 92.301, Paragraph (c)(2){iii)(C) is 
revised to read 


$92.301 General prohibitions; exceptions. 


(or: 

( 

(iii) * ef 

(C) For stallions over 731 days of age, 
that negative cultures were obtained 
from sets of specimens collected on 3 
ee of the 

surfaces of the prepuce, the urethral 

sinus, and hbinonaeiiin including 
the diverticulum of the fossa glandis, 
respectively, for each set of speciments, 
at intervals of not less than 7 days 
bettdaen theaciieatiianal puibaenel 
specimens; that the last of these sets of 


8 rp [Amended] 
92.301, the second sentence 
paragraph (ot (o(2)(144)(D) is removed. 
§ 92.301 


anew 
uaceeunen is added to read as follows: 


$ 92.301 General prohibitions; exceptions. 
et 

(iii ** 

(E) All specimens required by 
paragraphs (c)(2)(iif)(B) and (c)(2)fiii)(C) 
of this section were received within 48 
hours of collection by a laboratory 
approved by the National Veterinary 
Services of such country to conduct 
aes Seas 

were 
laboratory by a statement indicating the 
date and time of collection. 


® * * * * 


8..In. $ 92.301, he Loye2 tntA) 
is removed; paragra) iv)(B), 
(c)(2){iv)(C), and reheziivy(D} are 


Pee (c)(2){iv){A), 


redesignated as 
Cc)i2Miv)Ce), = (c)(2){iv){ 


ceeiee 
paragraphs (c)(2)(iv)(D), (c)2)0iv)08) and 


(c)(2)tiv)eF) are added to read as 


follows: 


$ 92.301 General prohibitions; exceptions. 


* 


(c) eee 

(2) eee 

(iv) 2*ee* 

nea 
the stallion descri! 


excep ded in 
(c)(2){iv)(E) of this section, all of the 
collected were cultured 
negative for CEM in a laboratory 
approved to culture for CEM by the 
National Veterinary Services of the 
country of origin; 

(B) The specimens collected in 
accordance with paragraph (cz) tw) 
of this section were collected 
cultured within 30 days anne date of 


any treatment to eliminate the CEM 
the stallion has undergone in 
the country of origin.” 
(C) The stallion described on the 
certificate was not used for natural 
or for collection of semen for 


a 
c 


collection alaboretory approved by. 
the Na Veterinary Service: 
country to conduct cults for CEM 
and that the specimens we: 
cuiduneintin th eines 
statement indicating the date and time 
“a on; 

any specimen required by 
paren (c)(2)(iv)(A) \of this outa 
was to be positive for CEM, on 5 
consecutive days the prepuce, urethral 
censsenh Senger the 
diverticulum of the fossa glandis, of the 
stallion were asep cleaned and 
washed (scrubbed) 
with a solution of not less than 2 percent 
of a surgical type of chlorhexidine and 
then were (packed) 


thoroughly 
with an-ointment of not less than 0.2 


stallions that test positive for CEM, 


1 Except for 
‘is optional. 


treatment in the country. of origin 





percent nitrofurozone, by a licensed 
veterinarian who either is, or is acting in 
the presence of, the veterinarian signing 
the certificate; alee 

(F) If any required by ; 
paragraph Cera Jor this andliin 
was found to be positive for CEM, that 
after an interim of 7 days following the 
5th consecutive day of the scrubbing 
and required in paragraph 
(c)(2){iv)(E) of this section, 3 separate 
sets of 3 specimens each were collected 
from the stallion described on the 
certificate, at intervals of not less than 7 
days between the collection of each set, 
from the surface of the prepuce, urethral 
sinus, and fossa glandis, including, the 
diverticulum of the fossa glandis, 
respectively, by a licensed veterinarian 
who either is, or is acting in the 
presence of, the veterinarian signing the 
certificate; that all of the 9 specimens 
collected were cultured negative for 
CEM in a laboratory approved to culture 
for CEM by the National Veterinary 
Services of the country of origin; and 
that the last of the 3 sets of specimens 
was collected and cultured within 30 
days of the date of export of the stallion 
described on the certificate. 


* 2 * * * 


9. In § 92.301, paragraphs 
(c)(2)(v)(A)(2)(i/), (c)(2)(v)(A)(2)(i7), and 
aan are redesignated as 

paragraphs (c)(2)(v)(A)(2)(iii), 
(c)(2)(v)(A)(2)(iv), and (CH2ISHAIZNY), 
respectively; a new paragraph 
(c)(2)(v)(A)(2)(i/) is added; paragraph 
(c)(2)(v)(A)(2)(i) and newly redesignated 
paragraphs (CHC2MvICA Ye), 
(c)(2)(v){A)(2)(iv), and Lee HO AEN) 
pe a paragraph (c)(2)(v)(D) is 


ed; paragraphs (c)(2)(v)(E), 
(c}(a)vi). (c)(2)(v)(G), and CC)(2v)KE) 
are redesignated as 


esignated as paragrap 
(c)(2){v)(D), (c)(2)(v)(E), ra) and 
(c)(2)(v)(G), respectively; and paragraph 
CUeNWNCS and newly redesignated 
oe (c)(2)(v)(D) and (c)(2)(v)(E) 
vised, to read as follows: 
§92.301 General prohibitions; exceptions. 

(c) eee 

(2) *ee 

(v) 2e? 

(A) * ae i: 

(i) That the veterinarian signing the 
certificate either performed or was 
present during the oan and arn 
collection required by p 
(c)(2)(v)(B), (CIZIwNC). eau and 
(c)(2)(v)(F) of this section; 


ii required by 
paragraphs (c)(2)(v)(B), CcVC2}iv KC), 
(c)(2)(v)(D), and (c)(2)(v)(F) of 
section were received within 48 ie of 
collection by a laboratory approved by 


the National Veterinary Service of such 
country to conduct cultures for CEM, 
and that the specimens were 
accompanied to the laboratory by a 
statement indicating the date and time 
of collection; 

(iii) The dates on which the surgery 


and cultures required by paragraphs 
(c)(2)(v)(B), (c)(2)(v)(C), (c)(2)(v)(D), and 
(c)(2)(v)(F) of this section were 
rformed; 
a The results of all cultures required 
agraphs (c)(2)(v)(B), (JANOS 
(HAND and (c)(2)(v)(F) of 
section and the name of the solely 
that conducted the cultures; 
(v) That, except as provided in 
paragraph (c)(2)(v)(F) of this section, all 
specimens req to be cultured have 
been found negative ie CEM; and 
(C) A licensed veterinarian surgically 
removes the clitoral sinuses of the mare 
no less than 30 days prior to the date of 
export, and submits the clitoral sinuses 
to a laboratory approved to culture for 
CEM by the National Veterinary Service 
of the country of origin; and 
(D) After the surgery required by 
paragraph (c)(2)(v)(C) of this section, a 
licensed veterinarian collects a 
specimen from the clitoral fossa within 
30 days of the date of export of the mare 
described on the certificate, but not less 
than 21 days following the completion of 
any treatment to eliminate the CEM 
organism the mare has undergone in the 
country of origin,® and submits the 
for culture to a laboratory 
approved by the National Veterinary 
Service of such country to conduct euch 
cultures; and 
(E) The mare described on the 
certificate is not bred from the time the 
specimen collection required by 
paragraph (c)(2)(v)(D) of peo section is 
begun through Gece — of export. 


§ 92.301 [Amended] 
10. In § 92.301, newly redesignated 
— (c)(2)(v)(F), ‘the first sentence, 
the words Paragraph (cay) ae (C), 


(D), or (E)” are 
“paragraph (eK, (GtEKONC) or or 
(c)(2)(v)(D)” are eir place; 
and the words “culantaaen aie 
following the completion of any 
treatment to eliminate the CEM 
organism the mare has undergone in the 
country of origin” are added 
immediately following the words “the 
last positive culture”. 

11. In § 92.301, newly redesignated 
paragraph (c)(2)(v)(G), the first sentence, 
the words “licensed veterinarian” are 


® See footnote 7 to subpart C. 
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removed, and the words “accredited 
veterinarian” are added in their place. 
12. In § 92.301, newly redesignated 
paragraph (c)(2)(v)(G), the second 
sentence is removed, new 
sentences are added immediately after 
the first sentence, to read as follows: 


$ 92.301 General prohibitions; exceptions. 


(c eee 

(2 Ce 

Vv eee 

(G) * * * Within two hours prior to 
such , an a ted veterinarian 
shall collect a specimen from the clitoral 
sinuses of the mare, and this sample, 
together with the clitoral sinuses or 
portion thereof removed, shall be 
submitted for culturing to either the 
National Veterinary Services 
Laboratories, Ames, Iowa, or a 
laboratory approved by the 
Administrator to conduct CEM cultures 
and tests. All specimens submitted for 
CEM culture to the National Veterinary 
Services Laboratories or an approved 
laboratory for CEM culture must be 
received by the National Veterinary 
Services Laboratories or approved 
laboratory within 48 hours of — 
and must be accompanied 
statement indicating the date “ia time 
of collection. * * * 


* * * ® * 


3. In § 92.301, paragraphs 
(oy 2)eviB)(0, (CH ZIVINENG). 8 eee 


(c)(2)(vi)(B)(7) are 

paragraphs (c)(2)(vi)(B)(6), 
(c)(2)(vi)(B)(7), and (c)(2)(vi)(B)(4), 
respectively, and a new paragraph 
CoV ahvi) BE) is added to read as 


§ 92.301 General prohibitions; exceptions. 


(c ee? 
(2 eee 
(vi e@ee@ 
) *#ee@ 
(5) That all specimens required by 
paragraph (c}f Co2)CviDOD) of oe section 


cllection by @ ee arhae approved by 
the Na Veterinary Service of such 
country to conduct cultures for CEM, 
and that the specimens were 
accompanied to the laboratory by a 
statement indicating the date and time 
of ae 

§ 92.301, paragraphs (ch(2){viNE) 
wi ot livia a ree 
c 
paragraph (c)(2)( and 


mebapend 
paragraph SAD) is revised to read 
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ounas Cepreentniaangimne. 


a a 
(2) * ** 


signing the certificate 
specified in paragraph (c}C2}twiNGB) of 
this section, collects a set of specimens 


specimens for culture to a laboratory 
approved by the National Veterinary 
Services of the country of origin to 
conduct such cultures. Such required 
on, the dates of collection and 


recorded on the certificate specifi 

paraguay (o)(2)(vi)(B) of this section. 
5. In § 92.301 iat (c)(2){vi), 

(c)(ayeii and (c}(2)(viii) are 

redesignated as paragraphs (c)(2)(vii), 

Coleantvitil, and (c)(2)(xi), ly, 

and a new paragraph (c)(2){vi)} is added 
to read as follows: 


$92,301 General prohibitions; exceptions. 
Cc eee 


(2) * ee 
ee enone 


(A)(2) The mare is accompanied by an 
import permit as Sym sone in § 92.4; and 
(2) The mare cp encemanaes bya 
certificate, which contains 
information required by § eee is either 
signed by a salaried veterinarian of the 
National Veterinary Services of the 


rigin y 
veterinarian of the National Veterinary 
Services of the country of origin, thereby 
representing that the veterinarian 
signing the certificate was authorized to 
do so, and, in addition, states: 

UG thet Resereneeeeenn tee 
certificate either performed or was 


3° See footnote 7 to.subpart C. 


present during the specimen collection 
tiseedlon 


all specimens required 
ou (o}(2){vin(B) of ee 
48 hours of 


the laboratory by a uaa iain 
the date and time of collection; 

(iii) The dates on which the cultures 
required by paapeae (c)(2)(vi)(B) of 
this section w 

tick Finaumeisatall aden ean uired 
by i (c)(2)(vi)(B) 0 of this se section 

the name of boratory that 


aaa the seo and 

(v) That, except as provided in 
paragraph (cht2}(vi}(D} of of this section, all 
specimens required to be cultured have 


specimen from the clitoral sinuses of the 
mare within 30 days of the date of 
export of the mare described on the 
certificate, but not less than 21 days 
following the completion of any 
treatment to eliminate the CEM 
organism the mare has undergone in the 
country of origin,® and submits the 

poi ee for culture to a laboratory 
approved by the National Veterinary 
— of the country to conduct such 


“cl C} The mare described on the 
oe is not bred from the time the 
collection required by 
verdana (c)(2)(vi)(B) B) of this section is 
begun through the date of export. 
specimen required by 
(c)(2)(vi)(B) of this section is 
found to be positive for CEM, and a 
licensed veterinarian on 3 separate 
occasions collects an additional 
specimen from the clitoral sinuses, at 
intervals of not less than 7 days 
between the collection of each 
specimen, with the first additional 
specimen collected not less than 1 year 
from the date of the last positive culture, 
but not less than 7 days following the 
completion of any treatment to eliminate 
the CEM organism the mare has 
undergone in the country of origin. One 
additional specimen is collected from 
the endometrium of the uterus di 
estrus, and each specimen required by 
this is cultured. with saintiee 
ts at a laboratory approved to 
culture for CEM by the National. 
Veterinary Services of the country of 


oO! 
 Poliieing tha Federal 
required by §.92.308, the-mare, at the - 


® See footnote:7 to subpart'C. 


expense of the importer, is moved to the 
School of Veterinary Medicine, Cornell 
University, Ithaca, New York, or to the 
College of Veterinary Medicine, 
University of California, Davis, 
California, where the surgery, 
treatments, and specimen collection 
paragraphs CHER) and 


required by 
(c)(2)(vi)(G) of this section 
performed. 


i An accredited veterinarian collects 
from each clitoral sinus of 

the mare within 2 hours of the surgery 
required by paragraph (c)(2){vi)(G) of 
this section, and submits these 
specimens for culture to the National 
Veterinary Services Laboratories, Ames, 
Iowa, or to a laboratory approved by the 
Administrator to conduct CEM cult~res 
and tests. 

(G) An accredited veterinarian 
surgically removes the clitoral sinuses of 
the mare and submits the clitoral 
sinuses to the National Veterinary 
Services Laboratories, Ames, Iowa, or to 
a laboratory approved by the 
Administrator to conduct CEM cultures 
and tests. Following the surgery and 
inspection by an APHIS inspector for 
complete removal of the clitoral sinuses, 
the mare must be moved to the State of 
destination shown on the permit 
provided for in § 92.304{a), as soon as it 
is possible to do so without endangering 
the mare. 

(H) All specimens submitted to the 
National Veterinary Services 
Laboratory, or a laboratory approved by 
the Administrator to conduct CEM. 
cultures and tests, shall be accompanied 
by a statement indicating the date and 
time of collection. To be eligible for 
CEM culture or testing, the specimen 
must be received by the National 
Veterinary Services Laboratory or 
approved laboratory within 48 hours of 
collection. 


* * e e * 


$92.301 [Amended] 

16. In § 92.301, newly redesignated 
paragraph (c)(2)(viii) introductory text, 
the number “60” is removed, and the 
number “90” is added in its place. 

17. In § 92.301, newly redesignated 
paragraph (chtaitvili)(A). the words “60 
days following the horse’s release from 
the port of entry” are removed, and the 
words “90 days following the horse’s 


provided 
(ox of this section” are added in 
their place. 


18. In § 92.301, new paragraphs 
(c){2){ix) and (c)(2)(x) are added to read 
as follows: 





$ 92.301 General prohibitions and 
exceptions. 


(c) * eet 

2 ee@ 

dais 
no more than 90 da 


h (o)2)(vl) of 
scree wi rene 3 


) 

State listed in § od petted of this 
part as approved to receive ions 
over 731 days of age, and are treated 
and handled in accordance with 
§ 92.304(a)(5)(iii) of this part. 

nt x) Mares over 731 days of age vo 

for no more than 90 days 
cetenliind with aph (cy(2)(viit) t 
this section, but lowing 
completion of the itinerary specified in 
the import permit provided for in 
§ 92.304{a) of this part, are moved to a 
State listed in § oo Sosa) of this 
approved to receive 


ed, the mares 

must undergo removal of the clitoral 
sinuses, as provided in paragraphs 
(hAMWIE) —— ()2MWDE) of this 

on, except that mares that meet the 
salen on requirements of paragraphs 
(c)(2)(vii)(B) and (c)(2)(vii)(C) of this 
section may be permanently entered 
without undergoing removal of the 
clitoral sinuses. 

19. In § 92.301, newly redesignated 
paragraphs (e}aNA) — 
(c)(2)(i)(C) are redesignated 
paragraphs (c)(2)(xi)(C) hot 
(c})(2)(xi)(E) respectivel 

introductory text of ee redesignated 
(c)(2)(:d) is removed and new 
paragraphs (c)(2)(xi)(A) and CXEANE) 
are @ in its place, to read as 
follows: 


§ 92.301 General prohibitions; exceptions. 

Fes 

(xi)(A) Horses that have been 
States to try cates cations h 

s to any coun 
(c)(1) of this section for not more than 80 
days, and that have not been bred to 
any animal during the 60-day _—' are 
eligible for return without meeting the 
requirements of paragraphs ra. 
through (c)(2)(x) of this section, if 
are imported into the United ao in 

accordance with a tse (c)(2)(xi)(C) 


through (H2IGAE) 
(B) Horses that, during the 12 ‘auntie 
preceding their octal into the 


th 
§ 92.304(a)(8)(iii) of this part. Before 
being so treated and hand! 


United States, have been temporarily 
exported for not more than 60 days 
a country not listed in paragraph ( (o)(t) 
of this section, other than the U: 
Susben 90 Cthaned GUA lanai 
(c)(1) of this section, and that have not 
been bred to any animal during the 60- 
day period, are eligible for importation 
— the United sae pe ommend ee 

e ents of paragrap’ feyeyct 
through (ONZE%) of this section, if they 
are imported into the United States in 
accordance wtih paragraphs (c)(2)(xi)(C) 
through (c)(2)(xi)(E) of this section. 


20. In § 92.301, newly redesignated 
pata (c)(2)(xi}(C)(z) is _ 


newly redesignated paragraphs 
()aIaNICIe) and (c)E2)EINCHS) are 


as paragraphs 
(CAINS) and (c)(2)(xi)(C)(4), and 
rary (c)(2)(xi)(C)(2) is added, 
to read as follows: 
Cc eee 
2 eee 

bx)? +; 

(1) In the case of horses temporarily 
exported from the United States in 
accordance with paragraph (c)(2}0c (A) 
of this section, a copy of the United 
States health certificate issue for the 
exportation of the horses from the 
United States and endorsed in 
accordance with the export regulations 
in Part 91 of this chapter; 

(2) In the case of horses temporarily 

exported from a country not — in 
paragraph (c)(1) of this section 
accordance with paragraph fe} 2x) B) 
of this section, a copy of a health 
certificate from the country that is 
equivalent to that required in paragraph 
(c)(2)(2)(C)(2) of this section; 


* 


§ 92.304 [Amended] 

21, In § 92.304, paragraph Ca)CS CHA), 
the number “60” is removed and th 
number “90” is added in its place. 

22. In § 92.304, the words “or 
§ 92.301(c)(2)(ix)” are added after the 
words “§ 92.301(c)(2){iv)” in the 
following places: 

(a) paragraph (a)(4)(i); 

(b) paragraph (a)(5), the introductory 
text; 

(c) paragraph (a)(5)(ii)(A); and 

me paragraph (a)(5)(iii), the 


ctory text. 
— In § 92.304, paragraph (a4), th the 
words “and § 92.301(c)(2)(ix) are add 
after the words § 92.301(c)(2){iv). 
24. In § 92.304, the words 


“$8 Se sO): cr ~ 92.301(c)(2)(vi)” 
are removed, an words 
“§ 92. cnuey 92.301(c)(2)(vi), 
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§ 92.301(c)(2)(vii), or § 92.301(c)(2)(x)” 
are added in their place, in the following 
places: 

(a) paragraph (a)(7)(i); 

(b) paragraph (a)(8), introductory text; 

(c) paragraph (a)(8)(ii); and 

(a) eee (a)(8)(iii). 

In § 92.304, pereenen | (a)(7)(ii), the 

one “§ 92.301(c}(2)(v) and 
§ 92.301(c)(2)(vi)” are removed, and the 
words “§ 92.301(c)(2)(v 
§ 92.301(c)(2)(vi), $ 92.301(c)(2)(vii), and 
§ 92.301(c)(2)(x)” are added in their 
Pp >; 


26. In § 92.304 paragraphs 
Ca)(eyciii(A). (a)(8)(iii)(B), fadlenciinc), 
and (a)(8 tt armen 
paragraphs (a)(6)(i)(B), (onetiN(C) 
Ce)(e)ttt er). and (a)(8)(iii)(E) 


ly; new 
Ca)(6){Hi)(A) is added; the fi first sentence 
in newly redesignated (a)(8)(iii)(D) and 
in (a)(8)(iii)(E) is revised; paragraphs 
(a)(9)(iii) and (a)(9){iv) are removed; and 
new paragraphs (a)(10), (a)(11), and 
(2)(12) are added, to read as follows: 


(A)(1) For any mare over 731 days of 
age, an accredited veterinarian shall 
collect within 2 hours prior to the 
treatment required by paragraph 
Cayce)(iines) of this section, a specimen 

clitoral fossa, and if the clitoral 
aan are present, a specimen from 
each clitoral sinus, and shall submit 
each specimen or set of specimens to the 
National Veterinary Services 
Laboratories, Ames, Iowa, or at a 
laboratory approved by the 
Administrator to conduct CEM cultures 
and tests. 


* ® ® * ® 


(D) For any mare imported from 
countries listed in § 92.301(c)(1) 
pursuant to § 92.301(c)(2){v) or 
: 92.2(c)(2)(vii), if any specimen required 

by this section or by § 92.2(c)(2}(v)(G), 
: 22.21) 2) 0 or Z 92.2(c)(2)(vi)(G) is 
found to be positive for CEM, the mare 
shall not be released from State 
quarantine except as provided in this 
paragraph. * * 

(E) For any mare imported from 
countries listed in § 92.301(c)(1) 
pursuant to § 92.301(c)({2)(vi) or 
§ saseiarnes if any specimen 
uired by this section is found to be 


req 
positive for CEM, the mere shall not'be 


18 See footnote 11 to subpart C. 
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released from State quarantine except 
as provided in this paragraph. * * * 


(10) The Administrator will approve 
laboratories to conduct CEM cultures 
and tests only after consulting with the 
State animal health official in the State 
. —_— the eae is pees and 
after determining that the ratory: 

(i) Has technical personnel assigned 
to conduct the CEM culturing and 
testing who possess the following 
minimum qualifications: 

(A) A bachelor’s degree in 
microbiology; 

(B) A minimum of 2 years experience 
— in a bacteriology laboratory; 
an 


(C) Experience working with the CEM 
organism, including knowledge of the 
specific media requirements, 
atmospheric requirements, and 
procedures for the isolation and 
identification of the CEM organism.'* 

(ii) Follows standard test protocol 
prescribed by the National Veterinary 
Services Laboratories;'® and 

(iii) Reports all official test results to 
the State animal health official and the 
Veterinarian in 

(11) To retain approval, the laboratory 
must meet the requirements prescribed 
in paragraph (a)(10) of this section, and 
shall test with the CEM organism each 
lot of media it prepares, to ensure that 
the media will support growth of the 
laboratory's reference culture. Media 
that will not support growth of the 
reference culture must be discarded. 

(12) The Administrator may deny or 
withdraw approval of any laboratory to 
conduct CEM culturing or testing, upon a 
determination that the laboratory does 
not meet the criteria for approval or 
maintenance of approval under 
paragraphs (a)(10) and (a)(11) of this 
section. 

(i) In the case of a denial, the operator 
of the laboratory or facility will be 
informed of the reasons for denial and, 
upon request, will be afforded an 
opportunity for a hearing with respect to 
the merits or validity of such action in 
wibe edop ila, of practice which 

a or the proceeding. 

(ii) In the case of withdrawal, before 
such action is taken, the operator of the 
laboratory will be informed of the 
reasons for the proposed withdrawal 
and, upon request, will be afforded an 


14 When training regarding CEM culturing and 
tenting nceaary. it may be obtained at the 
tional Veterinary Services Laboratories, Ames, 
A soe 


45 Standard test protocols prescribed by the 
National Veterinary Services Laboratories, and a 
list of approved laboratories can be obtained from 
the National Veterinary Services Laboratories, 
Ames, [A 50010. 


opportunity for a hearing with respect to 
the merits or validity of such action in 
winbe siauuaee eh eeien. 
adopted for 
However, withdrawal will become 
effective pending final determination in 
the proceeding when the Administrator 
determines that such action is necessary 
to protect the public health, interest, or 
safety. The withdrawal will be effective 
upon oral or written notification, 
whichever is earlier, to the operator of 
the laboratory. In the event of oral 
notification, written confirmation will be 
given as promptly as circumstances 
allow. This withdrawal will continue in 
effect pending completion of the 
P and any judicial review of 
the unless otherwise 


p 
ordered by the Administrator. 

(iii) Approval for a laboratory to 
conduct CEM culturing or testing will be 
automatically withdrawan by the 
Administrator when the operator of the 
approved laboratory notifies the 
National Veterinary Servies 
Laboratories, Ames, 1A 50010, in writing, 
that the diagnostic or research facility 
no longer conducts CEM culturing and 
ear 


* * « * 


Done in Washington, DC, this 9th day of 
April 1991. 


James W. Glosser, 

Administrator, — and Plant Health 
Inspection Servi 

[a Tien Se-Oen Puehe-epiencsinh ont 
BH.LING CODE 3410-34-41 


12 CFR Part 204 
[Docket No. R-0728} 


Regulation D—Reserve Requirements 
of Depository institutions 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Final rule. 


Regulation D, including simplifying 
definition of “savings account” by 
merging paragraphs 204.2(d)(2) (i) and 
(ii), which previously had separate 
descriptions of savings accounts and 
money market deposit accounts, and 
revising § 204.7(a) to change the term 
“penalties” to “charges,” where 
appropriate, to more accurately reflect 
the nature of these payments. 
EFFECTIVE DATE: April 24, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Patrick McDivitt, Attorney (202/452- 
3818), or Lawranne Stewart, Attorney 


(202/452-3513), Lega! Division; or 
Thomas Brady, Chief, and 
Money Market Statistics Section (202/ 
452-2469), Division of Monetary Affairs. 
For the hearing impaired only, 
Telecommunications Device for the Deaf 
(“TDD”), Dorothea Thompson (202/452- 
3544). 

SUPPLEMENTARY INFORMATION: The 
Board is making a number of technical 


deposit by paragraphs 
204.2(d)(2) (i) and Go. i) These. Ane pea 
previously provided 


separate 
descriptions of sa deposits subject 
to limited withdrawals and transfers 
and money market deposit accounts 
(“MMDAs”) with additional withdrawal 
and transfer capabilities. This 
amendment is intended to reduce 
confusion resulting from the separate 
descriptions and limitations on the two 
types of accounts. Currently, “savings 
deposit” includes accounts from which 
no more than three eee per 
statement cycle are permi 
purpose of making transfers to another 
account at the same institution or to a 
third party, as well as MMDAs, on 
which six such withdrawals are 
permitted, of which no more than three 
may be by check, draft, debit card or 
similar order. The consolidation of these 
two paragraphs will clarify that a 
depository institution may allow up to 
six such withdrawals from a savings 
account even if the account does not 
have a check-writing feature. This 
amendment does not require that 
depository institutions increase the 
transaction limits on such accounts, but 
is intended only to clarify that they may 
do so if desired. Other technical 
are made to reflect this Decanstans 
requirements are not 
juuuaaae result of this amendment 
at the current time. ee 
savings deposits should continue to 
reported separately where called for 


withdrawals without 
plans as well as 
permissible within the first seven days 
after establishment if all interest is 
forfeited, and will revise the provisions 
concerning reserve deficiencies in 
§ 204.7 by changing the term 
to “charges” to more accurate 
the nature of these 
Conforming amendments and 
corrections are also included. 
Notice and public participation. The 
provisions of the Administrative 
Procedure Act relating to notice and 
public participation (5 USC 553(b)) have 


ties” 
reflect 





not been followed in connection with 
the adoption of these amendments 


provisions of the Act relating to 
notice of the effective date of a rule (5 
USC 553({d)) have not been followed in 


helpful 
institutions, as it clarifies that the higher 
transaction limits may be offered on 


List of Subjects in 12 CFR Part 204 
Benks, Banking, Currency, Federal 
Reserve System, Penalties, Reporting 
and recordkeeping requirements. 
Pursuant to the Board's authority 
under section 19 of the Federal Reserve 
Act, 12 USC 461 ef seg., the Board is 
amending 12 CFR part 204 as follows: 


PART 204--RESERVE 
OF DEPOSITORY INSTITUTIONS 


1. The authority citation for part 204 
continues to read as follows: 


19, 
fds tena mach ay a ~~ 


3205); and section 411 of the Garn 


Depository Institutions Act of 1982 (12 USC 
461). 

2. Section 204.2 is amended by 
revising paragraph (b)(3)(li)(A). footnote 
1 to paragraph (c){1)(i), and paragraphs 


‘(d)(2), (e){2), the first two sentences of 


(e)(4), and (f)(2); by removing paragraph 
(b)(3){iv) and redesignating paragraphs 
(b){(3{v) and (b)(3){vi) as (b)(3){iv) and 
(b)(3)(v), respectively, to 8s 
follows: 


(b) e®#ee 
(3) *ee¢ 
) @ee? 

(A) Is subject to check, draft, 
negotiable order of withdrawal, share 
draft, or similar item, such as an account 
authorized by 12 USC 1832(a} (“NOW 
account”) and a savings deposit 
described in § 204.2(d)(2), provided that 
the depositor is eligible to hold a NOW 
account; or 


(c) *#ee 
(1) *¢f 
(i) &®e@@y 


® ® e ® * 


Se ae 
imposing the 


before maturity without early 
withdrawal penalties specified by this part: 

(a) Where the time deposit is maintained in an 
individual established in 


retirement account 
cceoetenee 0 808 ee ee 
blishment of the individual 


chun ssa ene te iagiviansacenaes 
en the amount withdrawn; 

(b) Where the depository institution pays all or a 
portion of a time deposit representing funds 
contributed to an individual retirement account cra 
Keogh (H.R.10) plan established pursuant to 26 
U.S.C. 4C8 or 26 U.S.C. 401 or to a “401(k) plan” 
een pomeent » 0 UEC nara Se 
individual for whose benefit the account 
scaistahendeidponae naruto aaa 
defined in 26 U.S.C. 72{m)(7)) or thereafter; 

(c} Where the institution pays that 


depositor previously maintained separa‘ 
depos repro of oe yur mh ato 
ge - -< 
deposit funds; 
te me 
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(d) eee 
(2) The term savings deposit also 
means: A deposit or account, such as an 
account commonly known as a 
passbook savings account, a statement 
savings account, or as a money market 
coped casual CMMIDA') toot 
otherwise meets the requirements of 
§ 204.2(d)(1) and from which, under the 
terms of the deposit contract or by 
practice of the depository institution, the 
depositor is permitted or authorized to 
make no more than six transfers and 
withdrawals, or a combination of such 
transfers and withdrawals, per calendar 
month or statement cycle (or similar 
period) of at least four weeks, to another 
account (including a transaction 
account) of the depositor at the same 
institution or to a third party by means 
of a preauthorized or automatic transfer, 
or telephonic (including data 
transmission) agreement, order or 
instruction, and no more than three of 
the six such transfers may be made by 


automated clearing house (ACH)) or any 
arrangement by a depository institution 
to pay a third party from the account of 
the depositor at a predetermined time or 
on a fixed schedule. Such an account is 


an arrangement 
for the purpose of repaying loans and 
associated expenses at the same 
depository institution (as originator or 
servicer) or that permits transfers of 
funds from this account to another 
account of the same depositor at the 
same institution or permits withdra 
(payments directly to the depositor) 
from the account when such transfers or 
withdrawals are made by mail, 


person 

made by telephone (via check mailed to 
the depositor) regardless of the number 
of such transfers or withdrawals.® ¢ 


® In order to ensure that no more than the 
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(e) eee 

(2) Deposits or accounts on which the 
depository institution has reserved the 
right to require at least seven days’ 
written notice prior to withdrawal or 
transfer of any funds in the account and 
that are subject to check, draft, 
negotiable order of withdrawal, share. 
draft, or other similar item, except 
accounts described in § 204.2(d)(2) 
(savings deposits), but including 
accounts authorized by 12 U.S.C. 1832(a) 
(NOW accounts). 

(4) Deposits or accounts on which the 
depository institution has reserved the 
right to require at least seven days’ 
written notice prior to withdrawal or 
transfer of any funds in the account and 
under the terms of which, or by practice 
of the depository institution, the 
depositor is tted or authorized to 
make more six withdrawale per 
month or statement cycle (or similar 
period) of - least four weeks for the 


purposes of transferring funds to 
another account of the depositor at the 
same institution {including “transaction 
account”) or for payment to a 
third party by means of a preauthorized 
transfer, or telephonic (including data 


except 

in § 204.2(d)(2). An account that 
authorizes more than six such 
withdrawals in a calendar month, or . 
statement cycle (or similar period) of at 
least four weeks, is a “transaction 
account” whether or not more than six 
such transfers are made during such 
period * °° 

(2) Nonpersonal time deposit does not 
include nontransferable time deposits to 
the credit of or in which the entire 


transferable time deposits held by an 
employer as part of an unfunded 
defi tion plan established 
pursuant to subtitle D of the Revenue 
Act of 1978 (Pub. L. 95-600, 92 Stat. 


For customers who continue to violate those 
limits after they have been contacted by the 
institution, the 


depository institution 
must either close the account and place the funds in 


2763), or a “401(k) plan” under 26 U.S.C. 
401(k). 


* * * ® * 


3. Section 204.7(a) is revised to read as 
follows: 


$204.7 Reserve deficiencies. 

(a) Charges for deficiencies—{1) 
Assessment of charges. Deficiencies in 
depository institution's required reserve 
balance, after application of the 2 
percent carryover provided in § 204.3(h) 
are subject to reserve 

Federal Reserve Banks are 
authorized to assess charges for 
deficiencies in required reserves at a 
rate of 2 percent per year above go 

m 


lowest rate in effect for 
the Federal Reserve Bank on the 
day ofthe calendar month in which he 


involved, permit a depository institution 
to eliminate deficiencies in its required 


soldi individual cases, where « 
Se 


setae requirement, or 
penalty for fallng to att gut 
requirement, the Reserve Bank 
pan trp ot de rl 
institution is located shall waive the 
reserve requirement imposed under this 
paiter sth Gipectiany institution when 


requested by the federal supervisory 
omnes ewelves: 


5. Footnote 14 be $ 204.8(a)(2)(i)(B)(5) 
is revised to read as follows: 


14 The designated entities are specified in 
12 CFR 204.125. 


6. Above the heading of § 204.121 the 
following is added: 
Interpretations 
7. In § 204.125, the heading of the 
section, the introductory text, and the 
first entry under the heading “ASIA” are 
revised to read as follows: 
$ 204.125 Foreign, Intemational, and 
entities referred to in 
§§ 204.2(c\1)(Iv)(E) and eek 
The entities referred to 
ni Sen and § 208 a)2)(8)5) 


* ® e * e 


Asia 
Asia and Pacific Council. 


By order of the Board of Governors of the 


Searetery ofa Banik 
[FR Doc. 91-8991 Filed 4-16-01; 8:45 am] 
BILLING CODE 8210-01-40 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 
Commission 


18 CFR Part 381 
[Docket No. RM91-8-000) 
Annual Update of Commission Filing 


April 10, 1991. 


AGENCY: Federal Energy Regulatory 
Commission, Energy. 


action: Notice of annual update of 
commission filing fees. 


nena nema sie eee 


EFFECTIVE DATE: May 17, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Olive J. Wallace, Revenue Assessmenws 





Energy Regulatory Commission, 810 
Pirat Street, NE., room 610, Washington, 
DC 204286, {202} 219-2903. 
SUPPLEMENTARY INFORMATION: In. 
eee the full text of this 
document in 


copy the contents of this 
during normal business hours in room 
3308, 941 North Capitol Street, NE., 
Washington, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, 


Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. (If you 
are using a 9600 modem, dial (202) 208- 
1781.) To access CIPS, set your 
communications software to use 300, 
1200 or 2400 bps, full duplex,.no parity, 8 
data bits, and 1 stop bit. The full text of 
this notice will be available on CIPS for 
30 days from the date of issuance. The 
complete text on diskette in 
WordPerfect format may also be 
purchased from the Commission's copy 
contractor, La Dorn Systems 
Corporation, also located in room 3308, 
941 North Capitol Street, NE., 
Washington, DC 20426. 

The Federal Energy R: tory 
Commission (Commission), by its 
designee the Executive Director,! is 
issuing this notice to update the filing 
fees the Commission assesses for 
specific services and benefits provided 
to identifiable beneficiaries. Pursuant to 
381.104 of the Commission's regulations, 
the Commission is establishing updated 
fees on the basis of the Commission's 
costs, completion, and work time data 
for fiscal years 1988, 1989 and 1990.* The 
adjusted fees announced in this final 
rule are effective May 17, 1991. 

The new fee schedule is as follows: 


Fees Applicable to Producer Matters 
Under the Natural Ges Act 


1. Blanket certificates for small 
producers (codified at 18 CFR 
381.201 pusibousnstcindbisanaediing 


) oe $770 


2 18 CFR 375.313{a) (1990). 

® The formula for updating the filing fees was 
revised in Order No. 521. Under the revised formula, 
the Commission averages three previous fiscal 
years’ data to determine the annual fee for a fee 
category. 
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2. Petition for issuance of a declar- 
order (except under part I 
of Federal Power Act} (18 


CPR 361.302) ...cccecsosssesecsssccovesreneereesesere 
3. Review of ea Department of 
Energy remedial order:. 
Amount in controversy 
‘ $0-0,900 (18 CPR 381.303(b)}............ 
$10,000-29.990 (18 CFR 
$30,000 or more (16 CFR 
ee 
4. Review a Department 
imap hand tame 


Amouat in controversy 
$0-0,089 (18 CFR 281.304(b))............ 
$10,000-29.999 (18 


CFR 

$90,000 or more (16 CFR 
981.904 (8) ....ercecsersrarcerssresescassssesserees 

5. Written legal interpretations by 


the Office of the Ceneral Coun- 
sel (18 CFR 381.305(a)} 


Fees Applicable to Natural Ges 
Pipelines 


certificate applications 


dures (18 CPR 381.208(a)) 
3. Curtailment filings (18 CPR 
S81 DODGY csesiciscteeeiSeterorecreentcosis 


Fees Applicable to Electric Utilities, 


Cogenerators, and Small Power 
Producers 


1. Rate schedule filings under sec- 
tions 205 and 206 of the Federal 


1. Adjustments under section 502{c) 
of the Natural Cas Policy Act (18 
CHE CII Recrgpreitiictontstcaegeenepeines $3, 
2. Review of 
determinations (18 CFR 381.402).... 85 
3. Petitions for rate approval pursu- 
ant to § 264.123(b}{2) (18 CFR 
FBLADB) ..cccccrsccrcssecersecererouscceseoseeccevevenees 
4. Initial or extension reports for 
title IIL transactions (18 CFR 


381.404] -crecsresssrssesecenccnnsnsees 160 


Fees Applicable to General Activities 


1. Request for interpretation by the 
Office of the Chief Accountant 


® There is no fee for a tariff filing that responds to 
on sais manent Neeson Se i 
Commission to a specifically identified pipeline 
respect to a specific tariff previously filed by that 
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information (or Period 1 and 
abbreviated cost-of-service in- 
formation) as defined in 
§ 35.13{d)(4) of the Commis- 
sion’s regulations (18 CFR 
381.502{e){2){i)) seinen 
—Ca 


for 

utilities other than major 
utilities (18 CFR 
981.502(€){2)(ii)).....sorsscsesssesssesees oe 

(e) Class V: Rate increase 

that require the submission of 
Period Hi cost-of-service infor- 
mation {either alone or in con- 
junction with either Period I or 


2. Certification of qualifying status 
as a small power production fa- 
cility (18 CFR 361 wr arr 

3. Certification of qualifying status 
as a cogeneration facility (18 
CFR 381.505( 2) .oocccssceessnseonsrsesseneeos 

4. Extension of equipment testing 
periods (18 CPR 381.506) .............0 = 

5. Applications to assume obliga- 
tion or liability as guarantor or 
for the negotiated placement of 
securities (18 CFR 381.507)..........00+ 

6. Authorization to issue equity or 
debt securities (18 CFR 381.508) 

7. Corporate applications involving 
one or more ctional utili- 
ties (18 CFR 381.509) ......ccsssecssses oe 4,530 

8. Applications to hold interlocking 
positions (18 CFR 381.510) 


Fees Applicable to the Public Utility 
Regulatory Policies Act of 1978 


1. 5 Megawatt exemption applica- 
tion (18 CFR 381.601).........0000000000008 $18,730 


List of Subjects in 18 CFR Part 381 


Natural gas, Reporting and 
recordkeeping requirements. 


In consideration of the foregoing, the 
Commission amends part 381, chapter I, 


title 18, Code of Federal Regulations, as 
set forth below. 

George Pratt, 

Executive Director. 


PART 381—FEES 


1. The authority citation for part 381 is 
revised to read as follows: 

Authority: 42:'U.5.C. 7101-7352; E.0. 12009, 
3 CFR, 1978 Comp., p. 142; 31 U.S.C. 9701; 15 
U.S.C. 717-717 w; 16 U.S.C. 791-828c; 16 US.C. 
2601-2645; 49 U.S.C. 1-27; Pub. L. 99-509, Title 
Ill, Subtitle‘E, sec. 3401, 100 Stat. 1890. 


§$ 381.201 [Amended] 


2. Section 381.201 is amended by 


removing “$650” and inserting “$770” in 
its place. 


§$ 381.202 [Amended] 
3. Section 381.202 is amended by 


removing “$1,810” and inserting “$1,890” 
in its place. 


$381.203 [Amended] 
4. Section 381.203 is amended by 


removing “$500” and inserting “$530” in 
its place. 


§ 381.204 [Amended] 


5. In § 381.204, paragraph {a) is 
amended by removing “$4,710” and 
inserting “$4,940” in its place and 
paragraph (b) is amended by removing 
seas and inserting “$1,970” in its 
place 


§ 381.205 [Amended] 


6. In § 381.205, paragraph (a)(1) is 
amended by removing “$6,600” and 
inserting “$6,780” in its place; paragraph 
(oX2) is amended by removing “$1,720” 
and inserting “$1,770” in its place; 

paragraph (a)(3) is amended by 
removing “$650” and inserting “$560” in 
its place; and paragraph (a)(4) is 
amended by removing “$1,030” and 
inserting “$1,190” in its place. 
§$381.205 [Amended] 

7. In § 381.205, paragraph (b)(1) is 
amended by removing “$2,640” and 


inserting “$2,710” in its place; paragraph 
(b)(2) is amended by removing “$680” 


.and inserting “$700” in its place; 


paragraph (b)(3) is amended by 
removing “$260” and inserting “$220” in 
its place; and paragraph (b)(4) is 
amended by removing “$410” and 
inserting “$470” in its place. 

$ 381.207 [Amended] 


8. In § 381.207, paragraph (b) is 
amended by “$26,260” 
inserting “$34,550” in its place. 


§381.208 [Amended] — 

9. In § 381.208, paragraph (a) is 
amended by removing “$760” and 
inserting “$590” in its place. 
$381.209 [Amended] 


10. In § 381.209, paragraph {b) is 
amended by removing “$6,270” and 
inserting “$9,240” in its place. 


§ 381.301 [Amended] 


11. Section 381.301 is amended by 
removing “$290” and inserting “$360” in 
its place. 


§ 381.302 (Amended) 

12. In § 381.302, paragraph (a) is 
amended by removing “$10,720” and 
inserting “$9,300” in its place. 

§ 381.303 [Amended] 

13. In § 381.303, paragraph (a) is 
amended by removing “$10,000” and 
inserting “$10,060” in its place. 

§ 381.305 [Amended] 


14. In § 381.305, paragraph (a) is 
amended by removing “$2,170” and 
inserting “$2,120” in its place. 


§ 381.401 [Amended] 


15. Section 381.401 is amended by 


removing “$3,180” and inserting “$3,940” 
in its place. 


§$ 381.402 [Amended] 


16. Section 381.402 is amended by 
a I Se 
ace. 


‘ $381.403 [Amended] 


17. Section 381.403 is amended by 


removing “$3,150” and inserting “$3,420” 
in its place. 


$381.404 [Amended] 
18. Section 381.404 is amended by 


removing “$270” and inserting “$160” in 
its place. 


$ 381.505 [Amended] 

19. In § 361.505, paragraph (a) is 
amended by removing “$6,070” and 
inserting “$6,730” in its place and by 
removing “$7,140” and inserting “$8,170” 
in its place. 


§ 381.506 [Amended] 


20. Section 381.506 is amended by 
removing “$1,030” and inserting “$960” 
in its place. 

§$ 381.507 [Amended] 


21. Section 381.507 is amended by 


removing “$4,180” and inserting “$3,650” 
in its place. 





§ 381.508 [Amended] | 
22. Section 381.508 is amended by 


removing 
in its place. 


$ 381.509 [Amended] 

23. Section 381.509 is amended by 
removing “$9,790” and inserting 
“$14,530” in its place. 

§$ 381.510 [Amended] 

24. Section 381.510 is amended by 
removing “$2,890” and inserting “$3,780' 
in its place. 
$381.601 [Amended] 

25. Section 381.601 is amended by 
removing “$15,650” and inserting 
“$16,730” in its place. 

[FR Doc. 91-8939 Filed 4-16-01; 8:45 am] 
BILLING CODE 6717-01-44 


New Animal Drugs for Use In Animal 
Feeds; Decoquinate 


AGENCY: Food and Drug Administration, 
HHS. 


coccidiosis in ruminating calves and 
cattle. The supplemental NADA 


Decoquinate in grams per ton 


s 
re a not iseicticithnicsharicincnnshiastteniiciin 2 8 ® 


“$1,980” and inserting “$1,880” 


provides for the same use of 


_ decoquinate in nonruminating calves. 


EFFECTIVE DATE: April 17, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Dianne T. McRae, Center for Veterinary 
Medicine (HFC-135), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4913. 
SUPPLEMENTARY INFORMATION: Rhone- 
Poulenc, Inc., P.O. Box 125, Black Horse 
Lane, Monmouth Junction, NJ 08852, is 
the sponsor of NADA 039-417, which 
provides for the use of a Type A 
medicated article containing 6 percent 
decoquinate to manufacture Type B or 
Type C medicated feeds for the 
prevention of coccidiosis caused by 
Eimeria bovis and E. zurnii in 
ruminating calves and cattle. Rhone- 
Poulenc has filed a supplemental NADA 
containing data that support the use of 
the medicated feed in nonruminating 
calves for the same use. 

The supplement is approved as of 
April 12, 1991 and the regulations are . 
amended in 21 CFR 558.195(d) to reflect 
the approval. The basis for approval is 
discussed in the freedom of information 


summary. 

Under section B12{c)(2)0F ii) of the 
Federal Food, and Cosmetic Act 
(21 U.S.C. 360b(c)(2)(F){iii)), this 
approval does not qualify for exclusivity 
because neither new clinical or field 
investigations nor human food safety 
studies (other than bioequivalence or 
residue studies) were essential to the 
— 

In accordance with the freedom of 
information provisions of part 20 (21 
aoe ast wat : aes - 

514.11(e)(2)(ii)), a summary o: 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 


Combination in 
grams per ton 


Indications for use 
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Administration, room 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 
Decoquinate is a new animal drug 
used in a Type A medicated article to 


te is a Catagory I which, 
as provided in 21 CFR 558.4({e), does not 
require an approved Form FDA 1900 for 
making a Type C medicated feed as in 
NADA 039-417 and in 21 CFR 558.195 as 
amended by this publication. 

The agency has determined under 21 
CFR 25.24(d)(1)(i), that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 


_ make a Type C medicated feed. 


nor an environmental impact statement 
is required. 
List of Subjects in 21 CFR Part 558 


Animal drugs, Animal feeds. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 558 is amended as follows: 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


1. The autority citation for 21 CFR part 
558 continues to read as follows: 


Authority: Secs. 512, 701 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
960b, 371). 


2. Section 558.195 is amended in the 
= in paragraph (d), in the second 
try, by revising the item under the 
“indioavons for use” column to read as 
follows: 
$ 558.195 Decoquinate. 


(d) * 2 


ee eae 


nonruminating calves and cattle caused by 


Eimeria bovie end E. zumil. 
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Evaluation, Center for scrpaineny siaianss 
[FR Doc. 91-8026 Filed 4-16-01; 8:45 am 
BILLING CODE 4160-01-M 


DEPARTMENT OF DEFENSE 


Office of the Secretary 
uae. 
206, 207, 209, 255, and 

Defense Acquisition 


agency: Office of the Secretary, DoD. 
action: Final rule. 


Management Report to 
Pepiesenetieetietenemenet 
Defense on June 12, 1989, was that the 

ey 


acquisi 
overly detailed, confusing, and 
tradi 


Report 
pe oa Sm aw I al 
burden be reduced beginning at the 
DoD-level. As part of the relief effort, 
the Regulatory Relief Task Force 
recommended that a number of 
directives and instructions be combined 
and streamlined into a revised DoD 
document. These parts were included in 
the recommendation to be removed. 
EFFECTIVE DATE: February 23, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Walluee decker en 
ae wnkinnen De on 

20301, 

‘legion pamadcena. 
SUPPLEMENTARY INFORMATION: DoD 
Directive 5000.1 removes 32 CFR parts 
164, 192, 195, 196, 204, 206, 207, 208, 255, 
and 275 and DoD Instruction 5000.2 


available from the National Technical 
Information Service (NTIS), 5285 Port 
Royal Road, Springfield, VA 22161, 
telephone (703) 487-4650. The NTIS 
accession number for DoD Directive 
5000.1 is PB91-959509. The accession 
number for DoD Instruction 5000.2 is 
PB91-959510. 


List of Subjects in 
32 CFR Part 164 

mtn hen 
procurement; Reporting 
recordkeeping requirements. 
32 CFR Part 192 


Aircraft; Armed forces; Arms and 
munitions; Transportation; Vessels. 


32 CFR Part 195 
Armed forces; Government property 
management. 


32 CFR Part 196 

Armed forces; Government 
procurement. 
32 CFR Part 204 


Business and industry; Government 
procurement. 


32 CFR Part 209 
Armed forces; Metric system. 
32 CFR Part 255 


Armed forces; Government 
procurement. 


32 CFR Part 275 
Measurement standards; Research; 
Time 


PARTS 164, 192, 105, 196, 204, 206, 
207, 209, 255, AND 275—{REMOVED] 
, under the authority of 10 
U.S.C. 133, 32 CFR parts 164, 192, 195, 
196, 204, 206, 207, 209, 255, and 275 are 
removed. 
Dated: April 11, 1991. 


[FR Doc. 91-8098 Filed 4-16-91; 8:45 am] 
BILLING CODE 3810-11-01 


Campaign (BAC) program to the Fort 
Collins Carbon Monoxide (CO) element 
See es 
eo meeting 
national ambient air quality standards 
(NAAQS) for CO. 
DATES: This action will be effective on 
June 17, 1991, unless notice is received 
by May 17, 1991, that someone wishes to 
submit adverse or critical comments. If 
the effective date is delayed, timely 
notice will be published in the Federal 
Register. 


aporesses: Copies of the revision are 
available for public inspection between 


Colorado Boulevard, Denver, 
Colorado & 
FOR FURTHER INFORMATION CONTACT. 
Bernadette Gonzalez, Air ee 
Branch, Environmental Protection 


Agency, One Denver Place, suite 500, 
999 18th Street, Denver, Colorado 80202- 
2405, (303) 293-1887, FTS 330-1887. 


CO. The SIP included the Ft. Collins 
BAC, a voluntary educational program, 





which would: Educate children and 
adults about local, regional, and 
national air quality issues; inform Ft. 
Collins residents about courrent air 
quality conditions, issues and concerns; 
provide and promote choices and 
alternatives to improve Ft. Collins air 
quality. 

Specific activities will include: 


improve air quality. ae 
emission reduction credit to 

 cinainas deeageipeaienias matte 
the SIP. EPA, however, believes the BAC 
eee ee 


EPA is publishing this action without 
prior proposal because the Agency 
views this as a noncontroversial 
amendment and anticipates no adverse 
comments. This action will be effective 
June 17, 1991, unless, within 30 days of 
its publication, notice is received that 
adverse or critical comments will be 
submitted. 

If such notice is received, this action 
will be withdrawn before the effective 
date by publishing two subsequent 
notices. One notice will withdraw final 
action and another will begin a new 
rul by announcing a proposal of 
the action establishing a comment 
period. If no comments are received, the 
public is advised that the action will be 
effective (60 days from the date of 
publication). 

Final Action 

EPA hereby approves a revision to the 
Colorado SIP to include the Ft. Collins 
Better Air Campaign. This action, 
however, does not give emission 
reduction credit to the BAC measure. 

EPA finds that good cause exists for 
making the action taken in this notice 
immediately effective because the 
implementation plans are already in 
effect under State law or regulation. 
EPA's approval poses no additional 

burden. 


regulatory 

Under 5 U.S.C. 605(b), I certify that 
this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities. 
(See 46 FR 8709.) 

Under Section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by June 17, 1991. 
—e a petition for reconsideration by 

the Administrator of this final rule does 
not affect the finality of this rule for the 


purpose of judicial revue nor does it 
extend the time within which a petition 
for judicial revue may be filed, and shall 
not the effectiveness of such ~ 
rule or action. This action may not be 

later in to 
enforce its requirements. (See section 
307(b)(2).) 

No in this action should be 
cons as tting or allowing or 
establishing a t for any future 
request for revision to any state 

tation plan. Each request for 
revision to the state implementation 


environmental factors and in relation to 
relevent statutory and regulatory 
requirements. 


This action has been classified as a 
Se ee 
Administrator ar ee iceman 


published in the Federal 

January 19, 1980 (64 FR 2214-2225). ( On 
January 6, 1989, the Office of 
Management and Budget waived table 2 
and 3 SIP revisions (54 FR 2222) from the 
requirements of section 3 of Executive 
Order 12291 for a period of two years. 


Lists of Subjects in 40 CFR Part 52 


Air pollution control, Carbon 
monoxide, Hydrocarbons, Incorporation 
by reference, Ozone. 

- Dated: December 6, 1990. 
Jack McGraw, 
Acting Regional Administrator. 


40 CFR part 52, subpart G, is amended 
as follows: 


Subpart G—Colorado 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. Section 52.320 is amended by 
adding new paragraph (c)(53) to read as 
follows: 
$ 52.320 identification of plan 

(c) *#ee 

(53) Revisions to the Colorado State 
Implementation Plan were submitted by 
the Governor of Colorado on July 13, 
1990. The revision adds a voluntary 
educational Better Air to the 

oxide element of 


(i) Incorporation by reference. 

(A) The Fort Collins Better Air 
Campaign as defined in Exhibit “A” and 
adopted on September 5, 1989, through 
Resolution 63-i6i. 

[FR Doc. 91-8997 Filed 4-16-01; 8:45 am] 
BILLING CODE 6580-80-44 
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40 CFR Part 52 
(FRL-3920-1] 


Approval and Promuigation of 
implementation Plans; State of 
Missouri 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: Missouri has consolidated its 


prohibition rule. Circumvention 
prohibition is defined as the prohibition 
of the use of practices or devices which 
cause a dilution of the waste stream in 
order to achieve a lower concentration 
of be sce wnt har tee 
does not change the intent of 


te rg rules. EPA’s approval of this 
simplify compliance 


ues and cuorcement of prohibition 
in Missouri. 


esp 
17, 1991, unless notice is received within 
30 days of publication that adverse or 
critical comments will be submitted. If 
the effective date is delayed, timely 
notice will be published in the Federal 
Register. 


ADDRESSES: Copies of the state _ 
submittal for this action are available 
for public inspection during normal 
business hours at the: Environmental 


FURTHER INFORMA : 
. Joshua A. Tapp at (913) 551-7606 (FTS 
278-7606). 


Background 


ee as 
the requirements of three 


new rule prohibits the circumvention of 
volume-based emission limits such as 
those that exist in the following 
emission regulations: 10 CSR 10-5.150 
(sulfur emissions, St. Louis), 10 CSR 10- 
4.150 (sulfur emissions, Springfield), 10 
CSR 10-3.160 (sulfur emissions, outstate 
Missouri), and 10 CSR 10-2.160 (sulfur 
emissions, Kansas City). Without this 
rule, a source could meet its emission 
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limits through dilution due to air leaks, 
either intentionally or unintentionally, 
rather than by actually controlling 
emissions. 

The state of Missouri submitted the 
proposed rule on April 18, 1990. Proper 
notice was published and a hearing was 
held on May 31, 1990. The Missouri Air 
Conservation Commission formerly 
adopted this rule on August 15, 1990. 
The final rulemaking was submitted to 
EPA on September 6, 1990. 


EPA Action 


EPA approves Missouri's adoption of 
the statewide circumvention prohibition 
rule. 

We expect no adverse public or 
Congressional reaction resulting from 
approval of this SIP revision. Missouri is 
aware that EPA plans to approve this 
revision and process it under the 
“Direct-Final” procedures. Missouri 
concurs with this decision. 

EPA is publishing this action without 
prior proposal because the Agency 
views this as a noncontroversial 
amendment and anticipates no adverse 
comments. This action will be effective 
June 17, 1991, unless, within 30 days of 
its publication, notice is received that 
adverse or critical comments will be 
submitted. 

If such notice is received, this action 
will be withdrawn before the effective 
date by publishing two subsequent 
notices. One notice will withdraw the 
final action, and another will begin a 
new rulemaking by announcing a 
proposal of the action and establishing a 
comment period. If no such comments 
are received, the public is advised that 
this action will be effective June 17, 
1991. 

Under 5 U.S.C. 605(b), I certify that 
this SIP-revision will not have a 
significant economic impact on a 
substantial number of small entities. 
(See 46 FR 8709.) 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to the SIP shall be 
considered separately in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements. 

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19, 1989 (54 FR 2214-2225). The 
Office of Management and Budget 
waived Tables 2 and 3 SIP revisions (54 
FR 2222) from the requirements of 
section 3 of Executive Order 12291 until 
April 1, 1991. 


Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by June 17, 1991. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 

The Agency has reviewed this request 
for revision of the federally approved 
SIP for conformance with the provisions 
of the 1990 Amendments enacted on 
November 15, 1990. The Agency has 
determined that this action conforms 
with those requirements irrespective of 
the fact that the submittal preceded the 
date of enactment. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Incorporation by 
reference. 

Dated: March 18, 1991. 
Morris Kay, 
Regional Administrator. 


PART 52—{AMENDED] 


40 part 52, subpart AA, is amended as 
follows: 


Subpart AA—Missouri 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. Section 52.1320 is amended by 
adding paragraph (c)(74) to read as 
follows: 


§ 52.1320 identification of pian. 


* * * * * 


(c) ee & 

(74) Revisions to the circumvention 
plan submitted by the Missouri 
Department of Natural Resources on 
September 6, 1990. 

(i) Incorporation by reference. 

(A) Rule at 10 CSR 10-6.150, 
Circumvention, effective November 30, 
1990. 

(B) Rescission of rules 10 CSR 10- 
2.140, Circumvention; CSR 10-4.130, 
Circumvention; and 10 CSR 10-5.230, 
Circumvention, effective September 28, 
1990. 

[FR Doc. 91-6995 Filed 4-16-91; 8:45 am] 
BILLING CODE 6560-50-M 


15501 


40 CFR Part 180 
[PP 9F3699/R 1112; FRL-3885-6) 
RIN 2070-AB78 


Pesticide Tolerances for Clofentezine 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule establishes 
tolerances for residues of the insecticide 
clofentezine (3,6-bis(2-chloropheny]l)- 
1,2,4,5-tetrazine) in or on peaches and 
nectarines at 1.0 part per million (ppm) 
each. This regulation to establish 
maximum permissible levels for residues 
of the insecticide was requested 
pursuant to a petition submitted by Nor- 
Am Chemical Co. This document also 
reinstates the tolerance for clofentezine 
in or on pears, which was inadvertently 
omitted in a revision of 40 CFR 180.446. 
EFFECTIVE DATE: This regulation 
becomes effective April 17, 1991. 
ADDRESSES: Written objections, 
identified by the document control 
number, [PP 9F3699/R1112}, must be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, rm. 
3708, 401 M St., SW., Washington, DC 
20460. 


FOR FURTHER INFORMATION CONTACT: By 
mail: Dennis H. Edwards, Jr., Product 
Manager (PM) 12, Registration Division 
(H7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: Rm. 202, 
CM #2, 1921 Jefferson Davis Hwy., 
Arlington, VA 22202, (703)-557-2386. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of February 22, 1989 (54 
FR 7597), EPA issued a notice which 
announced that Nor-Am Chemical Co., 
P.O. Box 7495, 3509 Silverside Rd., 
Wilmington, DE 19803, had submitted a 
pesticide petition (PP 9F3699) to EPA 
proposing to amend 40 CFR part 180 by 
establishing a tolerance for residues of 
the insecticide clofentezine (3,6-bis(2- 
chloropheny])-1,2,4,5-tetrazine) in or on 
peaches and nectarines at 1.0 ppm each. 

There were no comments or requests 
for referral to an advisory committee 
received in response to the notice of 
filing. 

In the Federal Register of June 25, 1990 
(55 FR 26439), EPA established 
tolerances and a conditional registration 
for use of clofentezine (also known 
under the trade name “Apollo”) on 
peaches and nectarines. The Agency 
identified the need for avian 
reproduction studies which have been 
received, reviewed, and found to be 
deficient. The chronic risk of 





clofentezine to avian species cannot be 
fully evaluated until new avian 
reproduction studies are submitted and 
reviewed by the Agency. However, 
because of the relatively low exposure 
rate and duration (only a single 
application is allowed), its low acute 
toxicity to birds, and its low acute and 
chronic toxicity to mammals, the 
Agency believes that the potential 


lerances on peaches and nectarines 
and granting a conditional registration. 
The tolerances will expire on September 
30, 1994, and the conditional registration 
will expire on September 30, 1953. 

The Agency has also identified two 
aquatic studies, an aquatic invertebrate 
life-cycle study and a fish life-cycle 
study, that are needed to fully evaluate 
the potential chronic toxicity of 
clofentezine to aquatic organisms based 
on its ovicidal mode of action. Due to 
the rapid hydrolysis of the compound, 
the Agency does not expect chronic 
exposure to occur to aquatic animals. 
mapaenind Bend eeeracneaaies 

acuits, eggs, or 
embryos from clofentezine could cause 
some effects, the Agency is requiring the 
above studies. 

The Agency is classifying clofentezine 
for restricted use during the conditional 
registration time period as a prudent 
measure in the absence of data to fully 
evaluate the chronic toxicity of 
clofentezine to aquatic and avian 
organism. After the data described 
above have been submitted and 
evaluated, the Agency will determine if 
a continued restricted-use tion 
is warranted for clofentezine. 

The toxicological data considered in 
support of the tolerance include a 1-year 


20, 

cholesterol and triglyceride levels); a 

negative at the doses tested, 60 pyea 75 

negative a aes tes ppm 

mg/kg/day), 500 ppm (75 day’ 
and 5,000 (750 mg/kg/day); a multi- 


ppm (20 mg/kg/day) (highest dose tested 
(HDT)); a a teratology ay: 

was negative at 3,200 

and had a tal NOEL of 3,200 

mg/kg/day; a rabbit teratology s 

which — negative at 3,000 


litter and fetal body weights); and a 2- 


significant increase in thyro’ 

cell tumors in male rats at 400 ppm (20 
mg/kg/day) (HDT). Gene mutation, 
chromosomal aberrations, and diet DNA 
damage tests were negative for genetic 
toxicity. 

They registrant (Nor-Am) also 
submitted additional thyroid studies 
intended to show that there was an 
indirect mechanism for the follicular cell 
tumor associated with clofentezine’s 
liver toxicity. The Agency has reviewed 
the data in accordance with criteria 
outlined in a draft document entitled, 
“Thyroid Follicular Cell Carcinogenesis: 
Mechanistic and Science Policy 
Consideration,” prepared by the 
Technical Panel of the Agency’s Risk 
Assessment Forum (December 15, 1987). 
While this document is still undergoing 
Agency review, and the assessment 
procedures set forth therein have not 
been adopted by the Agency, the draft 
does provide a useful framework in 
which to consider the issue. 
the additional thyroid function studies 
suggest the possibility of an indirect 
mechanism for follicular cell tumor 
induction that may be associated with 
clofentezine's liver toxicity, the Agency 
believes that additional data are 
necessary to more completely define the 
mechanism of clofentezine’s thyroid 
tumor induction in terms of the criteria 
listed in the above document. Based on 


the rat chronic feeding/ 
study, the Agency has ig 


clofentezine as a ae eecae es 
carcinogen (Group qualita’ 
designation “C” refers to EPA’s weight- 
of-the-evidence classification, which in 
this case shows clofentezine to be a 
“possible human ” The 
classification is based on a = 
“Guidelines for Carcinogeni 
Assessmeut,” published in the Pula 
Register of September 24, 1986 (51 FR 
22992). The Agency believes a 
quantitative risk assessment based on 
the thyroid eeneeae is not appropriate 
for the following re 

1. The increased ime incidence was 
marginally increased above the control 
incidence only at the it does tested 


(20 mg/kg/day} in the ii hediog 
study. 


2. The increased incidence was 
observed only in male rats. 

3. The thyroid tumor incidence in the 
chronic feeding study’s highest dose 
group (20 percent) was slightly greater 
than the historical range by 
limited group data (7.5 to 15 percent} 
from two other studies. 
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4. The additional thyroid function 


tumor induction that may be associated 
with clofentezine’s liver toxicity. 

5. The mouse was negative for 
carcinogenic effects at all dose levels, 
i.e., 50, 500, and 5,000 ppm (equivalent to 
7.5 and 75.50 mg/kg/day, respectively). 

6. There are no close structural 


7. Clofentezine is not mutagenic in 
several acceptable studies. 

The Federal Insecticide, 
and Rodenticide Act (FIFRA) Scientific 


potential of clofentezine. Its review 
included the additional thyroid studies 
submitted by Nor-Am that were 
available at that time. The SAP 
concluded that thyroid tumors in male 
rats from the chronic feeding/ 
oncogenicity study with clofentezine did 
not provide adequate evidence of a 
hazard to 


potential carcinogenic 
humans, and that the carcinogenic 
potential of clofentezine belongs in 
Croup D (not classifiable as to human 
carcinogenicity). 

The Panel's interpretation was based 
on observed increases in thyroid- 
stimulating hormone (TSH) levels and 
the incidence of thyroid follicular cell 


thyroid hormones (triiodo 3) 
and tetra-iodothyroxine (T.)} observed 
etc aiend 
ennanen and higneliead 400k tevela tan 
follicular cell hyperplasia is known to 
lead to thyroid tumors in rats, and the 


previously stated, the Agency 

to believe that additional data are 
needed to more completely define the 
mechanism of clofentezine’s thyroid 
tumor induction and that the available 


Category “C” to Category “D.” 
However, the Agency does agree with 
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the SAP that a quantitative risk 
assessment is not appropriate. 

Based on the 1-year dog feeding study 
with a NOEL of 1.25 mg/kg/day and 
using a safety factory of 100, the 
acceptable daily intake (ADI) for 
humans is 0.013 mg/kg of body weight/ 
day. The theoretical maximum residue 
contribution (TMRC) for this chemical 
utilizes 0.5 percent of the ADI. The 
current action will contribute 0.000229 
mg/kg/day of residue to a human diet 
utilizing an additional 1.8 percent of the 
ADI. This results in a total utilization of 
2.3 percent of the ADI. 

The nature of the residue is 
understood. An adequate analytical 
method, high-performance liquid 
chromatography (HPLC), is available for 
enforcement. 

Because of the long lead time from 
establishing this tolerance to publication 
of the enforcement methodology in the 
Pesticide Analytical Manual, Vol. Il, the 
analytical methodology is being made 
available in the interim to anyone 
interested in pesticide enforcement by 
requesting it from: By mail: Calvin 
Furlow, Public Information Branch, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. Office location 
and telephone number: Crystal Mall #2, 
rm. 242, 1921 Jefferson Davis Hwy., 
Arlington, VA 22202, (703)-557-4432. 

Based on the information cited above, 
the Agency has determined that the 
establishment of the tolerances by 
amending 40 CFR part 180 will protect 
the public health. Therefore, the 
tolerances are established as set forth 
below, with an expiration date of 
September 30, 1994. After receipt and 
evaluation the avian reproduction 
studies, the Agency will consider 
establishing permanent tolerances 
without an expiration date for residues 
of this chemical. 

This document is also reinstating in 40 
CFR 180.446 the 0.5-ppm tolerance for 
clofentezine in or on pears. This 
tolerance was established by a 
regulation published in the Federal 
Register of March 22, 1989 (54 FR 11705) 
(effective date correction of March 22, 
1989, in the Federal Register of April 19, 
1989, (54 FR 15756)). The revision of 
§ 180.446 in the Federal Register of June 
28, 1990 (55 FR 26439), which added 
temporary tolerances for clofentezine in 
or on nectarines and peaches, 
inadvertently omitted the previously 
established permanent tolerance for 
pears, which was not affected by the 
temporary tolerances being added for 
clofentezine in or on nectarines and 
peaches. Therefore, the tolerance for 
clofentezine in or on pears is being 


reinstated as reflected in the revision 
below. 

Any person adversely affected by this 
regulation may, within 30 days after the 
date of publication in the Federal 
Register, file written objections with the 
Hearing Clerk, Environmental Protection 
Agency, at the address given above. The 
objections sumbitted must specify the 
provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must include a statement of 
the factual issue(s) on which a hearing is 
requested and the requestor’s 
contentions on each such issue. A 
request for a hearing will be granted if 
the Administrator determines that the 
material submitted shows the following: 
There is a genuine and substantial issue 
of fact; there is a reasonable possibility 
that available evidence identified by the 
requestor would, if established, resolve 
one or more of such issues in favor of 
the requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issue(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 


‘FR 24950). 


List of Subjects in 40 CFR Part 180 


Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests, Reporting and 
recordkeeping requirements. 


Dated: April 9, 1991. 
Douglas D. Campt, 
Director, Office of Pesticide Programs. 
Therefore, 40 CFR part 180 is amended 
as follows: 
1. The authority citation for part 180 
continues to read as follows: 
Authority: 21 U.S.C. 346a and 371. 


2. By revising § 180.446, to read as 
follows: 


15503 


§ 180.446 Clofentezine; tolerances for 
residues. 


(a) Tolerances are established as 
follows for residues of the insecticide 
clofentezine (3,6-bis(2-chloropheny))- 
1,2,4,5-tetrazine) in or on the following 
raw agricultural commodity: 


(b) Tolerances to expire September 30, 
1994, are established for the residues of 
the insecticide clofentezine (3,6-bis(2- 
chloropheny])-1,2,4,5-tetrazine) in or on 
the following raw agricultural 
commodities: 


[FR Doc. 91-8901 Filed 4-16-91; 8:45 am] 
BILLING CODE 6560-60-F 


40 CFR Part 271 
[FRL-3922-4] 


South Dakota; Final Authorization of 
State Hazardous Waste Management 
Program 


AGENCY: Environmental Protection 
Agency. 
ACTION: Immediate final rule. 


SUMMARY: The State of South Dakota 
has applied for final authorization of 
revisions to its hazardous waste 
program under the Resource 
Conservation and Recovery Act 
(RCRA). The Environmental Protection 
Agency (EPA) has reviewed South 
Dakota's application and has made a 
decision, subject to public review and 
comment, that South Dakota's 
hazardous waste program revision 
satisfies all of the requirements 
necessary to qualify for final 
authorization. Thus, EPA intends to 
approve South Dakota's hazardous 
waste program revisions. South 
Dakota's application for program 
revision is available for public review 
and comment. 


DATES: Final authorization for South 
Dakota shall be effective June 17, 1991. 
unless EPA publishes a prior Federai 
Register action withdrawing this 
immediate final rule. All comments on 
South Dakota's program revision 
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application must be received by the 
close of business May 17, 1991. 
ADDRESSES: Copies of South Dakota's 
program revision application are 
available during regular business hours 
at the following addresses for inspection 
and copying: Division of Environmental 
Regulation, Department of Water and 
Natural Resources, Sigurd Anderson 
Building, 445 East Capitol, Pierre, SD 
57501-3185, phone: 605/773-3153; U.S. 
EPA Headquarters Library, PM 211A, 
401 M Street, SW., Washington, DC 
20460, phone: 202/382-5926; U.S. EPA 
Region VIE Library, 999 18th Street, 
suite 500, Denver, CO 80204-2405, phone 
303/293-1444. Written comments should 
be sent to: Marcella DeVargas, U.S. 
Environmental Protection Agency, 999 
18th Street, suite 500, Denver, Colorado 
80202-2405, phone, 303/293-1670. 

FOR FURTHER INFORMATION CONTACT: 

J William Geise, Jr., Chief, RCRA 
Management Branch, U.S. EPA, 999 18th 
Street, suite 500, Denver, CO, phone: 
303/293-7540. 

SUPPLEMENTARY INFORMATION: 


A. Background 


States with final authorization under 
section 3006{b) of the Resource 
Conservation and Recovery Act 
(“RCRA” or the “the Act”), 42 U.S.C. 
6929(b), have a continuing obligation to 
maintain a hazardous waste program 
that is equivalent to, consistent with, 
and no less stringent than the Federal 
hazardous waste program. In addition, 
as an interim measure, the Hazardous 
and Solid Waste Amendments of 1984 
(Pub. L. 98-616, November 8, 1984, 
hereinafter ‘HSWA”) allows States to 
revise their programs to become 
substantially equivalent instead of 
equivalent to RCRA requirements 
promulgated under HSWA authority. 
States exercising the latter option 
receive “interim authorization” for the 
HSWA requirements under section 
3006(g}) of RCRA, 42 U.S.C. 6926(g}, and 
later apply for final authorization for the 
HSWA requirements. 

Revisions to State hazardous waste 
programs are necessary when Federal or 
State statutory or regulatory authority is 
modified or when certain other charges 
occur. Most commonly State program 
revision are necessitated by changes to 
EPA's regulations in 40 CFR parts 260 
266 and 124 and 270. 


B. South Dakota 


South Dakota initially received final 
authorization in November 1984. No 
amendment, expansion or modification 
of the initial authorization of the South 
Dakota program has been received 
before this application. On December 19, 


1990, South Dakota submitted a program 
revision application for additional 
program approvals. Today, South 
Dakota is seeking approval of its 
program revision in accordance with 40 
CFR 271.21(b)(3). 

EPA has reviewed South Dakota's 
application, and has made an immediate 
final decision that South Dakota’s 
hazardous waste program revision 
satisfies all of the requirements 
necessary to qualify for final 
authorization. Consequently, EPA 
intends to grant final authorization for 
the additional program modifications to 
South Dakota. The public may submit 
written comments on EPA’s immediate 
final decision up until May 17, 1991. 
Copies of South Dakota's application for 
program revision are available for 
inspection and copying at the locations 
in the “ADDRESSES” section of this 
notice. 

Approval of South Dakota's program 
revision shall become effective in 60 
days unless an adverse comment 
pertaining to the State’s revision 
discussed in this notice is received by 
the end of the comment period. If an 
adverse comment is received EPA will 
publish either (1) a withdrawal of the 
immediate final decision of (2) a notice 
containing a response to comments 
which either affirms that the immediate 
final decision takes effect or reverses 
the decision. 

In March 1988, South Dakota 
submitted a draft application for EPA 
review. As a result of the review, 
questions regarding the equivalency of 
the South Dakota availability of 
information process remained. In a letter 
dated November 20, 1990, South Dakota 
requested that the authorization process 
proceed with all provisions except the 
availability of information provisions. 
EPA has requested that the State and 
EPA set a schedule for authorization of 
this provision. Thus, the South Dakota 
program is only granted final 
authorization for those provisions 
specifically listed in Table 1. 

South Dakota has not requested 
hazardous waste program authority on 
Indian lands. The Environmental 
Protection Agency retains all hazardous 
waste authority under RCRA which 
applies to Indian lands in South Dakota. 

Today South Dakota is seeking. 
approvel of its program revision in 
accordance with 40 CFR 271-21(b)(3). 
Specific provisions which are included 
in the South Dakota program 
authorization revision sought today are 
listed in Table 1 below. 
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TABLE 1.—PROVISIONS 


74:28:22:01, 74:28:22:01. 


Listing, 
49 FR 5312, 2/10/84. 
5. National Uniform 
Manifest, 49 FR 
10500-10510, 3/20/ 
84. 


74:28:21:02, 74:28:23:01. 


6. Permit Rules: 
Settlement Agreement, 
49 FR 17718, 4/24/84. 


FR 44980, 11/13/84. 

10. Interim Status - 
Standards— 
Applicability, 49 FR 
46095, 11/21/84. 

11. Corrections to Test 
Methods Manual, 49 
FR 47391, 12/4/84. 

12. Satelite 
Accumulation, 49 FR 
49571, 12/20/84. 

13. Definition of Solid 
Waste, 50 FR 614, 
1/4/85. 


14. Dioxin Listing and 


Standards, 50 FR 
1978, 1/14/85. 


74:28:25:01, 74:28:28:01, 
74:28:26:01. 

74:28:27:01. 

74:28:25:01, 74:28:28:01. 

74:28:25:01. 


74:28:22:01, 74:28:27:01. 
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TABLE 1.—PROVISIONS—Continued 


Information. 

18. Listing of TDI, DNT, 
and TDA Wastes, 50 
FR 42936, 10/23/85. 

19. Burning of Waste 


FR 49264, 11/29/85. 
20. Spent Solvents 
Listing, 50 FR 53315, 
12/31/85. 
21. EDB Waste Li 
50 FR 5330, 2/43/86. 


g 
Waste, 51 FR 10174, 
3/24/86. 
24. Financial 
5 ¥ 
Requirements: 


Settlement Agreement, 
51 FR 16443, 5/2/86. 


51 FR 19176, 5/28/86. 


26. Radioactive Mixed 
Waste, 51 FR 24504, 
7/3/86. 


*Rule references are to the Administrative Rules 


of South Dakota. 


C. Decision 


74:28:26:01. 


"74:28:23:01. 


74:28:26:0T. 


74:28:22:01. 


74:28:22:01, 74:28:25:01, 


74:28:28:01, 
74:28:27:01. 


74:28:22:01. 


74:28:22:01. 


74:28:22:01. 


74:28:21:02, 74:28:22:01, 


74:28:23:01, 
74:28:24:01, 
74:28:26:01. 


74:28:21:02, 74:28:25:01, 


74:28:28:01, 
74:28:26:01. 


74:28:28:01. 


74:28:21:02, 74:28:26:01. 


I conclude that South Dakota's 
application for program revision meets 
all of the statutory and regulatory 
requirements established by RCRA. 
Accordingly, South Dakota is granted 
final authorization to operate its 
hazardous waste program as revised. 

South Dakota now has responsibility 
for permitting, treatment storage, and 


disposal facilities within its borders, and 


carying out other aspects of the RCRA- 
program, subject to the limitation of its 
revised program application and 
previously approved authorities. South 
Dakota also has primary enforcement 
responsibilities, although EPA retains 
the right to conduct inspections under 
section 3007 of RCRA and to take 
enforcement actions under sections 
3008, 3013, and 7003 of RCRA. 


Compliance With Executive Order 12291 
The Office of Management and Budget 


has exempted this rule from the 
requirements of section 3 of Executive 


Order 12291. 


Certification Under the Regulatory 
Flexibility Act 


Pursuant to the provisions of 4 U.S.C. 
605(b}, I hereby certify that this 
authorization will not have a significant 
economic impact on a substantial 
number of small entities. This 
authorization effectively suspends the 
applicability of certain Federal 
regulations in favor of South Dakota's 
program, thereby eliminating duplicative 
requirements for handlers of hazardous 
waste in the State. It does not impose 
any new burdens on small entities. This 
rule , therefore, does not require a 
regulatory flexibility anaylsis. 

List of Subjects in 49 CFR Part 271 

Administrative practice and 
procedure, Confidential business 
information, Hazardous materials 
transportation, Hazardous waste Indian 
lands, Intergovernmental relations, 
Penalties, Reporting and recordkeeping 
requirements, Water pollution control, 
Water supply. 

Authority: This notice is issued under the 
authority of secs. 2002(a), 3006 and 7004{b) of 
the Solid Waste Disposal Act as amended 42 
U.S.C. 6912{a), 6926, 6974{b). 

Dated: March 15, 1991. 

James J. Scherer, 

Regional Administrator. 

FR Doc. 91-8996 Piled 4-16-91; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
43 CFR Public Land Order 6847 
[CO-930-01-4214-10; COC-28635] 


Opening of Land, Under Section 24 of 
the Federal Power Act, in the 
Secretarial Order Dated May 13, 1929, 
Which Established Power Site 
Classification No. 219; CO 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public Land Order. 


SUMMARY: This order opens, subject to 


the provisions of section 24 of the 
Federal Power Act, 43.659 acres of 
National Forest System lands 
withdrawn by a Secretarial Order which 
established Power Site Classification 
No. 219. This action will permit 
consummation of pending Forest Service 
land disposal actions and retain the 
power rights to the United States. The 
lands have been and will remain open to 
mineral leasing, and under the 
provisions of the Mining Claims Rights 
Restoration Act of 1955, to mining. 


EFFECTIVE DATE: May 17, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Doris E. Chelius, BLM Colorado State 
Office, 2850 Youngfield Street, 
Lakewood, Colorado 80215-7076, 303- 
239-3706. 

By virtue of the authority vested in the 
Secretary of the Interior by the Act of 
June 10, 1920, section 24, as amended, 41 
Stat. 1075; 49 Stat. 846; 62 Stat. 275; 16 
U.S.C. 818, and pursuant to 
determinations by the Federal Energy 
Regulatory Commission in DVCO-533 
and DVCO-534, it is ordered as follows: 

1. At 9 a.m. on May 17, 1991, the 
following described lands withdrawn by 
Secretarial Order dated May 13, 1929, 
which established Power Site 
Classification No. 219, will be opened to 
disposal subject to the provisions of 
section 24 of the Federal Power Act as 
specified by the Federal Energy 
Regulatory Commission in 
determination DVCO-553 and DVCO- 
534, subject to valid existing rights, the 
provisions of existing withdrawals, and 
the requirements of applicable law: 


San Juan National Forest 


New Mexico Principal Meridian 
T. 36 N., R. 9 W., 

Sec. 22, SW%SE%:; 
T. 36N., R.9 W., 

Sec. 25, a 3.658 acre parcel of land in the 
SW%SW%. beginning at Angle Point 1 
from which the SW corner of said section 
25 bears S. 17°51°50” W. 1039.95 ft., 

Thence S. 89°30° W. 323.04 ft. to Angle Point 
2; 

Thence S. 00°14’ E. 527.40 ft. to Angle Point 3; 

Thence N. 68°15’ E. 397.32 ft. to Angle Point 4; 

Thence N. 07°10’ W. 386.00 ft. to Angle Point 
1; the place of beginning. 

The areas described aggregate 
approximately 43.659 acres in La Plata 
County. 

Dated: April 9, 1991. 

Dave O'Neal, 

Assistant Secretary of the Interior. 

[FR Doc. 91-8964 Filed 4-16-91; &:45 am] 
BILLING CODE 4310-JB-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 64 
[Docket No. FEMA 7511] 
Suspension of Community Eligibility 


AGENCY: Federal Emergency 
Management Agency (FEMA). 
ACTION: Final rule. 


SUMMARY: This rule identifies 
communities where the sale of flood 
insurance has been authorized under the 
National Flood Insurance Program 
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(NFIP), but will be suspended on the 
effective date shown in this rule because 
of noncompliance with the revised 
floodplain management criteria of the 
NFIP. If FEMA receives documentation 
that the community has adopted the 
required revisions prior to the effective 
suspension date given in this rule, then 
the community will not be suspended 
and the suspension will be withdrawn 
by publication in the Federal Register. 


EFFECTIVE DATE: As shown in fifth 
column. 


FOR FURTHER INFORMATION CONTACT: 
Frank H. Thomas, Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration, 
Federal Center Plaza, 500 C Street, SW., 
Room 416, Washington, DC 20472, (202) 
646-2717. 


SUPPLEMENTARY INFORMATION: The 
NFIP enables property owners to 
purchase flood insurance which is 
generally not otherwise available. In 
return, communities agree to adopt and 
administer local floodplain management 
measures aimed at saving lives and 
protecting new construction from future 
flooding. Section 1315 of the National 
Flood Insurance Act of 1968, as 
amended (42 U.S.C. 4022), prohibits 
flood insurance as authorized 


under the NFIP (42 U.S.C. 4001-4128) 
unless an appropriate public body 
adopts adequate floodplain management 


measures with effective enforcement 
measures. 

On August 25, 1986, FEMA published 
a final rule in the Federal Register that 
revised the NFIP floodplain management 
criteria. The rule became effective on 
October 1, 1988. As a condition for 


Issued: April 10, 1991. 
C.M. “Bud” Schauerte, 


Administrator, Federal Insurance 
Administration. 


{FR Doc. 91-8977 Filed 4-16-91; 8:45 am] 
BILLING CODE 6718-21-48 


44 CFR Part 67 


Final Flood Elevation Determinations 


AGENCY: Federal Emergency 
Management Agency. 
action: Final rule. 


continued eligibility in the NFIP, the 
NFIP criteria at 44 CFR 60.7 require 
communities to revise their floodplain 
management regulations to make them 
consistent with any revised NFIP 

tion within 6 months of the 
effective date of that revision or be 
subject to suspension from participation 
in the NFIP. 

The communities listed in this notice 
have not amended or adopted floodplain 
management regulations that 
incorporate the rule revision. 

y, the communities are not 
compliant with NFIP criteria and will be 
suspended on the effective date shown 
in this final rule. However, some of 
these communities may adopt, and 
submit the required documentation of, 
legally enforceable revised floodplain 
management regulations after this rule is 
published but prior to the actual 
suspension date. These communities 
will not be suspended and will continue 
their eligibility for the sale of insurance. 
A notice withdrawing the suspension of 
the communities will be published in the 
Federal Register. In the interim, if you 
wish to determine whether or not a 
particular community was suspended on 
the suspension date, contact the 
appropriate FEMA Regional Office or 
the NFIP servicing contractor. 

The Administrator, Federal Insurance 
Administration, FEMA, finds that notice 
and public comment under 5 U.S.C. 
553(b) are impracticable and 
unnecessary because communities listed 
in this final rule have been adequately 
notified. Each community receives a 90- 
and 30-day notification addressed to the 
Chief Executive Officer that the 
community will be suspended unless the 


SUMMARY: Modified base (100-year) 
flood elevations are finalized for the 
communities listed below. 

These modified elevations are the 
basis for the floodplain management 
measures that the community is required 
to either adopt or show evidence of 
being already in effect in order to 
qualify or to remain qualified for 
participation in the National Flood 
Insurance Program. 

DATES: The date of issuance of the 
revised Flood Insurance Rate Map 
(FIRM) showing modified base flood 
elevations for the community. This date 
may be obtained by contacting the office 


required floodplain management 
measures are met prior to the effective 
suspension date. Since these 
notifications have been made, this final 
> tee tn aman ia 
ys. 
Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, Federal 
Insurance Administration, FEMA, 
hereby certifies that this rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As stated in 
Section 2 of the Flood Disaster 
Protection Act of 1973, the establishment 
of local floodplain management together 
with the availability of flood insurance 
decreases the economic impact of future 
flood losses on both the particular 
community and the nation as a whole. 
This rule in and of itself does not have a 
significant economic impact. Any 
economic impact results from the 
community’s decision not to adopt 
adequate floodplain ent 
measures, thus placing itself in 
noncompliance with the Federal 
standards required for community 
participation. 


List of Subjects in 44 CFR Part 64 
Flood insurance and Floodplains. 


PART 64—[AMENDED] 


1. The authority citation for part 64 
continues to read as follows: 
: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 8 of 1978, E.O. 12127. 
2. Section 64.6 is amended by adding 


in alphabetical sequence new entries to 
the table. 


$64.6 List of eligible communities. 


where the maps are available for 
— as indicated on the table 
ow. 


ADDRESSES: See table below. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William R. Locke, Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2754. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the final 
determinations of modified base flood 
elevations for each community listed. 
These modified elevations have been 





published in newspaper(s) of local 
circulation and an opportunity for the 
community or individuals to appeal the 
proposed determination to or through 
the community for a period of ninety (90) 
days has been provided. The proposed 
modified elevations were also published 
in the Federal Register. The 
Administrator has resolved any appeals 
resulting from these notifications. 

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1968 (title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR part 67. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies, 
for reasons set out in the proposed rule, 
that this rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
Also, this rule is not a major rule under 
terms of Executive Order 12291, so no 
regulatory analyses have been prepared. 
It does not involve any collection of 
information for purposes of the 
Paperwork Reduction Act. 


List of Subjects in 44 CFR Part 67 
Flood insurance, Floodplains. 


1. The authority citation for part 67 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 


The modified base flood elevations 
are finalized in the communities listed 
below. Elevations at selected locations 
in each community are shown. 
Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and FIRM 
available at the address cited for each 
community. 


Madison (city), Madison County (FEMA Docket 
No. 7008) 


Bradford Creek: 
Just downstream of Joe Wheeler Highway ............. 
About 1.3 miles upstream of Joe Wheeler High- 


Just downstream of Wall-Triana Highway............... 


Maps available for inspection at the City Hall, 
100 Huges Road, Madison, Alabama. 


Maps are available for review at Town Hail, 
Town of Eager, Arizona. 


Glendale (city), Maricopa County (FEMA 
Docket No. 7004) 


Agua Fria River: 


Prescott (city), Yavapai County (FEMA Docket 
No. 7004) 


Granite Creek: 
oar 6,800 feet above Watson Lake 


Just upstream of Sun Dog Ranch Road Bridge... 


Just downstream of U.S. Highway 89 

Maps ere available for review at the Engineer- 
ing Department, City Hall, 201 South Cortez 
Sweet, Prescott, Arizona. 


Youngtown (town), Maricopa County (FEMA 
Docket No. 7004) 
Agua Fria River: 
Approximately 1,700 feet pemeanne of Olive 
Road. 


At Peoria Avenue eteeensesptapaliciapeia alleiaiataia 


Approximately 1,505 feet downstream of Grand 
PE paiicsscateensinoserniailedeicinicccenssinecipibitiabelinciilt ie 


Agua Fria River West Split Flow: 
Approximately 0.9 mits downstream of Grand 
Te hilaieteisteonssguseptindnitinindnn ohaganineaneenidiia 


Approximately 0.5 mile downstream of Grand 


shat a calles ta ae Taig 
ment of Public Works, 12030 Clubhouse 
Square, Youngtown, Arizona. 


Bay (city), Craighead County (FEMA Docket 
No. 7008) 
Ditch No. 6: 


Canfluence with Hamesitring Creek 
At upstream side of Giles Road... 00. 


Maps available for inspection at the City Hail, 
113 W. Mountain Street, Fayetteville, Arkansas. 


Greenbrier (city), Faulker County (FEMA 
Docket Ne. 7008) 


Greenbrier Creek: 


Anpronimatoly 1,110 feet downstream of U.S. 


Maps avatabin for apaction at te Ciy Ha 
U.S. Highway 65, Greenbrier, Arkansas. 


Johneon (ais, Weshingion County (FEMA 
Docket No. 7004) 


Maps available for inspection at the City Hail, 
Johnson, Arkansas. 


Rogers (city), Benton County (FEMA Docket 
No. 6998) 


Osage/Turtle Creek: 
At the U.S. Route 71 (porposed).... 


Approximately 900 feet downstream of conflu- 
ence of Turtle Creek Tri 


Maps available for inspection at the City Hall, 
300 West Poplar, Rogers, Arkansas. 


Appraimatay 1.125 tot wpetwam of County 
shieteninaic neni admin 
201 North Spring Street, Springdale, Arkansas. 
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West Fork (city), Washington County (FEMA 
Docket No. 7004) 


West Fork White: 
Se ee 
Creek Road 


Approximately 2 miles upstream of State Route. 

WO le ee ed 

Maps availiable for inspection at the City Hall, 
262 West Main, West Fork, Arkansas. 


La Quinta (city), Riverside County (FEMA 
Decket No. 7008) 


Bear Creek: 


At the intersection of Callie Yucatan and Aven- 
OG I isi ittitintnstitectinnsiontibcnion ] 
On Eisenhower Drive 200 feet north “of “the 
re 
On Avenida Bermudas 200 feet north of the 
intersection of Avenida Bermudas and 52 
Avenue........ 
At the intersection of Calle Tampico and Wash- 
I I a sisiciaashcsnlceitprsectsrinnionthionannsgsiased 
At the intersection of Adams Street and 52 
RNID cctiinatistitemnerniin iboats od 
Maps are avaliable for review a he Cy Eng 
neering Department, 78105 Calle Estado, 
Quinta, California. 


San Diego (city), San Diego County (FEMA 
Docket No. 7012) 


Maps are available for review at the City Oper- 
ations Building, 1222 First Street, San Diego, 
California. 


Deita (city), Delta County (FEMA Docket No. 
7004) 


Gunnison River: 
At confluence of Uncompahgre River... * 
Approximately 2,400 feet upstream of “confiu- 


Maps are available for review at the City Hall, 
360 Main Street, Delta, Colorado. 


Delta County (unincorporated areas) (FEMA 
Cocket No. 7004) 


Gunnison River: 
Approximately 4,000 feet upstream of confiu- 


Maps ere availiable for review at the Delta 
County Planner's Office, 501 Paimer Street, 
Deita, Colorado. 


Manitou Springs (city), El Paso County (FEMA 
Docket No. 7008) 
Beckers Land Tributary: 
— 50 feet upstream of Via San 


— 370 feet a of Via Chula 
NI pestnceqectlstacicinlosdvhictibacseSeasaenctassticenty ied 


Maps are available for review at the Manitou 
Springs Planning Department, 606 Manitou 
Avenue, Manitou Springs, Colorado. 

DELAWARE 


Delaware City (city), New Castie County (FEMA 
Docket No. 7008) 

Delaware River: 

Along @NtiTe SHOTCHME..............a-ceveseeeqeeesneenesevees 

At intersection of Washington “and 


I iiviecsitinsegeearniesicindisnaniniccnceinbttheaaenteiaea4 


tiepe avaliable for inepection ot. the City Hall 
407 Clinton Street, Delaware City, Delaware. 


OWA 
Elgin (city), Fayette County (FEMA Docket No. 
7008) 


Turkey River: 


About 1,650 feet downstream of Center Street..... 


About 1.3 miles upsweam of Center Strest. 


About 1,600 feet upstream of County Road . 
Maps available for inspection at the City Attor- 
ney's Office, Elgin, iowa. 
MASSACHUSETTS 


Fitchburg (city), Worcester County (FEMA 
Docket No. 7008) 


North Nashua: 
ey 150 feet downstream of Bemis 


pepronimaily 40 fat down of Baa 


Street...... Cilla scat tonaiboepeaneiaane 


stapes evellable for inepection et the City Hall 
718 Main Street, Fitchburg, Massachusetts. 


MEBRASKA 
Village of Howells, Colfax County (FEMA 


Docket No. 7008) 
East Fork Maple Creek: 


About 500 feet downstream of State wee 


East Fork Creek—Landward of Levee: 
About 1,800 feet downstream of Main Street 
About 1,550 feet upstream of Third Street 
Maps avaliable for inspection at the Village Hall, 
Village Cierk’s Office, Howells, Nebraska. 


NEW JERSEY 


Moorestown (township), Burlington County 
(FEMA Docket No. 7008) 


Pompeston Creek: 
At downstream corporate limits 
Approximately 450 feet upstream of Maple 


Maps available for inspection at the i 
Development Office, Town Hall, 111 West 
Second Street, Moorestown, New Jersey. 


PENNSYLVANIA 


West Pikeland (township), Chester County 
(FEMA Docket No. 6996) 


Pickering Creek: 


Approximately .45 mile downstream of State 


Route 401 (Conestoga Road)... 
Approximately .41 mile upstream of State Ri 
401 (Conestoga Road) 


Route 401 (Conestoga Road). 
Downstram side of State Route 401 (Conestoga 


Approximately 1.2 miles downstream from. the 
downstream side of Villa Maria Road 
At the downstream side of Villa Maria Road 
Maps available for inspection at the City Hall, 
300 S. Texas Avenue, Bryan, Texas. 


Burleson (city), Johnson County (FEMA 
Docket No. 7012) 
Shannon Creek: 
Approximately 0.73 mile upstream of State 


Maps available for inspection at City Hall, Burte- 
son, Texas. 


Cleburne (city), Johnson County (FEMA 
Docket No. 7012) 
East Buffalo Creek: 
At confluence of Unnamed Stream 
Approximately 1,500 feet upstream of conflu- 


Maps available for inspection at the City Hall, 
Cleburne, Texas. 


College Station (city), Brazos County (FEMA 
Docket No. 7008) 
Wolf Pen Creek: 
Approximately 0.3 mile upstream of confluence 


Aa conftuence wih Wott Pen Crevk 
Approximately 50 feet upstream of Dominik 
Drive 


Wolf Pen Creek Tributary 8: 
At confluence with Wolf Pen Creek 
ee 0.2 mile upstream of State Route 


A" Pen Creek Tributary C: 
At confluence with Wolf Pen Creek 
Approximately 100 feet upstream of 


Approximately 1.7 miles upstream of Peach 

Approximately 3.5 miles upstream of confluence 

At confluence with Lick Creek... 

Approximately 0.9 mile upstream of confluence 
Stream AC-1: 

Approximately 1.0 mile upstream of confluence 


with Alum Creek... 
Approximately 1.8 mi upstream of confluence 


Maps avaliable for inspection at the City Hall, 
1101 Texas Avenue, College Station, Texas. 
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Double Oak (town), Denton County (FEMA 
Docket No. 7001) 


Timber Creek: 
en. rae eee ot Cuan 


Maps available for inspection at the Town Hall, 
1100 Cross Timbers Drive, Double Oak, Texas. 


Greenvitie (city), Hunt County (FEMA Docket 
No. 7008) 


Farber Creek: 
3.8 miles = of Interstate 
pongo ean of Interstate 
Route 30 oe v S. Route 67 


Maps available for inspection at the City Hall, 
Greenville, Texas. 


Irving (city), Dallas County (FEMA Docket No. 
7001) 


iim eam 
sas Weel Wing Mlouitara, brine, Texan 


Montgomery County (unincorporated 

(FEMA Docket No. 7001) 

Mill Creek: 
Approximately 500 feet upstream of FM 1488 
dae 700 feet upstream of County 


Maps available for inspection at the County 
Courthouse, Conroe, Texas. 


Greenbrier County (unincorporated areas) 
(FEMA Docket No. 7008) 


Greenbrier River: 
At corporate limits of Town of Alderson... 


Courthouse, 
Office, Lewisburg, West Virginia. 


Issued: March 28, 1991. 
C.M. “Bud” Schauerte, 


Administrator, Federal Insurance 
Administration. 


[FR Doc. 91-8975 Filed 4-16-91; 8:45 am] 
BILLING CODE 6718-03-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 90-598; RM-7506] 


Radio Broadcasting Services; 
Mountain Home, AR 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document substitutes 


Channel 288C2 for Channel 288A at 
Mountain Home, Arkansas, and 
modifies the license of Mountain Home 
Radio Station for Station KPFM(FM) as 
requested, to specify operation on the 
higher powered channel, thereby 
providing that community with an 
additional expanded coverage areas FM 
service. See 55 FR 51132, December 12, 
1990. Coordinates used for Channel 
288C2 at Mountain Home are 36-20-55 
and 92-24-01. With this action, the 
proceeding is terminated. 


EFFECTIVE DATE: May 28, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: This a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-598, 
adopted March 28, 1991, and released 
April 12, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractors, 
Downtown Copy Center (202) 452-1422, 
1714 21st Street, NW., Washington, DC 
20036. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section-73.202(b), the Table of FM 
Allotments under Arkansas, is amended 
by removing Channel 288A and adding 
Channel 288C2 at Mountain Home. 
Federal Communications Commission. 
Andrew J. Rhodes, 


Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 


[FR Doc. 91-9033 Filed 4-16-91; 8:45 am] 
BILLING CODE 6712-01-M 


15509 


47 CFR Part 73 
[MM Docket No. 90-372; RM-7300] 


Radio Broadcasting Services; 
Spokane, WA 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SuMMARY: The Commission, at the 
request of Pacific Metrocom Northwest, 
Inc., substitutes Channel 280C2 for 
Channel 280C3 at Spokane, Washington, 
and modifies its license for Station 
KVXO(FM)} to specify operation on the 
higher powered channel. See 55 FR 
39947, August 20, 1990. The substitution 
can be accomplished in compliance with 
the Commission’s minimum distance 
separation requirements with a site 
restriction of 11.7 kilometers (7.3 miles) 
southeast of Spokane to accommodate 
petitioner’s desired transmitter site, at 
coordinates North Latitude 47-35-42 and 
West Longitude 117-17-53. Concurrence 
by the Canadian government has been 
obtained, since Spokane is located 
within 320 kilometers (200 miles) of the 
U.S.-Canadian border. With this action, 
this proceeding is terminated. 


EFFECTIVE DATE: May 28, 1991. 


FOR FURTHER INFORMATION.-CONTACT: 
Sharon P. McDonald, Mass Media 
Bureau (202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 90-372, 
adopted March 28, 1991, and released 
April 12, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1714 21st Street, NW., Washington, DC 
20036. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73—[ AMENDED] 
1. The authority citation for part 73 


continues to read as follows: 
Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 
2. Section 73.202(b), the Table of FM 
Allotments under Washington, is 


amended by removing Channel 280C3 
and adding Channel 280C2 at Spokane. 
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Chief, 
talon Division, Mass Media Bureau. 
[FR Doc. 91-9034 Filed 4-16-91; 845.am] 


BILLING CODE 6712-01- 


47 CFR Part 73 
(MM Docket No. 90-384; RM-7286] 


Bethlehem in compliance with the 
Commission's minimum.distance 
separation requirements with.a site 
restriction of 14.3 kilometers (8.9.miles) 
northwest of Bethlehem, to 
accommodate petitioner's desired site, 
at coordinates North 40-09-32 and West 
Longitude 80-45-58. Since Bethlehem is 
located within 320 kilometers (200 miles) 
of the U.S.-Canadian border, 
concurrence of the-Canadian 
government has been obtained. With 
this action, this proceeding is 
terminated. 

eFFECTIVE DATE: May 28, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Sharon P..McDonald, Mass Media 
Bureau (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 90-384, 
adopted March 28, 1991, and released 
April 12, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, NW., 
Washington, DC. The complete text .of 
this decision may also be purchased 
from the Commission's copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1714 21st Street, NW., Washington, DC 
20036. 


List of Subjects ‘in 47:CFR Part 73 
Radio broadcasting. 
PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read.as follows: 


Autherity: 47 U.S.C. 154, 303. 


§ 73.202 {Amended] 

2. Section 73.202(b), the Table.cf FM 
Allotments under West Virginia, is 
amended by removing Channel 288A 
and adding Channel 288B1 at Bethlehem. 
Federal Communications Commission. 
Andrew J. Rhaedes, 

Acting Chief, Allocations Branch'Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc.:91-9036 Filed 4-16-81; 8:45 am] 
BILLING CODE 6712-01-04 


DEPARTMENT OF TRANSPORTATION 
Research and Special Programs 
Administration 


49.CFR Part 107 

[Docket HM-207; Notice No. 107-24) 
RIN 2137-ACO1 

Amendment to the Hazardous 
Materials Program Procedures 


AGENCY: Research and Special Programs 
Administration (RSPA), DOT. 


ACTION: Final rule; correction. 


summary: RSPA is correcting errors in 


the final rule, published February 28, 
1991 (56.FR 8616) that was issued.to 
conform its regulations to certain 
provisions of the Hazardous.Materials 
Transportation Uniform.Safety Act of 
1990 (HMTUSA). 

FOR FURTHER INFORMATION CONTACT: 
Mr. Edward .H. Bonekemper, Assistant 
Chief Counsel, or Ms. Mary Crouter, 
Senior Attorney, Hazardous Materials 
Safety Division, Office of the Chief 
Counsel, Research and Special Programs 
Administration, 400 Seventh St., SW., 
Washington, DC 20590-0001, telephone: 
{202) 366-4400. 

SUPPLEMENTARY INFORMATION: On 
February 28, 1991, RSPA issued a final 
rule to conform its regulations to certain 
amendments made by ‘the HMTUSA. 
RSPA amended its regulations to make 
nomenclature and editorial 
amendments, but inadvertently omitted 
amendments to several! sections of its 
regulations. This notice corrects those 
errors. 

The following corrections.are made in 
Docket HM-207, Amendments to the 
Hazardous Materials 
Procedures and Regulations, published 
inthe Federal Register on February 28, 
1991 (56 FR 8616). 


§§ 107.327, 107.335 [Corrected] 
1. On page 8821, third column, add to 
Instruction No..4 the following sections: 
(n) Section 107.327(a)(1); and 
(oc) Section 107.335. 


2.:On page 8623, third column, 
Instruction No. 19 is correctly revised to 


19. In § 107.215, paragraphs (b)(4) and 
(b)(5) are revised to read as follows: 


§ 107.215 Application. 
* * t * * 


oor 


(4) Contain an express 
acknowledgment by ‘the applicant that 
the State, political subdivision,.or Indian 
tribe requirement is preempted under 
the Act or the regulations issued under 
the Act, unless it has been so 
determined by a court of competent 
jurisdiction or in a determination issued 
under § 107.209; 

(5) Specify each requirement of the 
Act or the regulations issued under the 
Act that preempts the State, political 
subdivision, or Indian tribe requirement; 

Issued in Washington, DC:on April 10, 1991, 
under authority delegated in 49 CFR 1.53. 
Travis |P..Dungan, 

Administrator. 
[FR Doc. 91-8947 Filed 4-16-91; 8:45:am] 
BILLING CODE 4910-00-m 


National Highway Traffic Safety 
Administration 


49 CFR Part 871 
[Docket No. 89-22; Notice 03) 
RIN 2127-AD13 


Federal Motor Vehicle Safety 
Standards; Roof Crush Resistance 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department.of Transportation (DOT). 
ACTION: Final rule. 


summary: This notice amends Federal 
Motor Vehicle Safety Standard No..216, 
Roof Crush Resistance, to extend its 
requirements to light trucks witha gross 
vehicle weight rating (GVWR) of 6,000 
pounds or less. The standard currently 
applies to passenger cars only. The 
extension is, in part, a response to the 
increasing sales of light trucks and the 
increasing use of those vehicles to 
transport people instead of or'in 
addition to property. 

NHTSA proposed to extend Standard 
No. 216 to light trucks with a GVWR of 
10,000 pounds or less. However, 
comments on the pro raised issues 
concerning the feasibility of extending 
the standard to light trucks with a 
GVWR between 6,000 and 10,000 
pounds. NHTSA will investigate those 
issues further and may possibly conduct 
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future rulemaking concerning such light 
trucks. This final rule and other similar 
rulemakings are part of NHTSA's effort 
to ensure that occupants of light trucks 
are adequately protected. 

DATES: The amendments made by this 
final rule to the Code of Federal 
Regulations are effective September 1, 
1993. Petitions for reconsideration of this 
final rule must be filed by May 17, 1991. 
ADDRESSES: Petitions for 
reconsideration of this final rule should 
refer to the docket and notice number of 
this notice and be submitted to 
Administrator, room 5220, National 
Highway Traffic Safety Administration, 
400 Seventh Street SW., Washington, 
DC 20590. It is requested that 10 copies 
be submitted. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Gary Woodford, Office of 
Rulemaking, National Highway Traffic 
Safety Administration, 400 Seventh 
Street SW., Washington, DC 20590 (202) 
366-4804. 


SUPPLEMENTARY INFORMATION: 


I. Background 


Standard No. 216 is intended to 
reduce deaths and injuries due to the 
crushing of the roof into the passenger 
compartment in rollover crashes. The 
standard currently establishes strength 
requirements for the forward portion of 
the roof (i.e., the area most likely to 
sustain severe damage in a rollover 
crash) of passenger cars, to increase the 
resistance of the roof to crush and 
intrusion. 

In the test specified by Standard No. 
216, the roof of a stationary vehicle is 
subjected to a force of 1% times the 
unloaded weight of the vehicle or 5,000 
pounds, whichever is less. This force is 
gradually applied by a rigid test device 
in a static test. To pass the test, the roof 
structure must be strong enough so that 
the device does not depress more than 
five inches during the test. Standard No. 
216 currently applies to passenger cars, 
but not to light trucks, for the reasons 
stated in NHTSA’s April 1988 light truck 
report to Congress entitled, “Safety 
Programs for Light Trucks and 
Multipurpose Passenger Vehicles”: 


In the early years of NHTSA's existence, 
the regulatory and research approach was 
based on a clear distinction between the 
design and intended purpose of passenger 
cars and light trucks. Unlike passenger cars, 
light trucks were designed and used primarily 
as cargo-carrying vehicles rather than as 
people-carrying vehicles. In addition, because 
light trucks were structurally different than 
passenger cars, the agency anticipated that 
occupants of light trucks would not be as 
vulnerable to injuries as passenger car 
occupants. Also, car occupants suffered far 
more deaths and injuries than did occupants 


of light trucks. Thus, the initial standards 
concentrated on requirements for passenger 
cars so that the agency could reduce deaths 
and injuries in those vehicles. 


There have been substantial changes 
in the number and use of light trucks. In 
1988, light trucks captured 
approximately 29 percent of the total 
retail sales for cars and light trucks. 
Statistics from the Federal Highway 
Administration show that light truck 
registrations in 1988 had increased 25 
percent since 1982. Travel by 2-axle, 4- 
tire trucks, which closely correspond to 
the class of vehicles in this rulemaking, 
has increased by over 250 percent 
compared to 1970. From 1977 to 1985, the 
percentage of light trucks in the compact 
category increased from 10.2 percent to 
52.6 percent. 

The Census Bureau's “Truck 
Inventory and Use Survey” shows that 
the percentage of pickup truck use for 
personal transportation purposes 
increased from 51 percent in 1967 to 66 
percent in 1982 and that the percentage 
of use for agricultural purposes 
decreased from 26 percent to 12 percent 
in the same time period. NHTSA has 
noted that the greater use of light trucks 
as passenger carrying vehicles is leading 
to increases in the number of light trucks 
and vans on the road, the number of 
persons transported in such vehicles, 
and consequently, the number of 
persons exposed to crashes in those 
vehicles. 

On November 2, 1989, NHTSA 
proposed to extend the requirements of 
Standard No. 216 to light trucks with a 
gross vehicle weight rating (GVWR) of 
10,000 pounds or less. (As used in this 
document, the term “light trucks” 
includes trucks, buses, vans and other 
multipurpose passenger vehicles 
(MPV’s) with a gross vehicle weight 
rating (GVWR) of either 10,000 pounds 
or less or 6,000 pounds or less, 
depending upon the context). The 
proposal was part of NHTSA's efforts to 
ensure that occupants of light trucks are 
adequately protected, particularly in 
rollovers. Under the proposal, light 
trucks would have been required to 
withstand a force of 1% times their 
unloaded weight. Unlike the force 
applied to passenger cars, the force 
applied to light trucks would not have 
been limited by a 5,000 pound maximum. 
The proposal did not include school 
buses since they must already comply 
with roof crush protection requirements 
in Standard No. 220, Schoo! Bus 
Rollover Protection. The effective date 
for this amendment to Standard No. 216 
would have been September 1, 1991. 


Il. Brief Summary of Comments on 
Proposal 


The public comments on the proposed 
rule are briefly summarized below. 
NHTSA more fully summarizes and 
responds to those comments later in this 
notice and in the Final Regulatory 
Evaluation. Some of the comments 
supported the proposed amendment or 
stated that the commenter had no 
objection to the proposal, while others 
opposed certain aspects of the proposal. 

The majority of commenters suggested 
that the standard not be extended to all 
light trucks with a GVWR of 10,000 
pounds or less. Some commenters 
opposed the extension of the standard 
to vehicles such as vans, van 
conversions, and motor homes. Other 
commenters opposed the extension to 
vehicles over a certain GVWR (e.g., 
8,500 pounds, 6,000 pounds, or 5,500 
pounds). One commenter opposed 
extension of the standard to commercial 
and vocational trucks produced in two 
or more stages and designed to carry 
cargo or work-related equipment. This 
commenter and others discussed 
certification problems that they believed 
would be experienced by final-stage 
manufacturers as a result of extending 
the standard. 

A number of commenters urged that 
the roof crush test force for light trucks 
be subject to the same 5,000 pound limit 
that currently applies to the test for 
passenger cars. Some commenters 
suggested that NHTSA adopt a test 
force of the lesser of 5,000 pounds or the 
GVWR of the light truck. 

Some commenters suggested that 
NHTSA adopt the roof crush test of 
Standard No. 220, School Bus Rollover 
Protection, for certain light trucks or 
otherwise modify the proposed roof 
crush procedure to take into account 
special characteristics and features of 
motor homes, vans, and van 
conversions. 


I. Summary of the Final Rule 


After considering the comments and 
other available information, the NHTSA 
has decided to adopt its proposal to 
extend Standard No. 216 to light trucks, 
but to do so in a way that differs in two 
significant respects from that proposal. 
The GVWR limitation on the affected 
vehicles is 6,000 pounds instead of the 
proposed 10,000 pound cut-off. In 
addition, this amendment to the 
standard is effective September 1, 1993, 
rather than the proposed date of 
September 1, 1991. The final rule 
establishes the same test procedure as 
proposed. Below, NHTSA discusses in 
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greater detail the contents of the final 
rule and the reasons for its adoption. 


IV. Safety Need 


NHTSA stated in the proposal that 
there has been.a:convergence between 
dight trucks and passenger cars, both in 
their structure {with many trucks in the 
compact size range) and in their use 
(with many trucks used for — 
transportation anther than 


the degree to which occupant 
t trucks can be improved 

through the extension of existing 

passenager car standards to those 
vehicles. In condu this evaluation, 
NHTSA was mindful that it is required 
by the National Traffic and Motor 
Vehicle Safety Act to ensure that each 
standard is:appropriate for the vehicle 
type to which it applies. 

In the case of Standard No. 216, the 
agency observed a significantly aes 
incidence of rollover crashes pe 
nt Fa vehicle for light eucks than 

for passenger cars. NHTSA stated in the 
proposal that rollover protection 
requirements are ally important 
for light trucks in view of traffic crash 
data which show that the light truck 
fatality rate (per registered vehicle) in 
rollovers is.approximately twice that for 
passenger cars. 

General Motors Corporation (GM), 
while not opposing an extension of 
Standard No. 216 to light trucks with a 
GVWR of 8,500 pounds .or less, 
disagreed with NHTSA's analysis of the 
safety need for the proposal. GM 
believes that studies have demonstrated 
the lack of a causal relationship 
between roof crush and occupant injury 
in rollover accidents. According to GM, 
occupant injury causation in rollovers 
results primarily from ejection or 
occupant impact with the vehicle 
interior. According to GM, the most 
effective method to.mitigate injury in 
rollovers is for occupants to-use 
occupant restraints properly. 

NHTSA agrees that a principal cause 
of the high fatality rate in light truck 
rollover is occupant ejection. 
Over two-thirds of the light truck 
occupants killed in rollover accidents 
areejected from the vehicle. NHTSA 
believes that the number of fatalities in 
rollovers can be reduced by reducing the 
number of occupants ejected in such 
crashes through increasing the:use of 
safety belts. However,-efforts to 
increase.occupant safety through the 
increased.use of safety belts.can only be 
beneficial if those benefits are not 


Standard No. 216 to set requirements for 
light trucks.to prevent co -of the 
passenger compartment 

complement regulatory and other 
actions directed toward reducing 
ejections in rollovers. 

The Insurance Institute for Highway 
Safety (IMHS) agreed with NHTSA 
concerning the safety need for extending 
the requirements of Standard No. 216 to 
light trucks. According to IIHS, light 
trucks are disp: ly involved 
in fatal rollover accidents. IHS stated 
that, in 1988, the death rate in single 
vehicle for small pickups (weight less 
than 3,500 pounds) was twice the overall 
average for vehicles (1.9 compared to 
0.9). According to IIHS, rollover was 
involved in 39 percent.of these crashes. 
IIHS .stated that for small utility vehicles 
(wheelbase less than 100 inches), the 
death rate was again twice the overall 
average (2.1 compared to 0.9).and 
rollover crashes were involved in 65 
percent of the deaths. According ‘to IIHS, 
the safety need for the extension of the 
standard is further demonstrated by 
NHTSA’s analysis showing crush 
intrusion is greater for light trucks than 
for passenger cars. 

Other commenters questioned the 
need to-extend ‘the standard to certain 
types or sizes of light trucks. NHTSA 
a to those comments in part V 

elow. 


V. Vehicle Population 


NHTSA proposed that Standard No. 
216 be extended to light trucks having a 
GVWR ..of 10,000 pounds or less. The 
NPRM specifically requested comment 
on the effects of limiting the extension to 
light trucks with a GVWR of 8,500 
pounds or less and the impact of these 
different GVWR cut-offs on final-stage 
manufacturers and alterers. 

Volvo Cars of North America (Volvo) 
explicitly supported the extension of the 
standard to light trucks up to 10,000 
pounds GVWR. In addition, Nissan 
Research and Development, Inc. 
(Nissan), Volkswagen of America, Inc. 
(Volkswagen), and the Insurance 
Institute for Highway Safety (MHS) 
implicitly supported such an extension 
since they supported the proposed rule 
without reservation. 


extending 

Some suggested extending: it only to 
light trucks with a certain GVWR (i.e., 
8,500 pounds, 6,000 pounds, or 5/500 
pounds), while others suggested 
extending it only to certain types of light 
trucks..GM.and.Ford Moter Company - 
(Ford) supported-extension of the 


standard only to light trucks with a 
GVWR of 8,500 pounds or less. The 
Recreation Vehicle Industry Association 
Se eee 


NHTSA to exclude those that have a 
(GVWR of more than 6,000 pounds. A 
number of individual companies made 
similar comments and one, ‘Kentron, 
Inc., suggested a cut-off of 5,500 pounds 
GVWR. The National Truck Equipment 
Association (NTEA) supported the 
extension.of Standard No. 216 to light 
trucks used.as passenger vehicles, but 
opposed .extension to commercial and 
vocational light trucks produced in two 
or more stages and designed to:carry 
cargo or work-related equipment. NTEA 
stated that if NHTSA does not exclude 
such light trucks from the standard, 
extending the standard only to light 
trucks with a GVWR of 8,500 pounds or 
less would provide significant relief, 
compared to the proposal. 

NHTSA has decided to extend the 
requirements of Standard No.:216 to 
light trucks with a GVWR of 6,000 
pounds or less in this rulemaking. 
NHTSA needs. additional time to assess 
the feasibility of applying the standard 
to light trucks with higher GVWR's. 
NHTSA may address these light trucks 
in possible future rulemaking. 

NHTSA is covering all types of light 
trucks in the final rule, with the 
exception of school buses, which are 
already covered by Standard No. 220. 
Thus, NHTSA did not follow the 

tions of some commenters to 
exclude certain types.of light trucks 
from the rule. NHTSA believes that the 
concerns raised by these commenters 
about the practicality of the 

requirements will be adequately 

odtaneanl by extending the standard 
only to cover light trucks with a GVWR 
of 6,000 pounds or less in this 
rulemaking. The types.of vehicles that 
commenters thought should be excluded 
from the standard generally havea 
GVWR greater than 6,000 pounds and 
are thus excluded by this limit. 

As mentioned above, NTEA suggested 
excluding certain vehicles produced in 
two or more stages from Standard No. 
216. NTEA claimed that NHTSA “has 


. Not.established * * * that the rollover 


accident fatality or injury rate for 

or vocational trucks 
produced in'two or more stages 
warrants the imposition of expensive 
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premise that the agency must quantify 
the magnitude of the safety problem and 
the safety benefits gained through 
adoption or extension of a safety 
standard for every conceivable subclass 
of a particular type of vehicle. NTEA 
apparently believes that NHTSA must 
demonstrate through analysis of crash 
data that there is a safety need to 
protect occupants of every conceivable 
subclass of light truck (e.g., tow trucks, 
ambulances, bread delivery vehicles, 
public utility vehicles, snow plows, 
dump trucks, etc.}. Crash data broken 
down by such discrete subclasses of 
light trucks are not available. Even if 
such detailed data were available, the 
data cells would likely be too small to 
draw statistically valid conclusions. 
However, the National Traffic and 
Motor Vehicle Safety Act does not 
require this degree of specificity. Section 
103(f)(3) of the Safety Act requires that a 
safety standard be “appropriate for the 
particular type of motor vehicle * * * 
for which it is prescribed.” In 49 CFR 
571.3, NHTSA has defined the types of 
motor vehicles and, for this rulemaking, 
the relevant vehicle types include 
trucks, multi-purpose passenger vehicles 
(MPV’s), and buses with a GVWR of 
6,000 pounds or less. NTEA’s assertion 
that vehicles manufactured in more than 
one stage constitute a separate type of 
vehicle is not substantiated and runs 
counter to the Safety Act's legislative 
history. The Senate Report states that 
differences in safety standards “would 
be based on the type of vehicle rather 
than its place of origin or any special 
circumstances of its manufacture.” S. 
Rep. No. 1301 (88th Cong., 2d Sess.} at 6. 
In its comments, NTEA did not 
explain how its members’ vehicles either 
. Offer improved roof crush protection or 
why the occupants of such vehicles do 
not require such protection. NTEA 
provided no data or even anecdotal 
information to support its position that 
the extension of Standard No. 216 to 
vehicles manufactured by its members is 
not necessary. Since these vehicles are 
driven on the same roads and at the 
same times as other light trucks, they 
are subject to the same safety risks as 
other light trucks, absent some special 
vehicle characteristic that would reduce 
such risks. Indeed, the risk to occupants 
of many vehicles produced by NTEA 
members may even exceed that to 
occupants of other light trucks. For 
example, occupants of vehicles used for 
emergency or rescue purposes (e.g., 
eudahaisesuah en tiemaaietas 
greater risk than occupants of other light 


_ trucks, 


NTEA argues that because vehicles 
manufactured by its members are not 


intended to transport passengers and 
because they “are driven by 
professionals who are more likely to be 
aware of the benefits derived by safety 
belt use,” there is less safety need to 
apply Standard No. 216 to such vehicles. 
First, NTEA submitted no information 
showing that drivers of light trucks 
manufactured by its members are more 
likely to use safety belts. In fact, overall 
safety belt use is lower for light truck 
drivers than for passenger car drivers. 
Second, as discussed above, efforts to 
increase occupant safety through 
increased use of safety belts can only be 
beneficial if those benefits are not 
negated by collapse of the passenger 
compartment in a rollover crash. Thus, 
the extension of Standard No. 216 to the 
light trucks manufactured by NTEA’s 
members will complement efforts to 
reduce ejections by increased use of 
safety belts. Third, many light trucks 
manufactured by NTEA's members 
typically have passengers. Examples of 
such vehicles include ambulances 
(where an injured or ill person and a 
medical technician are typical 

passengers), tow trucks (where the 
disabled vehicle's driver is a typical 
passenger), and utility vehicles (which 
often have a two-person crew). Fourth, 
even if a light truck does not typically 
have pa . NHTSA is still 
concerned about the risk to the driver. 
Indeed, 70 percent of all fatalities in 
light truck crashes are drivers. Finally, 
NTEA does not show that light trucks 
manufactured by its members are 
somehow safer because their drivers are 
“professionals.” NTEA submitted no 
information about any special training 
or licensing requirements for operators 
of such light trucks and NHTSA is not 
aware of any such requirements. 

Further, there is a legal issue 
concerning whether NHTSA is able to 
exclude vehicles produced in two or 
more stages from standard No. 216. The 
court stated in Chrysler Corp. v. Dept. of 
Transportation that any differences 
between standards for different classes 
of vehicles are to “be based on type of 
vehicle rather than its place of origin or 
any special circumstances of its 
manufacturer.” 472 F.2d 659, 679 (6th Cir. 
1972). Thus, under this decision, NHTSA 
may not exclude vehicles from Standard 
No. 216 simply because they are 
manufactured in two or more stages. 
NHTSA that a recent 
decision in Nationa/ Truck Equipment 
Association v. NHTSA, —— F.2d —— 
(6th Cir. 1990}, seems to indicate that 
NHTSA does have authority to exclude 
commercial vehicles manufactured in 
two or more stages from coverage under 
a safety standard. However, even if 


authority can be found in the statute for 
such an approach, NHTSA does not 
believe that the approach would be 
appropriate here. NHTSA believes that 
the occupants of light trucks 
manufactured in two or more stages 
should be provided the same protection 
against roof crush as occupants of other 
light trucks. In Unit VII below, NHTSA 
discusses ways that final-stage 
manufacturers and alterers may comply 
with Standard No. 216. 

NHTSA also received a comment from 
Chrylser stating that it considers the 
Jeep Wrangler, which is designed as an 
open-body vehicle, to be a convertible, 
and thus excluded from Standard No. 
216. More recently, Chryiser submitted a 
request for a rule interpretation on the 
same issue. Convertibles are excluded 
from Standard No. 216. NHTSA has 
defined “open-body type vehicle” to 
mean “a vehicle having no occupant 
compartment top or an occupant 
compartment top that can be installed or 
removed by the user at his 
convenience.” 49 CFR 571.3. In many 
previous interpretations and preambles, 
NHTSA has defined convertible as “a 
vehicle whose A-pillar or windshield 
peripheral support is not joined at the 
top with the B-pillar or another rear roof 
support rearward of the B-pillar by a 
fixed rigid structural member.” As the 
terms are defined by NHTSA, “open- 
body type vehicles” are a subset of the 
class of vehicles considered 
“convertibles.” Thus, if the Jeep 
Wrangler is an “open-body type 
vehicle,” as stated by Chrysler, that 
vehicle would also be considered a 
“convertible” for purposes of the safety 
standards. 


VIL. Test Procedure 


The final rule establishes the same 
test procedure as The final 
rule requires that the roof of a light truck 
covered by the standard be able to 
sustain a displacement of no more than 
five inches when a force of 1% times the 
vehicle’s unloaded weight is applied to 
either side of the forward edge of the 
vehicle's roof. The test is the same as 
the one currently required for passenger 
cars, with one exception. For light trucks 
under this rule, there is no 5,000 pound 
ceiling for the roof crush test force as 
there is for passenger cars. 


A. Roof Crush Test Force 


NHTSA received a number of 
comments concerning the proposed roof 
crush test force. Nissan commented that 
it did not oppose elimination of the 5,000 
pound test force limit. GM, Chrysler, 
Ford, RVIA, NTEA, Sherrod Vans, Inc. 
(Sherrod), and Kentron opposed 
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elimination of the 5,000 pound test force 
limit. Chrysler asserted that the 
elimination of the 5,000 pound limit 
would make the test more stringent for 
light trucks than for passenger cars and 
that NHTSA did not justify the need for 
this. Ford and NTEA thought that the 
elimination of the 5,000 pound test force 
limit would burden final-stage 
manufacturers. GM suggested that 
requiring a test force equal to the 
GVWR of the light truck, with a 5,000 
pound limit, would simplify validation 
testing. RVIA, Sherrod, and Kentron 
also supported requiring a test force 
equal to the GVWR of the vehicle, with 
a 5,000 pound limit. 

After considering the comments, 
NHTSA has decided to adopt the 
proposed roof crush test force 
requirements. The requirements are the 
same as for passenger cars, except that 
the 5,000 pound roof crush force ceiling 
is not adopted for light trucks. NHTSA 
believes that to adopt a standard for 
light trucks that is equivalent to that for 
passenger cars, it cannot adopt the 5,000 
pound ceiling currently allowed for 
passenger cars. Only a small portion of 
passenger cars currently weigh enough 
to take advantage of the 5,000 pound 
ceiling. =~ are generally heavier cars 
with low rollover rates. Because trucks 
are generally much heavier as a group, a 
large portion of the light truck 
population, which does have a high 
rollover rate, would have been able to 
comply using the 5,000 pound ceiling 
that applies for passenger cars. Since 
nearly all passenger cars must comply 
with Standard No. 216 at a force 1% 
times their unloaded weight, allowing 
light trucks to utilize the 5,000 pound 
ceiling would establish a weaker 
standard for light trucks than for 
passenger cars. 

NHTSA did not adopt the GM 
suggestion to have the test force equal 
the GVWR of the light truck because 
that was outside the scope of th 
proposal. However, NHTSA will 
consider whether it is appropriate to 
propose such a change and may address 
this as part of the possible future 
rulemaking discussed above. & 


B. Other Aspects of the Test Procedure 


In addition to comments on the roof 
crush force, NHTSA also received a 
number of comments on other aspects of 
the roof crush test procedure. RVIA 
suggested that NHTSA modify the roof 
crush test procedures to take into 
account special characteristics and 
features of motor homes, vans, and van 
conversions. Other commenter made 
similar suggestions. Ford questioned the 
need for a five-inch roof crush limitation 
for vehicles with full standing headroom 


and suggested that NHTSA consider 
relating the maximum roof crush 
requirement to the occupant space 
available. Other commenters made 
similar suggestions. Grumman Olsen 
(Grumman) suggested that the test 
procedure in Standard No. 220, School 
Bus Rollover Protection, would be more 
appropriate for walk-in vans and cargo 
vans. Mark III Industries (Mark III) _ 
suggested that the test procedures of 
Standard No. 220 would be more 
appropriate for van conversions. Mark 
Ill asserted that the Standard No. 216 
procedure tests the integrity of the 
original equipment manufacturer's 
chassis, rather than the structural 
integrity of the raised roof installed by 
the van converter. Mark III further 
asserted that the Standard No. 220 
procedure tests the integrity of the 
raised roof as well as the structural 
integrity of the chassis. Ford suggested 
that the test procedure specified in the 
current Standard No. 216 could place the 
test platen at the corner of the cargo box 
in some vehicles and over the rear 
raised roof section in some other 
vehicles. Other commenters stated that 
it may be difficult to follow the current 
test procedure on some vehicle roofs 
that have been altered. Ford suggested 
an amendment to the standard to 
specify the positioning of the test platen 
differently. 

NHTSA believes that ail of the above 
issues raised by commenters, 
concerning alternative test procedures 
and requirements, merit further 
consideration by the agency. However, 
based on other information submitted by 
commenters, the agency believes that 
these issues are significant primarily for 
light trucks with a GVWR of over 6,000 
pounds. Therefore, NHTSA is not 
adopting any changes in the test 
procedure as part of this rulemaking. 
However, NHTSA will analyze these 
issues further and may decide to 
propose amendments to the test 
procedure as part of the possible future 
rulemaking discussed above. 

Ford also suggested that NHTSA 
clarify the meaning of section $6.1 of 
Standard No. 216 as it will apply to light 
trucks. Section $6.1 currently states: 
“Place the sills or the chassis frame of 
the vehicle on a rigid horizontal surface 

Ford believes that at least some light 
trucks should be tested while supported 
at the sills, rather than the chassis 
frame. Many light trucks have a narrow 
frame. Ford found that when some light 
truck models covered by this final rule 
were tested with the chassis frame 
mounted, there was an elastic 


deformation of the rubber body mounts — 
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of the vehicle. When the same light 
trucks were tested with the sills 
mounted, there was no such 
deformation. Ford believes that testing 
these light trucks with the sills mounted 
is in keeping with the intent of Standard 
No. 216 (i.e., to measure roof crush 
resistance). However, testing these light 
trucks with the chassis frame mounted 
may not provide a good indication of 
roof crush strength since the test 
procedure would also cause deformation 
of the rubber body mounts. 

NHTSA agrees with Ford that, in at 
least some cases, it is best to test light 
trucks with the sills, rather than the 
chassis frame, mounted on the rigid 
horizontal surface. This approach may 
best test the roof crush strength of a 
light truck. NHTSA intends to conduct 
its compliance testing of light trucks 
with the sills mounted. 


Vil. Leadtime 


NHTSA proposed that Standard No. 
216 be extended to light trucks effective 
September 1, 1991. NHTSA tentatively 
concluded in the proposal that the 
widespread voluntary compliance with 
the requirements of Standard No. 216 by 
manufacturers of light trucks 
demonstrated the availability of the 
engineering and manufa 
resources needed to implement the rule 
by the proposed effective date. 

NHTSA received a number of 
comments concerning leadtime. IHS 
considered the proposed leadtime to be 
adequate. Chrysler stated that it could 
comply with a rule extending the current 
requirements for passenger cars in 
Standard No. 216 to light trucks by 
September 1, 1991, if the final rule was 
promulgated by July 1, 1990. However, 
Chrysler stated that it would have to 
redesign and retool the A-pillar, roof 
rail, and other related body components 
on most of its light trucks to comply with 
the proposed requirements. Chrysler 
further stated that it would need at least 
two years following publication of the 
final rule to comply with the proposed 
requirements. Ford commented that all 
of its light trucks with a GVWR of 8,500 
pounds or less would meet the proposed 
requirements. However, some of Ford's 
light trucks with a GVWR over 8,500 
pounds would not meet the proposed 
requirements. NTEA commented that if 
the 8,500 pound GVWR threshold were 
adopted and multi-stage work-related 
vehicles were included, multi-stage 
manufacturers would need at least six 
months additional leadtime than that 
provided to manufacturers of incomplete 
vehicles. NTEA stated that final and 
intermediate stage manufacturers can 
begin their design efforts for compliance 
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it were adopted. 

After the close of the comment period, 
GM submitted information indicating 
that three of its current light truck model 
lines may not be in compliance with the 
proposed requirements of Standard No. 
216. According to GM, these three model 
lines did not demonstrate, in their 
limited testing, the required margin of 
compliance necessary to account for test 
variability and product variability. GM 
considers such a performance 
essential to ensure that each vehi 
would be found in compliance if tested. 
GM states that the design modifications, 
which may be required to assure 
reasonable compli margins, would 
require a tooling leadtime of 45 weeks 
and cost $750,000. According to GM, the 
added costs per vehicle would be an 
additional $9.00. GM suggested an 
effective date of January 1, 1993 to 
permit it to replace these vehicles with 
new model lines, rather than modify the 
current vehicles. According to GM, the 
successor vehicles will not be available 
to dealers until the end of the 1992 
calendar year. 

While NHTSA believes that the 
proposed leadtime may be appropriate 
for some of the light trucks that are 
covered by this final rule, a number of 
commenters pointed out problems 
complying with the proposed 
requirements by September 1, 1991. A 
number of light trucks with a GVWR of 
6,000 pounds or less do not currently 
meet the requirements that are being 
adopted in this final rule. The 
manufacturers of such vehicles must 
redesign the vehicles and carry out the 
necessary retooling. In addition, there 
are a number of final-stage 


th 
standard. (NTEA stated that virtually all 
of the over 2,000 distributors and 


determine compliance for a variety of 


believes that it is appropriate to 
establish an effective date of September 
1, 1993 for this amendment. Therefore, 
for the good cause shown, NHTSA finds 
that it is in the public interest to have an 
effective date later than one year after 
promulgation of the rule. 


VIL. 
Compliance by Multi-Stage 


In the proposal, NHTSA addressed 
the issue of light trucks that are 
manufactured in more than one stage or 
altered after they are certified by the 
original manufacturer. There are a 
number of final-stage manufacturers, 
many of which are small businesses, 
involved in installing truck bodies and/ 
or work-related equipment on chassis. 
There are also a number of alterers 
involved in modifying the structure of 
new Vehicles. Based on information 
from commenters, the majority of such 
vehicles have a GVWR greater than 
6,000 pounds. Under NHTSA’s 
regulations, a final-stage manufacturer 
must certify that the completed vehicle 
conforms to all applicable safety 
standards and alterers must certify that 
the altered vehicle continues to comply 
with all applicable safety standards. 

In the NHTSA tentatively 
conchided that the task these final-stage 
manufacturers and alterers ae face 
in —— compliance wi 
proposed ts of Standard No. 
216 would not differ from 


significen 
the tasks they already face in certifying 
compliance with other standards. In 
comments on the proposal, NTEA stated 
that NHTSA underestimated the number 
of light trucks that manufacturers would 


have to recertify for with 
Standard No. 216. NTEA stated that 


less, instead of sath pounds or less, 
would final-stage 
significant relief. NTEA further stated 
that there currently are no vehicles with 
a GVWR of 6,000 pounds or less that are 
assembled from incomplete chassis 
cabs. RVIA commented that it thought 
th requirements 


with a GVWR of 6,000 pounds or lex 
would substantially reduce the 


final-stage manufacturers 

are covered by this final rule, NHTSA 
below outlines ways that final-stage 
manufacturers and alterers may certify 


the vehicles they have completed. 
However, testing is not necessarily 
required for vehicle certification and 
each manufacturer is not required to 
conduct testing individually. Instead, the 
National Traffic and Motor Vehicle 
Safety Act permits manufacturers, 
including final-stage manufacturers and 
alterers, to use other means to certify 
their vehicles, provided that due care is 
exercised in making the determination 
of compliance with the Pederal Motor 
Vehicle Safety Standards. (Throughout 
the rest of this Unit, the term “final- 
stage manufacturer” is used to refer to 
both final-etage manufacturers and 
alterers.) 

First, the final-stage manufacturer 
could stay within the limits set by the 
incomplete vehicle manufacturer. 
NHTSA's certification regulations 
require that the manufacturers of truck 


leting the 

vehicle 90 as not to affect the vehicle’s 
compliance with the safety standards. 
Incomplete vehicle manufacturers which 
produce chassis-cabs must certify that 
their vehicles comply with applicable 
safety standards. Incomplete vehicle 
manufacturers which produce other 
vehicles that are not chassis-cabs, e.g., 
cutaway chassis or stripped chassis, are 
not required under NHTSA regulations 
to certify that their incomplete vehicles 
comply with safety standards. However, 

such manufacturers must provide 
subsequent stage manufacturers with an 

“incomplete vehicle document” that 


vehicle manufacturer 

that fact on the certification label. Under 
those circumstances, its certification of 
the vehicle’s compliance with the safety 
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standards is based on staying within the 
limits set by the incomplete vehicle 
manufacturer. Thus, if the final-stage 
manufacturer observes all of the limits 
specified by the incomplete vehicle 
manufacturer, the final-stage 
manufacturer does not have to conduct 
any testing or anlaysis to support its 
certification that the vehicle complies 
with the safety standards. 

NTEA indicated that there are no 
commercial light trucks with a GVWR of 
6,000 pounds or less that are assembled 
from an incomplete chassis. Therefore, 
by limiting the coverage of Standard No. 
216 to light trucks with a GVWR of 6,000 
pounds or less, NHTSA is excluding 
vehicles from which certification by 
final-stage manufacturers is 
automatically required. Whether there 
must be recertification by the final-stage 
manufacuturer will depend on the extent 
of the modifications made by the final- 
stage manufacturer and the 


believes that final-stage 

will often be able to pass through the 
certification for vehicles assembled from 
pickup box removal programs and from 
completed chassis cabs. NHTSA 
recognizes that recertification may be 
necessary if final-stage manufacturers 
add weight which exceeds manufacturer 
certification limits or make direct roof 
modifications. 

Second, if the final-stage 
manufacturer cannot stay within the 
incomplete vehicle manufacturer's limits 
in using a given chassis to produce a 
particular sort of completed vehicle, the 
final-stage manufacturer may choose to 
use another chassis with greater limits 
to produce the same sort of vehicle. This 
option is most relevant when the final- 
stage manufacturer adds weight to the 
vehicle. By switching to a different 
chassis and staying within the 
incomplete vehicle manufacturer's limits 
for that chassis, the final-stage 
manufacturer may avoid the possible 
necessity of conducting additional 
testing or engineering analysis to 
support its certification that the 
completed vehicle conformed to all 
safety standards. It could be argued that 
a final-stage manufacturer may not 
always be able to use this option since 
the chassis is sometimes supplied by a 
customer. If an incomplete vehicle 
design supplied by a customer is such 
that the vehicle might not comply with 
Standard No. 216 if completed outside 
the limits specified by the manufacturer, 
NHTSA believes that the final-stage 
manufacturer must advise the customer 
that a more suitable chassis is necessary 


as a matter of law, and desirable as a 
matter of safety. 

NTEA asserted that final-stage 
manufacturers using incomplete chassis 
cabs will not be able to pass through the 
incomplete chassis cab manufacturer's 
certification for roof crush. According to 
NTEA, it would not be possible for a 
stripped chassis manufacturer to 
provide any parameters for roof 
completion and certification since no 
cab or roof would exist. NTEA also 
asserted that a cutaway chassis, which 
has a cab and roof but no wall behind 
the driver compartment, is not likely to 
come with information concerning the 
roof crush capabilities of the vehicle. 

NHTSA does not believe that this will 
be a problem for the vehicles covered by 
the final rule. As shown in the Final 
Regulatory Evaluation, no incomplete 
chassis cabs are produced with a 
GVWR of 6,000 pounds or less. 

NHTSA believes that incomplete 
vehicle manufacturers will continue to 
provide chassis that can satisfy the 
market need for vehicles that have 
reasonable compliance limits and that, 
in many cases, enable a final-stage 
manufacturer to adopt either the first or 
second option discussed above. 
However, whether or not the complete 
vehicle manufacturers do so, a final- 
stage manufacturer has additional 
options. 

The final-stage manufacturer may 
choose not to remain within the 
incomplete vehicle manufacturer's limits 
for the chassis. In such a case, the final- 
stage manufacturer could not rely on the 
incomplete vehicle manufacturer's 
certification and/or limits as the basis 
for certifying the completed vehicle. 
Instead, the final-stage manufacturer 
would have to task steps, such as 
conducting or sponsoring testing or 
engineering analysis, cient to enable 
it to certify, with due care, that the 
completed vehicle complies with 
applicable safefy standards, including 
Standard No. 216. 

Even in this situation, NHTSA does 
not believe that each final-stage 
manufacturer would have to conduct its 
own testing. Commenters pointed out 
possible alternatives to testing by each 
final-stage manufacturer. Bay Bridge 
Manufacturing, Inc. (Bay Bridge) 
suggested that a group test the type of 
vehicle that Bay Bridge and its 
competitors manufacture, with the cost 
of testing shared by all of the final-stage 
manufacturers of that type of vehicle. 
Bay Bridge thought that this would limit 
the cost of certification to a reasonable 
amount. Continental Van & Truck 
Conversions (Continental) suggested 
that van converters, raised roof 


Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Rules and Regulations 


manufacturers, and van chassis 
manufacturers cooperate to design a 
seocatlese dk Gonopiany a eal 
procedure that complies wi 

No. 216. Continenta! volunteered to help 
in such an endeavor. NHTSA agrees 
that approaches such as those suggested 
by Bay Bridge and Continental could 
limit the costs of compliance testing. In 
the Final Regulatory Evaluation, NHTSA 
further analyzes issues concerning 
compliance with Standard No. 216 
through testing. 


IX. Regulatory Impacts 
A. Executive Order 12291 


NHTSA has analyzed this final rule 
and determined that it is not “major” 
within the meaning of Executive Order 
12291. NHTSA estimates that the cost of 
this final rule will be well below $100 
million a year. This is in large part 
because of the extensive voluntary 
compliance with the requirements of 
Standard No. 216 by the manufacturers 
of light trucks covered by this rule. 
However, this final rule is considered 
“significant” — the meaning of the 
Department of Transportation's 
regulatory policies and procedures 
because of the public interest in the rule. 
NHTSA has prepared a Final Regulatory 
Evaluation (FRE) for this final rule. 
NHTSA estimates that the benefits of 
this rule will be a maximum of eight 
fatalities and 85 injuries avoided 
annually. NHTSA further estimates that 
the maximum identifiable costs range 
from $7.3 million to $16.2 million 
annually. 


B. Regulatory Flexibility Act 


NHTSA has also considered the 
impacts of this rulemaking action under 
the Regulatory Flexibility Act. I hereby 
certify that it will not have a significant 
economic impact on a substantial 
number of small entities. Accordingly, 
the agency has not prepared a 
regulatory flexibility analysis. 

Multi-stage manufacturers of both 
commercial and recreational vehicles, 
many of which are small businesses, 
may be required to initiate testing or 
engineering analysis to determine 
whether some of their vehicles comply 
with this rule. In addition, some of these 
vehicles may require additional 
reinforcement or other structural 
changes to assure compliance with this 
rule.The cost of these modifications and 
the cost of compliance procedures may 
increase the price of such vehicles and 
may have an adverse impact on vehicle 
sales. In the NPRM, NHTSA cally 
requested comments co: “() 
The number of vehicles that would not 
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meet the standard; (2) the costs and 
weight increases associated with 
bringing these vehicles up to the 
standard; (3) the number of vehicles that 
would have to be tested; and (4) the 
total cost of testing and certification.” 
While the public comments and other 
available information were not 
sufficient to enable NHTSA to quantify 
the costs of any potential structural 
modifications, NHTSA estimated the 
costs associated with possible 
certification testing. As discussed more 
fully in the FRIA, NHTSA estimates that 
possible certification testing associated 
with this final rule could result in a price 
increase of 0.4 to 1.0 percent for 
commercial light trucks covered by this 
final rule. These potential price 
increases could result in a potential 
sales loss of between 0.01 and 0.1 
percent for such commercial light trucks. 
NHTSA also estimates that possible 
certification testing associated with this 
final rule could result in a price increase 
of 0.07 to 0.3 percent for recreational 
vehicles covered by this final rule. 
These potential price increases could 
result in a potential sales loss of 0.002 
percent for such recreational vehicles. 
Because of the relatively small impact 
on potential sales, NHTSA does not 
expect that these impacts will have a 
significant effect on the financial 
welfare of a large number of small 
businesses. 


C. Environmental Impacts 


In accordance with the National 
Environmental Policy Act of 1969, 
NHTSA has considered the 
environmental impacts of this final rule. 
The agency has determined that the 
final rule will not have a significant 
impact on the quality of the human 
environment. 


D. Federalism Assessment 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612. NHTSA has determined that the 
rulemaking does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 


List of Subjects in 49 CFR Part 571 


Imports, Motor vehicle safety, Motor 
vehicles. 


In consideration of the foregoing, 49 
CFR part 571 is amended as follows: 
PART 571—[ AMENDED] 

1. The authority citation for part 571 
continues to read as follows: 


Authority: 15 U.S.C. 1392, 1401, 1403, 1407; 
delegation of authority at 49 CFR 1.50. 


2. In § 571.216, the section headings of 
Standard No. 216, Roof crush 
resistance—passenger cars, and 
paragraphs S3, S4, and S6.3 are revised 
to read as follows: 


§ 571.216 Standard No. 216; Roof crush 
f . 


* * * * * 


$3. Application. This standard applies 
to passenger cars, and to multipurpose 
passenger vehicles, trucks and buses 
with a GVWR of 6,000 pounds or less. 
However, it does not apply to— 

(a) School buses; 

(b) Vehicles that conform to the 
rollover test requirements (S5.3) of 
Standard No. 208 (§ 571.208) by means 
that require no action by vehicle 
occupants; or 

(c) Convertibles, except for optional 
compliance with the standard as an 
alternative to the rollover test 
requirements in $5.3 of Standard No. 
208. 

S4. Requirements. 

(a) Passenger cars. A test device as 
described in $5 shall not move more 
than 5 inches, measured in accordance 
with $6.4, when it is used to apply a 
force of 14% times the unloaded vehicle 
weight of the vehicle or 5,000 pounds, 
whichever is less, to either side of the 
forward edge of a vehicle’s roof in 
accordance with the procedures of S6. 
Both the left and right front portions of 
the vehicle’s roof structure shall be 
capable of meeting the requirements, but 
a particular vehicle need not meet 
further requirements after being tested 
at one location. 

(b) Multipurpose passenger vehicles, 
trucks and buses with a GVWR of 6,000 
pounds or less, manufactured on or after 
September 1, 1993. A test device as 
described in S5 shall not move more 
than 5 inches, measured in accordance 
with $6.4, when it is used to apply a 
force of 14% times the unloaded vehicle 
weight of the vehicle to either side of the 
forward edge of a vehicle’s roof in 
accordance with the procedures of S6. 
Both the left and right front portions of 
the vehicle’s roof structure shall be 
capable of meeting the requirements, but 
a particular vehicle need not meet 
further requirements after being tested 
at one location. 


* * * * * 


$6.3 (a) Passenger cars. Apply force in 
a downward direction perpendicular to 
the lower surface of the test device at a 
rate of not more than one-half inch per 
second until reaching a force of 142 
times the unloaded vehicle weight of the 
tested vehicle or 5,000 pounds, 
whichever is less. Complete the test 
within 120 seconds. Guide the test 
device so that throughout the test it 
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moves, without rotation, in a straight 
line with its lower surface oriented as 
specified in S6.2(a) through $6.2(d). 

(b) Multipurpose passenger vehicles, 
trucks and buses with a GVWR of 6,000 
pounds or less, manufactured on or after 
September 1, 1993. Apply force in a 
downward direction perpendicular to 
the lower surface of the test device at a 
rate of not more than one-half inch per 
second until reaching a force of 1% 
times the unloaded vehicle weight of the 
tested vehicle. Complete the test within 
120 seconds. Guide the test device so 
that throughout the test it moves, 
without rotation, in a straight line with 
its lower surface oriented as specified in 
$6.2(a) through S6.2(d). 


* * * 


Issued on April 11, 1991. 
Jerry Ralph Curry, 
Administrator. 
[FR Doc. 91-8879 Filed 4-16-91; 8:45 am] 
BILLING CODE 4910-59-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 661 
[Docket No. 900511-0111) 


Ocean Salmon Fisheries Off the 


Coasts of Washington, Oregon, and 
California 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of preseason adjustment 
of fishery management measures and 
request for comments. 


summary: NOAA isues this notice to 
rescind the April 15, 1991, scheduled 
opening of the commercial ocean salmon 
fishery in the exclusive economic zone 
(EEZ) between the Oregon-California 
border and the U.S.-Mexican border. 
This action is intended to protect 
Sacramento River winter-run chinook 
salmon that are listed as a threatened 
species under the Endangered Species 
Act (ESA). This action is necesary to 
respond to recommendations in the final 
Biological Opinion prepared by the 
NMFS Southwest Region under the ESA 
Section 7 consultation process. 

bates: Effective: This notice is effective 
April 12, 1991. 

COMMENTS: Public comments are invited 
until April 29, 1991. 

ADDRESSES: Comments may be mailed 
to Rolland A. Schmitten, Director, 
Northwest Region, National Marine 
Fisheries Service, 7600 Sand Point Way 
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NE., BIN C15700, Seattle, Washington 
98115-0070; or E. Charles Fullerton, 
Director, Southwest Region, National 
Marine Fisheries Service, 300 S. Ferry 
Street, Terminal island, California 
90731-7415. Information relevant to this 
notice has been compiled in aggregate 
form and is available for public review 
during business hours at the office of the 
NMFS Southwest Regional Director. 

FOR FURTHER INFORMATION CONTACT: 
William L. Robinson (Northwest Region, 
NMFS), 206-526-6140; or Rodney R. 
Mcinnis (Southwest Region, NMFS}, 
213-514-6199. 

SUPPLEMENTARY INFORMATION: The 
ocean salmon fisheries off Washington, 
Oregon, and California are managed 
under the Fishery Management Plan for 
Ocean Salmon Fisheries off the Coasts 
of Washington, Oregon, and California 
(FMP). Regulations at 50 CFR part 661 
authorize the Secretary of Commerce 
(Secretary) to make annual and 
inseason adjustments to the 
management measures for the ocean 
salmon fisheries by notice in the Federal 
Register. 

NOAA announced 1990 (and certain 
1991) management measures for ocean 
salmon fisheries in a notice published in 
the Federal Register on May 7, 1990 (55 
FR 18894). These management measures 
included the provision that all waters 
south of the Oregon-California border 
shall open April 15, 1991, for commercial 
ocean salmon fishing {all salmon except 
coho) unless the Pacific Fishery 
Management Council (Council) 
recommends that the Secretary modify 
or rescind the April 15 opening date and 
areas in order to avoid an adverse 
impact on salmon stocks {see 55 FR 
18901; Table 1.C.7). 

Council Recommendation. The 
Council met on March 12-15, 1991, in 
Millbrae, California, to develop 
proposed management options for ocean 
salmon fisheries in 1991. During this 
meeting, the Council recommended the 
rescission of the April 15, 1991, 
scheduled opening of the commercial 
ocean salmon fishery in all waters south 
of the Oregon-California border. 

As announced in the May 7, 1990, 
notice vf the 1990 fishery management 
measures (which included certain 1991 
measures), the Council is required to 
consult with NMFS regarding the 
impacts of the April 15, 1991, opening of 
the commercial fishery off California on 
Sacramento River winter-run chinook 
salmon before the proposed opening 
date. Sacramento River winter-run 
chinook salmon were listed as a 
threatened species under the ESA ina 
final rule published on November 5, 1990 
(55 FR 46515). Pursuant to section 7 of 


the ESA, Federal agencies have an 
obligation to conserve endangered and 
threatened species and to utilize their 
authority in furtherance of the purposes 
of that Act. As stated in the notice of 
1990 fishery management measures, 
NMFS expects consultations under State 
and Federal laws to produce a State/ 
Federal regulatory regime that will 
ensure that the Sacramento River 
winter-run chinook population is not 
adversely affected by recreational or 
commercial fishing. 

At its March 1991 meeting, the Council 
reviewed the final Biological Opinion 
prepared by the NMFS Southwest 
Region for this section 7 consultation. In 
response to conservation 
recommendations contained in the 
Biological Opinion, the Council 
recommended rescission of the April 15, 
1991, opening of the commercial fishery 
south of the Oregon-California border. 
The recommended action is intended to 
protect Sacramento River winter-run 
chinook salmon by minimizing any 
potential impacts of the commercial 
ocean salmon fishery. 

Secretarial Action. The NMFS 
Northwest Regional Director and the 
Secretary concur with the Council's 
recommendation and rescind the April 
15, 1991, scheduled opening of the 
commercial ocean salmon fishery in all 
waters of the EEZ between the Oregon- 
California border and the U.S-Mexico 
border. The Secretary finds this 
recommendation consistent with the 
goals of the FMP, the requirements of 
the resource, the final Biological 
Opinion prepared under the ESA section 
7 consultation process for Sacramento 
River winter-run chinook salmon, the 
Magnuson Fishery Conservation and 
Management Act, and other applicable 
law. This action is being taken effective 
immediately to protect Sacramento 
River winter-run chinook salmon. The 
State of California will manage the 
commercial fishery in State waters 
adjacent to this area of the EEZ in 
accordance with this federal action. 

The Council met as regularly 
scheduled on April 9-12, 1991, in 
Portland, Oregon, to adopt additional 
recommendations for the 1991 ocean 
salmon fisheries. Opening dates and 
areas for the commercial fishery off 
California will be announced in the 
notice of the 1991 ocean saimon 
management measures which is 
scheduled to be published in-the Federal 
Register during the first week in May. 
Classification 

These management measures are 
based on the most recent and the best 


data available. The aggregate data upon 
which the measures are based are 


available for public inspection at the 
offices of the Regional Directors (see 
“ADDRESSES”) during business hours 
until the end of the comment period. 

These actions are in compliance with 
Executive Order 12291, and are covered 
by the Regulatory Flexibility Analysis 
and Final Supplemental Environmental 
Impact Statement prepared for the 
framework amendment to the FMP. 
These actions impose no information 
collection requirements under the 
Paperwork Reduction Act. 

Section 661.23 of the ocean salmon 
regulations states that the Secretary will 
publish a notice establishing or 
adjusting management measures each 
year and will invite public comments 
prior to its effective date. If the 
Secretary determines, for good cause, 
that a notice must be issued without 
affording a prior opportunity for public 
comment, comments on the notice will 
be received by the Secretary for a period 
of 15 days after the filing of the notice 
with the Federal Register. 

The Secretary has determined that 
time does not permit a comment period 
prior to the date the management 
measures must be in effect. Therefore, 
this action is being taken immediately to 
minimize any potential impacts of the 
ocean salmon fishery identified in the 
final Biological Opinion. Comments will 
be accepted until the date specified 
under the DATES caption above. 

The public has had opportunity to 
comment on these management 
measures during the process of their 
development. The public participated in 
the March Council, STT, and Salmon 
Advisory Subpanel meetings, which 
generated the management actions 
recommended by the Council and 
approved by the Secretary. 


List of Subjects in 50 CFR Part 661 
Fisheries, Fishing, Indians. 
Authority: 16 U.S.C. 1801 et seg. 
Dated: April 11, 1991. 

Richard H. Schaefer, 


Director of Office of Fisheries Conservation 
and Management, National Marine Fisheries 
Service. 


[FR Doc. 91-8948 Filed 4-12-91; 10:00 am} 
BILLING CODE 3510-22-M 


50 CFR Part 672 
[Docket No. 901184-1042] 


Groundfish of the Gulf of Alaska 
AGENCY: National Marine Fisheries 
Service, (NMFS), NOAA, Commerce. 


ACTION: Notice of fishery closure; 
request for comments. 
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sumMaARyY: The Regional Director, 
Alaska Region, NMFS (Director), is 
prohibiting all groundfish fishing with 
pots and trawl gear in a portion of the 
Central Regulatory Area. This action is 
necessary to prevent the overfishing of 
king crab. 
partes: Effective: April 12, 1991 through 
12 noon Alaska local time August 1, 
1991, unless superseded. Comments are 
invited for 15 days following the 
effective date of this notice. 
ADDRESSES: Comments should be 
mailed to Dale R. Evans, Chief, Fisheries 
Management Division, National Marine 
Fisheries Service, P.O. Box 21668, 
Juneau, Alaska 99802-1668, or be 
delivered to 9109 Mendenhall Mall 
Road, Federal Building Annex, suite 6, 
Juneau, Alaska. 
FOR FURTHER INFORMATION CONTACT: 
Raymond E. Baglin, Fishery 
Management Biologist, NMFS, $07-586- 
7228. 


SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for the Gulf of 
Abebe Groundfish Fishery (FMP) 
governs the groundfish fishery in the 
exclusive economic zone (EEZ) in the 
Gulf of Alaska under the Magnuson 
Fishery Conservation and Management 
Act. The FMP was prepared by the 
North Pacific Fishery Management 
Council and was implemented by 
regulations appearing at 50 CFR 611.92 
and parts 620 and 672. 


Currently available information 
indicates that the king crab stock in the 
western lower Cook Inlet within the 
Central Regulatory Area is severely 
depressed. Although fishing vessels may 
not retain king crab caught incidently 
while fishing for bycatch 
mortality of king crab does occur with 
varying frequency depending upon a 
variety of factors, including the type of 

gear used and the time and area 
of the fishing activity. Pots, trawls, and 
hook-and-line gear are used 
predominantly in the groundfish 
fisheries of the Gulf of Alaska. 
Generally, pots and trawls are more 
likely to result in statistically significant 
king crab bycatch mortality than is 
hook-and-line gear. Moreover, king crab 
are most vulnerable to bycatch mortality 
during the mating, molting, and soft shell 
period from about the end of March to 
the beginning of August each year. 

Under § 672.22, the Secretary of 
Commerce (Secretary) is authorized to 
issue inseason adjustments to the 
groundfish fishery to prevent overfishing 
of any species or stock of fish or 
shellfish. Inseason adjustments may 
include groundfish fishery closures or 
gear modifications in all or part of a 
management area. The Secretary's 
Guidelines for Fishery ent 
Plans, 50 CFR 602.11(c)(1) (54 FR 30834, 
July 24, 1989), define overfishing as a 
level or rate of fishing mortality that 


jeopardizes the long term capacity of a 
stock or stock complex to produce its 
maxim 


overfishing cannot be quantified for the 
king crab stock in the western lower 
Cook Inlet because there is no 
statistically reliable population estimate 
available and no fishery. However, as 
demonstrated below, this stock is so 
severely depressed that any statistically 
significant fishing mortality during the 
mating, molting, and soft shell period 
jeopardizes the long-term capacity of 
this stock to reprodv-e its maximum 
sustainable yield' —_ continuing basis. 
Consequently, un the basis of the 
information summarized below, the 


’ Secretary issues this inseason 


adjustment closing a portion of the 
western lower Cook Inlet within the 
Central Regulatory Area to fishing for 
groundfish with pots and trawl gear 
until noon, August 1, 1991, Alaska local 
time. The portion of the western lower 
Cook Inlet to be closed includes all 
waters of the EEZ west of a line off 
Cape Douglas at 58°54’ N. latitude, 
153°12’ W. longitude to a point at 59°20’ 
N. latitude, 152°40’ W. longitude, then 
north along 152°40’ W. longitude to a 
point intersecting the western boundary 
of the EEZ within Cook Inlet at 59°52’ N. 
latitude (Figure 1). 





153 40 153 20 
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The Regional Director considered all 
information relevant to the following 
factors in making the determination 
required under paragraph (a)(2) of 


§ 

1. The effect of overall fishing effort 
within a regulatory area. The State of 
Alaska manages the crab fisheries in the 


the commercial 
fishery for king crab since the 1984-85 
season due to very low stock 
and diminished 


manifested by reduced clutch sizes most 
likely caused by either the lack of large 
mature male king crab or the presence 
of parasites. The State of Alaska has 
kept the sport fishery for king crab 
closed since the 1985-86 fishing season 
for the same reasons. There is no 
— king crab fishery in Cook 

et. 


pot fishery 


. Through 
six vessels have 
harvested approximately 91 tons of 
with pots. Best — 
information indicates ae 


during groundfish pot 
fishing at this critical outed would 
disrupt mating, or cause injury and 
direct to the crab resource. To 
date there is no record of groundfish 
trawling in the Cook Inlet area oe 
1981. However, trawling also would 
have a detrimental effect on king crab 
during the time that the crab are mating, 
molting, and in soft-shell condition, and, 
therefore, most vulnerable to injury and 


mortality when captured in pots or trawl 
gear and subsequently handled. This 
closure area will afford the depressed 
stock the protection it needs. The State 
of Alaska also has closed adjacent state 
waters to protect this king crab stock. 
Adjacent areas outside the western 
lower Cook Inlet will remain open to 
groundfish fishing with pots and trawl 


gear. 

2. Relative abundance of stocka within 
the area. Data from State of Alaska crab 
pot index surveys demonstrate the great 
decrease that has occurred.in the king 
crab population. The number of legal 


sublegal males per pot has decreased 

from a high of 34.7 in 1978 to 1.2 during 
1990, and the number of females per pot 
has decreased from a high of 47.1 in 1977 
to 1.4 during 1990. 

3. The condition of the stock within all 
or part of a 
the State of 
crab trawl! population survey for Cook 
Inlet. The king crab were so depressed 
ee ee 

did not obtain a statistically 
relia’ population estimate. 

4. Economic impacts on fishing 
businesses being affected. If a portion of 
the EEZ in Cook Inlet is closed for part 
of the year to protect king crab, the 
groundfish fishermen that fish with pot 
gear will be able to fish in adjacent 
waters that have high concentrations of 


the entire EEZ for the remainder of the 
year, assuming that the area is not 
closed for other reasons. There will be 
no effect on trawl fishermen, since there 
has been no pe sneer 
the EEZ to be closed. Commercial an 
heen 
long-term benefit if protecting the king 
crab stock allows it to return to a 
previous level that allows for a 
commercial and sport fishery. Under 
: ee. a 
as determined that the inseason 


adjustment selected is the least 
restrictive management measure 
necessary to prevent overfishing of the 


king crab stock. A portion of the Central 
oe 


open to hook-and-line gear which should 
not inflict significant injury or mortality 
to the king crab. The Regional Director 
also considered year-round closure of 
this portion of the Central Regulatory 
Area, but rejected this alternative as 
being unnecessary to protect the king 
crab stock since injury and mortality 
should be acceptably low when the king 
crab are in hard-shell condition. 


Classification 


This action is taken under 50 CFR 
672.22 and is in compliance with 
Executive Order 12291. 


Immediate effectiveness. of thie notice 


finds for good cause that it is 
impractical and contrary to the public 
interest to provide prior notice and 
comment on this notice or to delay its 
effective date. However, interested 
persons are invited to submit comments 
in writing to the above address for 15 
days after the effective date of this 
notice. 


List of Subjects in 50 CFR Part 672 


Fish, Fisheries, Reporting and 


recordkeeping requirements. 


Authority: 16 U.S.C. 1801 et seq. 

Dated: April 11, 1991. 
Richard H. Schaefer, 
Director of Office of Fisheries Conservation 
and Management, National Marine 


[FR Doc. 91-8883 Filed 4-12-81; 12:15 pm] 
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Proposed Rules 


the public of the 
issuance of rules and 
these notices 
an 
the rule 
the final 


Regulation D relating to the definition of 
“transaction account” and concerning 
the calculation of reserve requirements. 
The Board proposes to add “teller’s — 
checks” to the definition of “transaction 
account” and to clarify the definition of 
“cash items in the process of collection.” 
The Board is also publishing for 
comment several interpretations 
concerning the definition of “transaction 
account” and arrangements used to 
avoid transaction account reserve 
requirements. The proposed 
amendments and interpretations are 
intended to prevent evasions of reserve 
requirements and erosion of the reserve 
base. 

Dates: Comments should be received by 
June 24, 1991. 

aDpress: Comments, which should refer 
to Docket No. R-0729, may be mailed to 
the Board of Governors of the Federal 
Reserve System, 20th Street and 
Constitution Avenue, NW., Washington, 
DC 20551, to the attention of Mr. 
William W. Wiles, Secretary; or 
delivered between 8:45 a.m. and 5:15 
p.m. to room B-2223. Comments may be 
inspected in room B-1122 between 9 
a.m. and 5 p.m., except as provided in 

$ 261.8 of the Board’s Rules 

the Availability of Information, 12 CFR 
261.8. 


FOR FURTHER INFORMATION CONTACT: 
Oliver Ireland, Associate General 
Counsel (202/452-3625), Patrick J. 
McDivitt, Attorney (202/452-3818), or 
Lawranne Stewart, Attorney (202/452- 
3513), Legal Division; or Thomas Brady, 


Chief, Banking and Money Market 
Statistics Section (202/452-2469), 
Division of Monetary Affairs. For the 
hearing impaired only, 
Telecommunications Device for the Deaf 
(“TDD”), Dorothea Thompson (202/452- 
3544). 

SUPPLEMENTARY INFORMATION: The 
Board is proposing for public comment 
revisions to its Regulation D, Reserve 
Requirements of Depository Institutions, 
12 CFR part 204, and a number of 
interpretations to the Federal Reserve 
Act and that regulation relating to the 
definition of “transaction account.” 
Under Regulation D, transaction 
accounts generally are subject to a 12 
percent reserve requirement. 

The Board last made substantial 
revisions to the definitions in Regulation 
D in March 1986. 51 FR 9636 (March 20, 
1986). Those revisions reflected the 
expiration, on March 31, 1986, of the 
Depository Institutions Deregulation 
Committee and its regulations and 
generally preserved the prior scheme of 
reserve requirements for transaction 
accounts and nonpersonal time deposits. 
The definition of “nonpersonal time 
deposits” was revised at that time to 
include early withdrawal penalties, in 
part to maintain the distinction between 
time deposits and transaction accounts. 
In December 1990 the Board reduced 
reserve requirements on nonpersonal 
time deposits with a maturity of less 
than 18 months and net Eurocurrency 
liabilities from three percent to zero 
percent. 55 FR 50540 (Dec. 7, 1990). 

Since 1986, the Board has identified a 
number of practices that result in 
depository institutions: (1) Issuing 
nonreservable instruments in place of 
functionally equivalent reservable 
instruments; (2) classifying accounts as 
time deposits when the accounts are 
used to provide funds directly or 
indirectly for the purpose of making 
payments or transfers to third persons 
or others and are therefore the 
functional equivalent of transaction 
accounts; (3) taking inappropriate “due 
from” cr “cash item in the process of 
collection” deductions from their gross 
demand deposits in calculating required 
reserves; or (4) inappropriately netting 
negative account balances against 
positive account balances in order to 
reduce reserve requirements on 
transaction accounts. The incentive to 
engage in some of these practices is 
increased by the Board's recent action 


Federal Register 
Vol. 56, No. 74 


Wednesday, April 17, 1991 


to reduce reserves on nonpersonal tim 
deposits. 

The ability to structure transactions 
and account relationships to avoid or 
reduce transaction account reserve 
requirements reduces the reserve base 
available for the conduct of monetary 
policy, and often does so in a manner 
that results in inequitable treatment of 
similar transactions among depository 
institutions. Permitting reductions in the 
reserve base in this manner favors 
depository institutions with the 
resources to develop reserve avoidance 
practices, and that are willing to 
implement such practices, over 
depository institutions that cannot 
afford the legal or automation resources 
necessary to implement these reserve 
avoidance practices or that are reluctant 
to implement practices that are 
inconsistent with the purposes of 
reserve requirements. The Board 
believes that, to the extent that a 
reduction in reserve requirements on 
transaction accounts is appropriate, it 
should be accomplished by the Board 
through changes in the ratio of 
transaction account reserves under 
section 19{b)(2)(B) of the Federal 
Reserve Act rather than through the 
growth of arrangements and accounts 
designed to avoid or reduce reserve 
requirements. Accordingly, the Board is 
proposing for public comment a number 
of amendments and interpretations to 
Regulation D to treat certain transaction 
account substitutes as transaction 
accounts subject to a 12 percent 
requirement, and to clarify the 
deductions that may be made in 
computing required reserves, and the 
proper computation of account balances. 


Transaction Account Definition 
Amendments 
Teller’s Checks 


Under the current Regulation D, the 
term “transaction account” includes 
demand deposits. 12 CFR 204.2(e)(1). 
“Demand deposit” includes certified, 
cashier's, and officer’s checks (including 
checks issued by the depository 
institution in payment of dividends) (12 
CFR 204.2(B)(1)(ii)) but does not include 
checks or drawn by a depository 
institution on a Federal Reserve Bank, a 
Federal Home '.oan Bank, or on ancther 
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cepesons et 12. CFR 
204.2(b){3)( 

Many. depository institutions use 
checks drawn by the depository 
institution on accounts at or payable 
through or at other depository 
institutions, Federal Home Loan Banks, 
or Federal Reserve Banks as a substitute 
for reservable cashier's checks. These 
checks are often referred to as teller’s 
checks. Teller’s checks are effective 
substitutes for cashier's checks drawn 
by a depository institution because they 
bear some of the legal characteristics of 
cashier's checks (See section 3-413(2) 
and section 3-802(1)(a) of the Uniform 
Commercial Code, Pre 1990 Official Text 
(“UCC”)). Under section 3~413(2), of the 
UCC a bank dra a teller’s check is 
liable on the check if the check is 
dishonored by the drawee. Under 
section 3-802(1)(a) of the UCC payment 
by either cashier's check or teller’s 


bliga 
cashier's checks, i.e., checks drawn by a 
depository institution on itself, and 
teller’s checks, i.e. checks drawn by a 
depository institution on another 
depository institution or payable at or 
through another depository institution, 
including on, at or through a Federal 
Home Loan Bank or Federal Reserve 
Bank, are ultimately backed by the 
credit of the drawing depository 
institution.” 

The migration from cashier’s checks to 
teller’s checks appears to be motivated 
by at least two considerations. First, 
there are economies of scale in the 
tracking, reconciliation, and payment of 
cashier’s checks and teller’s checks. The 
Board has these economies 
in the past. (See Board Policy Statement 
on Delayed Disbursement of Teller’s 
Checks and Cashier's Checks. Federal 
Reserve Regulatory Service (“FRRS”) 9 
752). Second, by switching from 
cashier's to teller’s checks, an issuing 
depository institution's reserve 
requirements are reduced because it 
does not have to maintain reserves 
against the balances of teller’s checks 
outstanding after it has funded the bank 


‘ Under a staff interpretation, this exclusion only 


of the current U.C.C. a depository institution 
drawing a teller's check may avoid liability on the 
check in the event of dishonor by drawing the check 
without recourse. Such teller’s checks would not be 
reservable under the Board’s proposal. However, 
under Section 3-414 of the 1990 Official Text of the 
Uniform Commercial Code a check may not be 
drawn without recourse. _ 


or other drawee of the teller’s checks.* 
Because of this reserve avoidance 


from the issuers of the ina 
reservable transaction account in a 
depository institution.* Providers of 
teller’s check services that are not 
subsidiaries of bank holding companies 
are not subject to this requirement. 
Promotional material issued by some 


relative to providers of teller’s check 
services that are subject to reserve 
requirements. 

Because of the cost savings 
attributable to shifting from the use of 
cashier’s checks to teller’s checks where 
the teller’s check service provider is not 
subject to reserve requirements, either 
under the terms of Regulation D or 
otherwise, the Board is concerned that 
this shift could materially affect the 
reserve base. Futher, current practices 
result in competitive inequities between 
depository institutions issuing cashier's 
checks and those issuing teller’s checks 
through arrangements with service 
providers that are subject to reserve 
requirements, on the one hand, and 
service providers for teller’s check 
services that are not subject to reserve 
requirements, on the other. These 
competitive inequities create market 
pressures that could lead to an erosion 
of the reserve base beyond that which 
might otherwise occur due to 
efficiencies in the services provided by 
teller’s check service providers. 

For these reasons, the Board is 
proposing to amend Regulation D to 
change the manner in which reserve 
requirements apply to teller’s checks, 
including checks drawn on Federal 
Home Loan Banks and Federal Reserve 


oa of the depository institution 
the check until the check had 
mm paid by the drawee. To the extent 
that the check was covered by 
immediately withdrawable funds of the 
issuer on deposit at a depository 
institution on which the check was 
drawn or at or through which the check 
was payable, the issuing depository 


“e.g. Wells Fargo & Company, 72 Federal Reserve 
Bulletin 148 (1986). 


institution would be able to take a “due 
from” 


(1) Amend 


teller’s checks; (2) amend § —— 
of Regulation D to define “deposit” 
include teller’s checks; (3) amend 


checks; and (4) delete § 204.2(b){3){iv) ® 
of Regulation D, which currently 
excludes teller’s checks from the 
definition of demand deposit. The Board 
requests comments on these proposed 
amendments. 


Reference to Interpretations 


The definition of “transaction 
account” includes “{ajil deposits other 
onan 
204.2{e)(8). subparagraph would 
amended to refer also to accounts that 
may be nominally time or savings 
accounts, but that the Board has 


deposits 
that would otherwise be considered to 
be time deposits. 
Linked Savings Accounts 
In some cases, a depository institution 
may establish a number of savings 


® This would not be true of balances held at a 





accounts for individuals in order to 
avoid the transfer limitations on these 


Regulation D, as amended by the 
Board,’ the holder of a savings account 
oan make no more six transfers 
month or statement cycle 
ca similar period of at least four weeks) 
to another account of the depositor at 
the same institution or to a third party 
by means of a preauthorized or 
automatic transfer or telephonic 
(including data transmission) agreement, 
order or instruction. No more than three 
of the six transfers may be made by 
check, draft, debit or similar order 
made by the depositor to third persons.® 
Because of their limited transfer 
capabilities, these accounts are 
classified as time deposits and currently 
are reservable at zero percent. 

When a depository institution opens a 
number of savings accounts for a 
depositor, the depositor can often use 
the multiple accounts to evade the 
transfer For example, the 
depositor may open a number of 
accounts, place all of its funds in the 
first account and draw three checks on 
that account. Then the depositor could 
transfer the funds in the first 
account to the account by 
—- transfer and draw three more 

checks. By repeating this process, the 
depositor could draw up to three checks 
a month per account with the total 
number of checks limited only by the 
number of accounts. Such an 
t is an effective substitute 
for a transaction account. This 
may be facilitated by the depository 
institution treating the separate 
accounts as sub-accounts of a master 
account. Al the Board believes 
that there may be legitimate purposes 
for a depositor to eee — savings 
accounts, including certain accounting 
the Board Selhewee that the 


transfer capabilities is an evasion of — 
reserve requirements and permits these 
accounts to provide funds directly or 
for the purpose of making 
peyments or transfers to third persons 
or others. In those circumstances, the 
Board believes that the savings accounts 
should be considered to be transaction 


cases depositors may establish multiple 


7 See “Final Rule” published in this issue of the 
Federal Register. 


® These accounts have generally been known as 
money market deposit accounts ("MMDAs"). See 12 
CFR 204.2(d)(2){ii) eee definitions of 
“savings and “MMDA” heve been 
consolidated in the Final Rule published in this 
issue of the Federal Register. 
' 


accounts on their own without informing 
the depository institution that it is 

multiple accounts. In these 
cases the depository institution may not 
be aware of the multiple accounts or 
their purposes and, therefore, may not 
be able to identify them as accounts 
used to circumvent the transfer limits. 
The Board does not expect depository 
institutions to conduct a comprehensive 
analysis of existing accounts or to adopt 

to identify multiple 

accounts established by customers 
where a customer opening a savings 
account with transfer capabilities 
indicates that it does not have an 
existing savings account with transfer 
capabilities with the depository 
institution. Where depository 
institutions are aware of existing 
multiple savings accounts established in 
order to increase transfer limits or 
where new multiple accounts are 
established for a depositor that does not 
have a legitimate purpose for 
establishing multiple accounts, the 
accounts should be considered to be 
transaction accounts. 


Linked Time Deposits and Transaction 
Accounts 


Depository institutions are offering or 
planning to offer account arrangements 
under which depositors maintain 
transaction accounts and time deposits 
with a depository institution in an 
arrangement that permits each depositor 
to draw checks up to the aggregate 
amount held by that depositor in these 
accounts. The time deposits may be held 
directly by the depositor or indirectly 
through a trust or other arrangement 
that generally contains the commingled 
funds of a number of depositors. The 
depositor’s interest in time deposits may 
be identifiable, with an agreement by 
the depositors that balances held in the 
arrangement may be used to pay checks 
drawn by other depositors participating 

in the t, or the depositor may 
ies an undivided interest in a series of 
time deposits. The time deposits have 
— maturities so that one of the 

it matures each day. 

At Mae end of each day, funds over a 
specified balance in the depositors’ 
transaction accounts are swept from the 
transaction accounts into one or more 
time deposits. New deposits made each 
day as well as funds from any maturing 
time deposits are available each day to 
pay checks or other charges to the 
transaction accounts of depositors 
participating in the arrangement. 

The depository institution's decision 
whether to pay checks drawn on an 
individual depositor’s transaction 
account is based on the aggregate 
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amount of funds that the depositor has 
invested in the arrangement, including 
any amount that may be invested in 
unmatured time deposits. Only if checks 
drawn by all depositors participatin in 
the arrangement exceed the total 
balance of funds available that day is a 
time deposit withdrawn prior to 
maturity so as to incur an early 
withdrawal penalty. Because the 
aggregate of individual participants’ 
deposits tend to equal the aggregate of 
individual participants’ withdrawls on 
“ day, the total balance maintained in 

the arrangement is highly stable and an 
early withdrawal of time deposits is 
rarely, if ever, necessary. The 
arrangement may be marketed as an 
arrangement to provide the customers 
unlimited access to their funds with a 
high rate of interest. 

The Board believes that these 
arrangements substitute time deposit 
balances for transportation accounts 
balances with no meaningful reductions 
in the depositors’ access to their funds 
in practice. Accordingly, the Board 
believes that the time deposits in such 

ents are used to provide funds 
indirectly for the purposes of making 
payments or transfers to third persons. 
The Board is for comment an 
interpretation that would require that 
the time deposit be considered to be 
transaction accounts for the purposes of 
Regulation D. 


Time Deposit Definition 
Amendment 


A number of depository institutions 

Nepean 
ccounting for time deposits under 
4 204.2(c)(1)(i) of + bp D. “Time 
deposit” is defined generally to include 

a oan that the depositor does not 
have a right and is not permitted to 
make withdrawals from within six days 
after the date of deposit unless the 
deposit is subject to an early | 
withdrawal penalty of at least seven 
days’ simple interest on amounts 
withdrawn within the first six days after 
deposit. Unlike savings deposits, this 
type of time deposit may have no 
restrictions on the number of transfers 
from the account that can be made each 
statement period. If the early 


savings deposit if it meets the 


requirements for a savings deposit, that 
is, if it is subject to appropriate 


‘limitations on withdrawals and 


transfers; otherwise, it becomes a 
transaction account. 

Depository institutions have asked 
whether the six-day period runs from 
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the date of the last deposit or the date 
that an amount representing the amount 
of the withdrawal was initially 


to last-in first-out, or “LIFO” 

accounting treatment. Under contrary 
approach, which might be analogized to 
first-in first-out, or “FIFO” accounting 
treatment, depositors could regularly 
withdraw funds from the account if a 
like amount had been on deposit for 
more than six days. These withdrawals 
would not be subject to an early 
withdrawal penalty and would not be 
limited by the transfer limits on savings 
deposits. 

A FIFO rule would facilitate the use of 
a time deposit open account to make 
tranfers in excess of those permissible 
for a savings deposit from the time 
deposit to a transaction account for the 
purpose of making payments to third 
persons, thus avoiding transaction 
account reserves. Accordingly, the 
Board is requesting comment on a 
proposal to ‘aden a LIFO rule by 
amending § 204.2(c)(1){i) by adding the 
words “the last” before the 
“deposit” at the end of the os sentence 
of that paragraph. This clarification 
should have little or no effect on time 
deposits other than time deposit 
accounts from which frequent 
withdrawals are made by preauthorized 
or automatic transfer, telephonic order 
or instruction, or by other means subject 
to the savings deposit withdrawal 
limitations.® 


Computation of Reserve Requirements 
Amendments 


Cash Items in the Process of Collection 


Section 204.2(i)(1) of Regulation D 
defines the term “cash items in the 
process of collection” to include 
redeemed bonds and coupons. Section 
204.3(f) provides that, in determining the 
reserve balance required by Regulation 
D, a depository institution may deduct 
the amount of cash items in the process 
of collection from its gross transaction 
accounts. The reference to redeemed 
bonds and coupons in § 2820 GIO) 
hass caused confusion, as bonds and 
coupons that have been redeemed by 
the paying agent for the bonds or 
coupons have no further need for 


® Under the proposal, a depository institution 
with-time deposits that allow withdrawals without 
penalty within six days of the last deposit could 
reclassify such accounts as savings deposits 
without including a separate reservation of their 
taht so ecubinaevdn dae notice of withdrawal as 


deponsitory 
institution has biven credit for the items. 
Such an interpretation could allow a 
depository institution to send coupons 
for redemption and extend credit on the 


amount of reserves hald against 
transaction accounts in a way that the 
Board believes is inappropriate and 
inconsistent with the purpose of the 
“cash items in the process of collection” 
deducation. 

In order to avoid this potential, the 
Board believes that the “cash item in the 
process of collection” deduction should 
be available only for bonds or coupons 
that have actually matured or for bonds 
that have been called and are payable 
immediately upon presentation. 

, the Board is proposing for 
comment an amendment to the 
definition of the term “cash item in the 

of collection” in 
: ee of ee D to 
“redeemed” and replace 
‘ we acu term “matured.” Bonds that 
have not reached the original maturity 
date, but that have been called and are 
payable immediately upon presentation, 
would be considered matured for the 
purposes of this provision. 


Interpretations 
Due from Duduction 


Recently, a number of peas 
institutions have been 
practices designed to reduce on 
reserve requirements by increasing the 
use of the low reserve tranche among 
the affiliated depository institutions. 
Under § 204.8({a)(2) of Regulation D, a: 
depository institution is exempt from 
reserve requirements on its first $3.4 
million in reservable liabilities and is 
subject to three percent reserves on its 
transaction account balances of up to 
$41.1 million. Under § 204.3(f)(1) of 
Regulation D, balances subject to 
immedate withdrawal due from other 
depository institutions located in the 
United States may be deducted from 
gross transaction accounts in computing 


reserve requirements. Further, under 

§ 204.2(a)(1)(vii)(A)(1) of Regulation D, 
Federal funds transactions with other 
offices located in the United States of 
depository institutions and certain other 


into solely for that purpose. 

For example, when small depository 
institutions in an affilated family of 
depository institutions do not take full 
advantage of the low reserve tranche in 
$ 204.9(a)(1) of Regulation D (i.e. the 
three percent reserve ratio on 
transaction accounts up to $41.1 million), 
these small depository institutions may 


up to the $41.1 million limit. These 
deposits are subject to immediate 
withdrawal by the larger depository 
institution, ron a generating a “due 
from” deduction for the 

depository institution. The transaction 
account balances at the small 
depository institutions are subject to a 3 


small depository institutions will then 
return the funds to the larger to: 
institution, less an amount to the 
three percent reserve ts that 
the small depository institutions must 
hold against the larger 
institution's deposit. The are 
returned by means of a federal funds 
transaction at low or zero interest. This 
transaction is exempt from reserve 
requirements under ' 
8 204.2(a)(1)(vii)(A)(2). The larger 
depository institutions may then invest 
or lend the funds. The net effect of these 
transactions is to reduce the reserve 
requirements of the larger depository 
institution by nine a points on 
the amount transferred to the smaller 
depository institutions at a cost of a few 
bookkeeping entires and funds transfers. 
The Board believes that these 
transactions are designed solely to 
avoid reserve requirements, and are not 
consistent with the purpose for which 
Congress provided the low reserve 
tranche. The Board therefore has 
determined that the “due from” 
deduction may not be taken by the 
larger depository institution in these 
circumstances, and is proposing for 
comment an interpretation to eliminate 
the due from deduction in these cases. 


Commingled Trust Deposit Netting 


Depository institutions’ trust 
departments often the idle 
cash balances of the individual trusts 
that they manage and place those funds 





HY we 


in a single transaction account in the 
depository institution. This account is 
subject to reserve requirements as a 
transaction account. In some cases, the 
trust department nets negative balances 
in some trust accounts against positive 
balances in other trust accounts in order 
to arrive at net amount that it credits to 
the commingled transaction account. 
The Board believes that this practice 
generally understates the balances in 
the transaction account. Individual trust 
instruments generally do not authorize 
the trustee to use the funds in one trust 
to lend to another trust. Consequently, 
in effect, any overdraft in a trust is 
covered by a loan from the bank when 
the bank makes a payment on behalf of 
the trust. These negative trust balances 
should be reflected as zero balances and 
should not be netted aganist positive 
trust balances in computing the amount 
in the transaction account each day. The 
Board is proposing for comment an 
interpretation to prohibit netting of 
negative balances against positive 
balances in these situations, for the 
purpose of Regulation D. 


Regulatory Flexibility Act 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act (Pub. L. No. 
96-354, 5 U.S.C. 601 et seg.), the Board 
certifies that the proposed amendment 
will not have a significant economic 
impact on a substantial number of small 
entities. The Board does not believe that 
the proposed amendments or 
interpretations would impose any 
additional reporting or recordkeeping 
requirements. Although the proposed 
amendments and interpretations may 
increase required reserves for some 
depository institutions, there should not 
be a disproportionally adverse impact 
on small institutions, because 
Regulation D provides an exemption 
from reserve requirements for the first 
$3.4 million of transaction account 
balances and a low reserve tranche 
from transaction account balances 
above this limit up to $41.1 million, on 
which a lowered rate of three percent 
rather than the full 12 percent is 
required. Although one of the proposed 
interpretations (see proposed § 204.135) 
would reduce the use of the low reserve 
tranche in some circumstances, this 
interpretation relates to the use of the 
low reserve tranche by larger depository 
institutions affifliated with a small 
depository institution, and does not 
affect the ability of the small institutions 
to use the low reserve tranche for their 
own deposits. The Board does not 
anticipate that the proposals will have a 
netative impact on the ability of small 
institutions to attract deposits. Further, 
the Board believes that the proposed 


amendments will improve the ability of 
small institutions to compete in some 
areas, as many smail institutions do not 
have the resources available to develop 
and maintain reserve avoidance 
practices of the kind this proposal 
addresses. Disallowing such practices 
will therefore improve the ability of 
small institutions to compete with larger 
institutions that would otherwise be 
able to use these reserve avoidance 
techniques. 


List of Subjects in 12 CFR Part 204 


Banks, Banking, Currency, Federal 
Reserve System, Penalties, Reporting 
and recordkeeping requirements. 

Pursuant to the Board’s authority 
under section 19 of the Federal Reserve 
Act, 12 U.S.C. 461 et seq., the Board is 
amending 12 CFR part 204 as follows: 


PART 204—RESERVE REQUIREMENTS 
OF DEPOSITORY INSTITUTIONS 


1. The authority citation for part 204 ~ 
continues to read as follows: 

Authority: Sections 11(a), 11(c), 19, 25, 25(a) 
of the Federal Reserve Act (12 U.S.C. 248[a), 
248(c), 371a, 371b, 461, 601, 611); section 7 of 
the International Banking Act of 1978 (12 
U.S.C. 3105); and section 411 of the Garn St- 
Germain Depository Institutions Act of 1982 
(12 U.S.C. 461). 


2. Section 204.2 is amended by 
revising paragraphs (a)(1)(iii), (b)(1){ii), 
the first sentence of the introductory 
text of (c)(1)}(i), and paragraphs (e){6) 
and {i){1)(iii)(B); by removing paragraph 
(b}{(3){iv) and redesignating paragraph 
(b)(3}{v) as (b)(3){iv); and by adding 
paragraph (u), to read as follows: 


§ 204.2 Definitions. 

(a)(1)* * * 

(iii) An outstanding draft, certified 
check, cashier's check, money order, or 
teller’s check drawn by the depository 
institution on itself or on another 
depository institution, Federal Reserve 
Bank, Federal Home Loan Bank, or 
payable through or at another 
depository institution, Federal Reserve 
Bank, or Federal Home Loan Bank; 

(b)(1) * * * 

(ii) Certified, cashier's, teller’s, and 
officer’s checks (including checks issued 
by the depository institution in payment 
of dividends); 

(c)(4)* * * 

{i) A deposit that the depositor does 
not have a right and is not permitted to 
make withdrawals from within six days 
after the date of deposit unless the 
deposit is subject to an early 
withdrawal penalty of at least seven 
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days’ simple interest on amounts 
withdrawn within the first six days after 
the last deposit. * * * 

‘e * 2 

(6) All deposits other than time and 
savings accounts, including those 
accounts that are time and savings 
deposits in form but that the Board has 
determined, by rule or order, to be 
transaction accounts. 


(i 
(1) oe 
(iii) 
(B) Matured bonds and coupons; 


zee 


* 


(u) Teller’s check means a check 
drawn by the depository institution on 
another depository institution, a Federal 
Reserve Bank, or a Federal Home Loan 
Bank, or payable at or through another 
depository institution, a Federal Reserve 
Bank, or a Federal Home Loan Bank, 
and which the drawing depository 
institution may engage or be obliged to 
pay upon dishonor. 

3. Section 204.133 is added to read as 
follows: 


§ 204.133 Multiple savings deposits 
treated as a transaction account. 

(a) Authority. Under section 19{a) of 
the Federal Reserve Act, the Board is 
authorized to define the terms used in 
section 19, and to prescibe regulations to 
implement and prevent evasions of the 
requirements of that section. Section 
19(b) establishes general reserve 
requirements on transaction accounts 
and non personal time deposits. Under 
section 19(b)(1)(F), the Board also is 
authorized to determine, by regulation 
or order, that an account or deposit is a 
transaction account if such account is 
used directly or indirectly for the 
purpose of making payments to third 
persons or others. 

(b) Background. Under Regulation D, 
12 CFR part 204 at 204.2(d)(2), the term 
“savings deposit” includes a deposit or 
an account that otherwise meets the 
requirements of § 204.2(d)(1) and from 
which the depositor is permitted or 
authorized to make up to six transfers or 
withdrawals per month or statement 
cycle of at least four weeks. The 
depository institution may authorize up 
to three of these six transfers to be 
made by check, draft, debit card, or 
similar order drawn by the depositor 
and payable to third parties. If more 
than six transfers (or more than three 


1 Footnote unchanged from technical amendments 

approved concurrently with this proposal. See 
“Final Rule” published in this issue of the Federal 
Register. 
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third party transfers by check, etc.) are 
permitted or authorized per month or 


as a savings deposit. If the depositor, 

d the period, makes more than six 
ers or withdrawals (or more than 

three third party transfers by check, 

etc.), the depository institution may, 

depending upon the facts and 

circumstances, be required by 

Regulation D (Footnote 5 at 

§ 204.2(d)(2)) to reclassify or close the 

account. 


(c) Use of multiple savings deposits. 
Depository institutions have asked for . 
guidance as to when a depositor may 
maintain more than one sa’ deposit 
and be permitted to make all 
transfers or withdrawals authorized for 
savings deposits under Regulation D 
from each savings deposit. The Board 
has determined that, if a depository 
institution opens more than one savings 
deposit for a depositor that authorizes or 
permits transfers and withdrawals so 
that the total transfers and withdrawals 
from these accounts may be in excess of 
those permitted by Regulation D for an 
individual savings account, the accounts 
generally should be considered to be 
transaction accounts. This 
determination applies regardless of 
whether the deposits have entirely 
separate account numbers or are 
subsidiary accounts of a master deposit 
account. Multiple savings accounts, 
however, should not be considered to be 
transaction accounts if the depositor 
establishes a business purpose, other 
than increasing the number of transfers 
or withdrawals, for maintaining more 
than one savings deposit. 

(d) Examples. The distinction between 
appropriate and inappropriate uses of 
multiple — - illustrated by the 
following example: 

Example (1). (i) x wishes to open an 
account that maximizes his interest 
earnings but also permits X to draw up 
to ten checks a month against the 
account. X’s Bank suggests an 
arrangement under which X establishes 
four savings deposits at Bank. Under the 
arrangement, X deposits funds in the 
first account and then draws three 
checks against that account. X then 
instructs Bank to transfer all funds in 
excess of the amount of the three checks 
to the second account and draws an 
additional three checks. Funds are 
continually shifted between accounts 
when additional checks are drawn so 
that no more than three checks are 
drawn against each account each 
month. 

(ii) The use of four savings accounts in 
the name of X in this example is 
designed solely to exceed the transfer 


limitations on savings accounts. 
Accordingly, the savings accounts 


Example (2). (i) X is trustee of 
separate trusts for each of his four 


- children. X, as trustee, opens a savings 


deposit in a depository institution for 
each of his four children in order to 
ensure an independent accounting of the 
funds held by each trust. 

(ii) The use of four savings deposits in 
the name of X in this example is 
appropriate, and the third party 
transfers from one account should not 
be considered in determining whether 
the transfer and withdrawal limit was 
exceeded on any other account. X 
established a business purpose, the 
segregation of the trust assets, for each 
account separate from the need to make 
third party transfers. Furthermore, there 
is no indication, such as by the direct or 
indirect transfer of funds from one 
one to oe that the ae 
are being any other 
than to make transfers to the 
appropriate trust. 

Example (3). (i) E, an escrow 
company, maintains a savings deposit 
and a checking account at Bank. When 
E takes funds in escrow for its 
customers, E deposits the funds in the 
master savings deposit under an 
agreement by which Bank will account 
for the funds in a subsidiary account 
under the master savings deposit. Under 
the terms of the agreement between 
each customer and E, and under the 
applicable state law, the funds that are 
placed in each subsidiary account at 
Bank are owned by the appropriate 
customer. Bank pays interest in the 
subsidiary account, reports that 
information to the appropriate a 
authorities as interest earned by ea 
customer, and records all transactions 
relating to the subsidiary account. When 
disbursements are to be made to or on 
behalf of a customer under the terms of 
the escrow agreement, E submits 
disbursement instructions to Bank by 
means of an electronic data 
transmission. In accordance with those 
instructions, Bank will transfer funds 
from the master savings deposit to the 
checking account, and will make the 
appropriate entries to the appropriate 
subsidiary account. For each subsidiary 
account, Bank has authorized not more 
than six electronic data transmission 
transfers to be made in a month, and E 
makes not more than six such transfers 
per month. Because E has numerous 
customers, however, such transfers from 
the master savings deposit may number 
in the thousands each month. 

(ii) For purposes of Regulation D, the 
use of « master savings deposit and 


subsidiary accounts in this example 
results in the creation of a separate 
savings deposit for each ee 
account. Accordingly, the 

look through the master oe aoe 
in determining whether the transfer and 
withdrawal limit has been exceeded. By 
the terms of the agreements and the 
applicable state law, the funds and any 
accrued interest belong to the customers 
of E, even though they are controlled by 
E. The subsidiary accounts were 
established for a specific business 
purpose, that is to maintain and account 
for the funds of each customer of E, and 
not for the purpose of permitting E to 
make excess transfers from the master 
savings deposit. 

(e) Procedures. A depository 
institution should not assist a customer 
in establishing multiple savings deposits 
with transfer capabilities unless the 
customer has a legitimate purpose for 
the multiple accounts. Depository 
institutions need not attempt to 
determine whether depositors have 
multiple savings deposits by matching 
names or taxpayer identification 
numbers on existing deposit accounts or 
new deposit accounts where the 
depositor indicates that it does not have 
other savings deposits with that 
depository institution. 


4. Section 204.134 is added to read as 
follows: 


§ 204.134 Linked time deposits and 
transaction accounts. 


(a) Authority. Under section 19(a) of 
the Federal Reserve Act, the Board is 
authorized to define the terms used in 
section 19, and to prescribe regulations 
to implement and prevent evasions of 
the requirements of that section. Section 
19(b)(2) establishes general reserve 
requirements on transaction accounts 
and non personal time deposits. Under 
section 19(b)(1)(F), the Board also is 
authorized to determine, by regulation 
or order, that an account or deposit is a 
transaction account if such account is 
used directly or indirectly for the 
purpose of making payments to third 
persons or others. 

(b) Linked time deposits and 
transaction accounis. (1) Some 
depository institutions are offering or 
proposing to offer account arrangements 
under which a group of participating 
depositors maintain transaction 
accounts and time deposits with a 
depository institution in an arrangement 
under which each depositor may draw 
checks up to the aggregate amount held 
by that depositor in these accounts. 
Under this account arrangement, at the 

end of the day funds over a specified 
balance in each depositor’s transaction 
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~ account are swept from the transaction 


an arrangement may be held directly by 
the depositor or indirectly through a 

trust or other arrangement. The 
individual depositor’s interest in time 
deposits may be identifiable, with an 
agreement by the depositors that 
balances held in the 

be used to pay checks drawn by ao 


an individed interest in a series of time 
deposits. 

(3) Each day funds from the maturing 
time deposits are available to pay 
checks or other charges to the 
depositor’s transaction account. The 
depository institution’s decision 
concerning whether to pay checks 
drawn on an individual depositor’s 
transaction accoaunt is based on the 
aggregate amount of funds that the 
depositor has invested in the 
arrangement, including any amount that 
may be invested in unmatured time 
deposits. Only if checks drawn by all 
participants in the ent exceed 
the total balance of funds available that 
day—i.e. funds that are not invest in 
unmatured time deposits—is a time 
deposit withdrawn prior to maturity so 
as to incur an early withdrawal penalty. 
The arrangement may be marketed as 
p the customer unlimited access 
to its funds with a high rate of interest. 

(c) Conclusion. In these arrangements, 
the aggregate deposit catenin thal of all 
participants generally vary by a 
comparatively small amount, allowing 
the time deposits maturing on any day 
to safely cover any charges to the 
depositors’ transaction accounts and 
avoiding any early withdrawal 
penalties. Thus, this arrangement 
substitutes time deposit balances for 
transaction accounts balances with no 
practical restrictions on the depositors’ 
access to their funds, and serves no 
business purpose other than to allow the 
payment of higher interest through the 
. avoidance of reserve requirements. As 
the time deposits may be used to 


— funds indirectly for the purposes 


the time deposits should be considered 
to be transaction accounts for the 
purposes of Regulation D. 

5. Section 204.135 is added to read as 
follows: 


$ 204.135 Shifting funde between 
Institutions to make use of the 
low reserve tranche. 

(a) Authority. Under section 19({a) of 
the Federal Reserve Act (12 U.S.C. 
461(a)) of the Board is authorized to 
define terms used in section 19, and to 
prescribe regulations to implement and 
to prevent evasions of the requirements 
of that section. Section 19{b)(2) 
establishes general reserve 
requirements on transaction accounts 

nonpersonal time deposits. In 
addition to its authority to define terms 
under section 19(a), section 19(g) of the 


terms relating to deductions allowed in 
reserve computation, including 
“balances due from other banks.” 

(b) Background. (1) Currently, the 
Board requires reserves of zero, three, or 
twelve percent on transaction accounts, 
depending upon the amount of 
transaction deposits in the depository 


another depository institution located in 
the United States if those balances are 
subject to immediate withdrawal by the 
depositing depository institution 
($ 204.3(f)). This deduction is commonly 
known as the “due xl deduction. In 
addition, Regulation D 
8 ae 2 AA canoe from the 
definition of “depository” any liability 
of a depository institution on a 
promissory note or similar obligation 
that is issued or undertaken and held for 
the account of an office located in the 
United States of another depository 
institution. Transactions falling within 
this exemption from the definition of 
“deposit” include federal funds or “fed 
funds” transactions 

(2) Under section 49(b)(2) of the 
Federal Reserve Act (12 U.S.C. 
461(b}(2)), the Board is required to 
impose reserves of three percent on total 
transaction deposits at or below an 
amount determined under a formula. 
Transaction deposits falling within this 
amount are in the “low reserve tranche.” 
Currently the low reserve tranche runs 
up to $41.1 million. Under section 
19(b)(11) of the Federal Reserve Act (12 
U.S.C. 461(b}(11)) the Board is also 


required to impose reserves of zero 


amount greater than the low reserve 
tranche have entered into transactions 
with afiliated depository institutions 
that have transaction account balances 
below the maximum low reserve tranche 
amount. These transactions are intended 
to lower the transaction reserves of the 
institution and leave 
the economic position of the smaller 
depository institutions unaffected. These 
transactions have no apparent purposes 
other than to reduce required reserves. 
The larger depository institution places 
funds in a demand deposit at a small 
domestic depository institution. The 
larger depository institution considers 
those funds to be subject to the “due 
from” exemption, and accordingly 
reduces its transaction reserves in the 
amount of the demand deposit. The 
larger depository institution then 
reduces its transaction account reserves 
by twelve percent of the deposited 
amount. The small depository 
institution, because it is within the low 
reserve tranche, must maintain 
transaction account reserves on the 
funds deposited by the larger depository 
institution at three percent. The small 
depository institution then transfers all 
but three percent of the funds deposited 
by the larger depository institution back 
to the larger depository institution in a 
transaction that appears to qualify as a 
fed funds transaction, and charges no 
interest, or at most, nominal interest on 
the transaction. The three percent not 
to the larger depository 
institution is the amount of the larger 
depository institution's deposit that the 
small depository institution must 
maintain as transaction account 
reserves. Because the larger depository 
institution books this second part of the 
transaction as a fed funds transaction, 
the larger depository institution does not 
maintain reserves on the funds that it 


depository institution has availabie for 
its use 97 percent of the amount 
transferred 


transaction, it would have maintained 
transaction account reserves of twelve 
percent on that amount, and would have 
had only 88 percent of that amount for 
use in its business. 
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that is exempt from transaction account 
reserve requirements. 

6. Section 204.136 is added to read as 
follows: 


§ 204.136 Treatment of trust overdrafts 


(a) Authority. Under section 19(a) of 


to pdt nee and —— evasions of 
the requirements of that section. Section 
19(b) establishes general reserve 
requirements on transaction accounts 
and non personal time deposits. Under 
section 19(b)({1)(F), the Board also is 
authorized to determine, by regulation 
or order, that an account or deposit is a 
transaction account if such account is 
used directly or indirectly for the 
purpose of making payments to third 
persons or 0 
(b) Netting of trust account balances. 
Not all depository institutions have 
treated overdrafts in trust accounts 
administered by a trust department in 
the same manner when calculating the 
balance in a commingled transaction 
account in the depository institution for 
the account of the trust department of 
the institution. In some cases, depository 
institutions carry the te of the 
positive balances in the individual trust 
accounts as the balance on which 
reserves are computed for the 
account. In other cases 
d institutions net positive 
in some trust accounts against 
negative balances in other trust 
accounts, thus reducing the balance 
the commingled account and lowering 
ae reserve requirements. Except in 


should not be netted against positive 
balances in other trust accounts when 


puciiive enamine babamnshante 
-effect of reducing the aggregate of 
transaction accounts reported by the 


Seem 
and reduces the reserves the 

seiebadiamenmamieentios 

accounts under Regulation C. Unless the 


reflect the aggregate of the positive 
balances for the individual trusts. 
ae Example. For example, where a 
it engages in securities 
fouling activities for trust accounts, 
overdrafts might occur because of the 
trust department's attempt to 
“normalize” the effects of timing delays 
between the depository institution's 
receipt of the cash collateral from the 
broker and the trust department's 
posting of the transaction to the lending 
trust account. When securities are lent 
from a trust customer to a broker that 
pledges cash as collateral, the broker 
usually transfers the cash collateral to 
the depository institution on the day 
that the securities are made available. 
While the institution has the use of the 
funds from the time of the transfer, the 
trust department’s normal posting 
procedures may not reflect receipt of the 
cash collateral by the individual account 
until the next day. On the day that the 
loan is terminated, the broker returns 
the securities to the lending trust 
account and the trust customer's 
account is debited for the amount of the 
cash collateral that is returned by the 
depository institution to the broker. The 
trust ent, however, often does 
not liquidate the investment made with 
the cash collateral until the day after the 
loan termiantes, which normally causes 
a one day overdraft in the trust account. 
Regulation D requires that, on the day 
the loan is terminated, the depository 
institution regard the negative balance 
in the customer’s account as zero for 
reserve requirement reporting purposes 
and not net the overdraft against 
positive balances in other accounts. 
(d) Procedures. In order to meet the 


trust accounts without netting negative 


Fe ret ceen ite 
Federal Reserve System, April 12, 


William W. Wiles, 
Secretary of the Board. 

[FR Doc. 91-8990 Piled 4-16-01; 8:45 am] 
BILLING CODE 6210-01-41 


LS 
DEPARTMENT OF THE TREASURY 
Office of the Assistant Secretary 
(Domestic Finance) 

17 CFR Part 403 


Implementing Regulations for the 
Government Securities Act of 1986 


AGENCY: Office of the Assistant 
Secretary (Domestic Finance), Treasury. 


action: Proposed rule. 


summary: The Department of the 
Treasury (“Department”) is issuing for 
comment proposed amendments to the 
regulations issued on July 24, 1987 (52 FR 
27910) under the Government Securities 
Act of 1986 (the “Government Securities 
Act” or “GSA”) (Pub. L. 99-571, 17 CFR 
Ch. IV). The proposed amendments 
would implement a buy-in requirement 
for (1) Mortgage-backed securities that 
are in a fail to receive status for more 
than 60 calendar days, and (2) all 
government securities that are needed to 
complete a sell order of a customer 
(other than a short sale) if the securities 
have not been received from the 
customer within ten business days after 
the settlement date. These proposed 
requirements would apply to all entities 
that are required to register or provide 
notice of their status as government 
securities brokers or dealers pursuant to 
section 15C{a}{1) of the Securities 
Exchange Act of 1934 (“Exchange Act”). 
DaTEs: Comments must be submitted on 
or before June 17, 1991. 

ADDRESSES: Comments should be sent 
to: Government Securities Regulations 
Staff, Public Debt, Department of the 
Treasury, Room 209, 999 E Street, NW., 
Washington, DC 20239-0001. Comments 
received will be available for public 


Avenue, NW., Washington, DC 20220. 
FOR FURTHER INFORMATION CONTACT: 
Ken Papaj (Director) or Clifford Rones 
(Attorney-Advisor), Public Debt, room 
209, 999 E Street NW., Washington, DC 
20239-0001, (202) 376-4632. 





L Background 

Sections 403.1 and 403.4 (17 CFR 403.1 
and 403.4) of the final GSA regulations 
incorporate the buy-in provision 
contained in Securities and Exchange 
Commission (SEC) Rule 15c3~-3(d)(2) (17 
CFR 240.15c3-3(d)(2)) for transactions in 
government securities conducted by 
registered brokers or dealers and 
registered government securities brokers 
or dealers. Financial institutions that 
filed notice as government securities 
brokers or dealers are subject to a 
similar buy-in rule set out at 
§ 403.5(c)(1)(iii) of the GSA regulations. 
These rules require a government 
securities broker or dealer to take 
prompt steps to obtain possession or 
control of customers’ fully paid and 
excess margin government securities 
that have been in a fail to receive status 
for more than 30 calendar days through 
a buy-in or other procedure. Mortgage- 
backed securities, however, are not 
subject to these buy-in requirements. 

e buy-in provisions for fails to 
receive of mortgage-backed securities, 
which had been included in the 
temporary GSA regulations (52 FR 
19642, 19703-19705), were suspended in 

- the final regulations. This suspension 
was in response to a number of industry 
comments which expressed concerns 
over the difficulties and problems of 
buying-in mortgage-backed securities, 
particularly where the customer 
specified delivery of a particular pool 
number with unique characteristics. In 
addition, the SEC had already 
suspended enforcement of the buy-in 
requirement as it applied to mortgage- 
backed securities. For these reasons, the 
Department suspended the buy-in 
provision for mortgage-backed securities 
pending further examination and 
investigation of this market. The 
Department and staff of the SEC have 
worked together to gain a better 
understanding of the complexities and 
unique features of the mortgage-backed 
securities market that contribute to the 
scarcity of securities and to the larger 
number of deliveries not accomplished 
on the scheduled settlement date as 
compared to transactions in other 
government securities. Treasury and the 
SEC have been assisted in their efforts 
to develop a workable buy-in rule for 
mortgage-backed securities by an 
industry task force, organized by the 
Public Securities Association (PSA).' 


1 The task force, having completed its 
examination of the mortgage-backed securities 
market, recommends that government securities 
brokers or dealers initiate buy-in procedures for 
customers’ fully paid or excess margin mortgage- 


For the reasons more fully explained 
below, the Department supports a 60- 
day buy-in rule for mortgage-backed 
securities. 

In addition, the Department is 
reproposing that paragraph (m) of SEC 
Rule 15c3-3 (17 CFR 240.15c3-3(m)), 
which requires the buying-in of 
securities that have not been received 
after ten days and that are needed to 
complete a customer sell order (other 
than a short sale), be incorporated by 
cross reference and be made applicable 
to government securities transactions 
conducted by registered brokers and 
dealers and registered government 
securities brokers and dealers.* A 
similar provision that would apply to 
financial institutions that have filed 
notice as government securities brokers 
or dealers is also being proposed at 
§ 403.5(g). 


Il. Analysis 
A. Buy-ins for Fails to Receive 


Currently, 17 CFR 403.4(g), which 
applies to both registered brokers or 
dealers and registered government 
securities brokers or dealers, states that 
the buy-in requirement of paragraph 
240.15c3-3(d)(2) is suspended with 
respect to mortgage-backed securities. 
The Department proposes to modify 
§ 403.4(g) such that the requirements of 
paragraph 240.14c3-3(d)(2) to take 
prompt steps to obtain possession or 
control of failed to receive securities 
through a buy-in procedure or otherwise 
would apply to mortgage-backed 
securities in a fail to receive status for 
more than 60 calendar days. Similarly, 
paragraph 403.5(c)(1)(iii), which applies 
to financial institutions that have filed 
notice as government securities brokers 
or dealers, would be modified to 
prescribe a similar buy-in requirement 
for these entities. 

The Department proposes a longer 
buy-in period of 60 calendar days for 
fails to receive for mortgage-backed 
securities (as compared to the 30 
calendar day time frame applicable to 
other government securities that is 
currently in place). This difference can, 
for the most part, be attributed to the 
length of the settlement cycle associated 
with mortgage-backed securities, which, 
in many instances, may be as long as 30 
days. In addition, as previously stated, 
the buying-in of mortgage-backed 
securities can be difficult to the 
complexities of the instruments, the 
particularities of the settlement process, 


backed securities that are failed to receive for more 
than 60 calendar days. 

® The temporary regulations incorporated, with 
some revisions, SEC Rule 15c3-3(m). See 52 FR 
19642, 19704 (temporary § 403.4(i)). 
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and the scarcity in the market of 
specified pools, especially when a 
customer requests delivery of a 
particular pool with unique 
characteristics. These factors indicate 
that a time frame greater than 30 days 
may be required to successfully settle or 
otherwise acquire a specified mortgage- 
backed securities trade. Therefore, a 
time frame of 60 calendar days 
reasonably addresses the concerns of 
customer protection while, at the same 
time, taking into consideration the 
ability of brokers or dealers to acquire 
the securities. 

Historically, mortgage-backed 
securities have had a high fail rate 
because of the reasons cited above, 
particularly the variances in the 
settlement time frames. As a result, 
several years ago, an attempt was made 
by market participants to standardize 
the settlement process for mortgage- 
backed securities. Specific monthly 
settlement dates were assigned to each 
particular class or pool of mortgage- 
backed securities. This settlement date 
system has proved to be successful in 
alleviating the workload during the 
heaviest settlement periods. Although a 
settlement date other than a scheduled 
settlement date can be requested, the 
buyer pays a premium for this 
exception. Thus, in order to avoid the 
additional expenses associated with 
abnormal settlements, any buy-in 
accomplished pursuant to the proposed 
rules would be permitted to settle on the 
next regularly scheduled settlement date 
for that particular class or pool of 
mortgage-backed securities. 

The Department is also aware that a 
larger number of fails have been due to 
the loss of physical securities and 
problems associated with the clearance 
and settlement of mortgage-backed 
securities that have not yet been 
converted to book-entry form and 
maintained by the Participant Trust 
Company (PTC) system, which serves as 
a book-entry depository for Government 
National Mortgage Association (GNMA) 
securities. Although the number of fails 
of mortgage-backed securities is 
expected to decrease as more GNMA 
securities are converted to book-entry 
form and maintained by PTC, the 
scarcity of specific pools, together with 
the complexity of mortgage-backed 
securities and their extended settlement 
cycle, will continue to be problematic. 
Thus, a 60-day buy-in time frame for 
mortgage-backed securities appears to 
be reasonable and appropriate as part of 
an overall framework to ensure that 
customer security positions are 
protected. The 60-day time frame will 
provide adequate time for most fails to 
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receive to be corrected through existing 
procedures. 


does not object to the 60-day buy-in time 
frame for mortgage-backed securities 
and ee at some future time, 
to recommend to the Commission a 
proposal to revise Rule a ina 
manner consistent with the 

Department's proposed change to 
paragraph 403.4(g). 


B. Buy-ins for Customer Sell Orders 


The Department is reproposing a buy- 
in requirement for customer sell orders 
that was included in the temporary 
regulations but was suspended in the 
final regulations. In the temporary 
regulations (52 FR 19642, 19704), the 
Department adopted, with certain 
modifications, paragraph (m) of SEC 
Rule 15c3-3 (17 CFR 240.15c3-3(m)) for 
government securities. This rule had 
been suspended by the SEC in 1973 with 
respect to exempted securities, including 
government securities.* Paragraph (m), 
which was applicable to registered 
brokers and dealers and registered 
government securities brokers and 
dealers, states that if a broker or dealer 
executes a customer sell order (other 
than a short sale) and the broker or 
dealer has not obtained the securities 
from the customer within ten business 
days after the settlement date, then the 
broker or dealer shall close out the 
transaction with the customer by 
purchasing securities of like kind and 
quantity. The temporary CSA 
regulations (paragraphs 403.1 and 


sale” and by extending the time frame to 
30 calendar days for mortgage-backed 
securities. However, in response to 
commenters’ objections to the 
operational burdens of this provision, 
the incorporation of paragraph (m) was 
excluded from the final regulations (52 
FR 27910, 27821-22), which had the 
effect of suspending the applicability of 
this paragraph to transactions in 
government securities conducted by 
government securities brokers and 
dealers. The Department also noted that 
it would, in consultation with the SEC, 
continue to study this issue to determine 
if eventual application of a buy-in rule 
for customer sell orders in government 
securities would be desirable. 


* 36 FR 12103 (May 9, 1973). 


In light of the resolution of issues in 
the securities 


market 
that now enables the Department to 
propose a buy-in rule for fails to receive 
oO 


n sed securities, and 
the fact that a buy-in rule for all o 


operational burdens associated with a 
buy-in rule for customer sell orders have 
been significantly diminished. 
Accordingly, the Department proposes 
ee 
regulations, which tes by 
reference, paragraph (m) of SEC Rule 
15c3-8, with one modification. The 
modification defines “short sale” for the 
purposes of the rule to mean that the 
customer has informed the broker or 
dealer that the sale is a short sale. 

A companion buy-in rule for financial 
institutions that have filed notice as 
government securities brokers or dealers 
is also being proposed by adding this 


ignated as paragraph 403.5(h), and 
it would be revised to give the 
appropriate regulatory agencies for 
financial institutions the authority to 
grant extensions of the 10-day buy-in 
requirement for customer sell orders. 
This additional authority is being 
provided to the bank regulatory 
agencies because ph (n) of SEC 
Rule 15c3-3 (17 CFR 240.15c3-3(n)) gives 
a registered national securities 
exchange or a registered national 
securities association the authority to 
grant extensions of time for the close- 
out of a customer sell order in 
exceptional circumstances. 

The main purpose of the — 
requirements for customer sell orders is 
to encourage brokers and dealers to 
close-out transactions after a stated 
period of time. These provisions are also 
ae to prevent customers from 

=aa take advantage of changes 
‘a on et value of securities by 
refusing to deliver a security to a broker 
or dealer when the price goes up after a 
sell order has been executed. The buy-in 
rules for customer sell orders will also 
enhance customer protection since a 
customer's failure to deliver a security 
to the executing broker or dealer could 
result in that broker’s or dealer’s failure 


to deliver to its counterparty. 
- The 


Department is proposing a 10-day 
close-out time frame for all government 
securities. The rules provide an 
exemption for short sales, which are the 
primary cause of non-delivery. Since the 
government securities market is 
primarily a dealer market, and one in 


manner that conforms with the 
Department's proposed rule in 
paragraph 403.4(1). 


Ill. Special Analysis 


The proposed rules would require 
government securities brokers or dealers 
that registered or filed notice pursuant 
to section 15C(a)(1) of the Exchange Act 
to take prompt steps to buy-in or 
otherwise obtain mo: cked 
securities that are in a fail to receive 


previously incorporated buy-in 
requirements for ania heist 
securities in the proposed and 
temporary regulations. However, they 
were suspended in the final regulations 
in response to commenter concerns, 
including a suggestion that an industry 
task force, organized by the PSA, study 
the issues involved and develop a 
recommended buy-in rule and related 
procedures. In was understood, that 
upon completion of this evaluation, a 
buy-in rule for mortgage-backed 
securities would be f 

These amendments proposing a 60- 
day buy-in rule for mortgage-backed 
securities are ees to the concerns 
expressed b: commenters 
and reflect the pe complexities 
of the mortgage-backed securities 
market. As such, rules 


mortgage-backed securities. Similar 
rules are already in place for all other 
government securities. Regarding the 
buy-in rule for customer sell orders, the 
exemption for short sales provided in 
ude most fails from 


proposed 
any substantial additional regulatory 
requirements, 
It is the Department's view that the 
proposed buy-in regulations wil not 
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impose any major increase in costs on 
those affected or significantly affect the 
economy in general. The buy-in rules are 
intended to strengthen customer 
protection and to ensure that 
transactions which have been 
contracted to occur, actually do occur. 
Since the proposed regulations reinstate 
a suspended buy-in requirements for 
mortgage-backed securities, and a 
suspended buy-in rule for customer sell 
orders, the Department has also 
concluded that they will not have an 
unnecessary or inappropriately 
differential impact on classes of entities 
affected by them such as to create a 
burden on competition. The rules are 
intended to impact equally upon all 
participants in the government securities 
market. Based on the foregoing, the 
Department has concluded that the 
proposed regulations do not constitute a 
major rule for the purposes of Executive 
Order 12291 and that a regulatory 
impact analysis is not required. 

In addition, pursuant to the 
Regulatory Flexibility Act (5 U.S.C. 601, 
et. seq. ), itis hereby certified that the 
proposed regulations, if adopted, will 
not have a significant economic impact 
on a substantial number of small entities 
and, as a result, a regulatory flexibility 
analysig is not required. 

The Paperwork Reduction Act (44 
U.S.C. 3504(h)) requires that collections 
of information prescribed in proposed 
rules be submitted to the Office of 
Management and Budget for review and 
approval. Since these proposed rules | 
contain no new collections of 
information, the submission described in 
the Paperwork Reduction Act is 
inapplicable. 


List of Subjects in 17 CFR Part 403 


Banks, banking, Brokers, Government 
securities. 


For the reasons set out in the 
Preamble, it is proposed that 17 CFR 
part 403 be amended to read as follows: 


PART 403—PROTECTION OF 
CUSTOMER SECURITIES AND 
BALANCES 


1. The authority citation for Part 403 
continues to read as follows: 

Authority: Sec. 101, Pub. L. 99-571, 100 Stat. 
3209 (15 U.S.C. 780-5(b){1)(A), (b)(2)). 


2. Section 403.1 is revised to read as 
follows: 


§ 403.1 Application of part to registered 
brokers and dealers. 

With respect to their activities in 
government securities, compliance by 
registered brokers or dealers with 
§ 240.8c-1 of this title (SEC Rule 8c-1), as 
modified by § 403.2(a), (b) and (c), with 


§ 240.15c2~1 of this title (SEC Rule 15c2- 
1), with § 240.15c3-2 of this title (SEC 
Rule 15c3-2), as modified by § 403.3, and 
with §-240.15c3-3 of this title (SEC Rule 
15c3-3), as modified by § 403.4(a)-(d), 
(e)(2)-(3), (f)-(1), and (1), constitutes 
compliance with this part. 

3. Section 403.4 is amended by 
revising paragraph (g) and by adding 
paragraph (1) to read as follows: 


§ 403.4 Customer protection—reserves 
ard custody of securities. 


* * 2 * * 


(g) For the purposes of this section, 

§ 240.15c3(d)(2) of this title is modified 
to read as follows: 

“(2) Securities included on his books 
or records as failed to receive more than 
30 calendar days, or in the case of 
mortgage-backed securities, more than 
60 calendar days, then the broker or 
dealer shall, not later than the business 
day following the day on which such 
determination is made, take prompt 
steps to obtain possession or control of 
securities so failed to receive through a 
buy-in procedure or otherwise; or” 


* * * * * 


(1) For purposes of this section, 
§ 240.15c3-3(m) of this title shall apply 
to government securities, 
notwithstanding the May 9, 1973, order 
of the Commission (38 FR 12103) 
suspending such applicability, except 
that “an order to execute a sale of 
securities which the seller does not 
own” shall mean that the customer 
placing the sell order has identified the 
sale as a short sale to the broker or 
dealer. 


* * * * * 


4. Section 403.5 is amended by 
revising paragraph (c)(1)(iii); by 
redesignating paragraph (g) as 
paragraph (h) and revising newly 
redesignated paragraph (h); and by 
adding new paragraph (g) to read as 
follows: 


§ 403.5 Custody of securities held by 
financial institutions that are government 
securities brokers or dealers. 


* * * * * 


fem) ~*~ 

(iii) Take prompt steps to obtain 
possession or control of securities failed 
to receive for more than 30 days, or in 
the case of mortgage-backed securities, 
for more than 60 days; or 
* * * * * 

(g) If a financial institution executes a 
sell order of a customer (other than an 
order to execute a sale of securities 
which the seller does not own, which for 
the purposes of this paragraph shall 
mean that the customer placing the sell 
order has identified the sale as a short 
sale to the financial institution) and if 
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for any reason whatever the financial 
institution has not obtained possession 
of the securities from the customer 
within ten business days after the 
settlement date, the financial institution 
shall immediately thereafter close the 
transaction with the customer by 
purchasing securities of like kind and 
quantity. 

(h) The appropriate regulatory agency 
of a financial institution that is a 
government securities broker or dealer 
may extend the period specified in 
paragraphs (c)(1)(iii) and (g) of this 
section on application of the financial 
institution for one or more limited 
periods commensurate with the 
circumstances, provided the appropriate 
regulatory agency is satisfied that the 
financial institution is acting in good 
faith in making the application and that 
exceptional circumstances warrant such 
action. Each appropriate regulatory 
agency should make and preserve for a 
period of not less than three years a 
record of each extension granted 
pursuant to this paragraph, which 
contains a summary of the justification 
for the granting of the extension. 


Dated: April 5th, 1991. 
Jerome H. Powell, 
Assistant Secretary for Domestic Finance. 
{FR Doc. 91-8925 Filed 4-16-91; 8:45 am] 
BILLING CODE 4810-40-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Ch. 1 


[Docket Nos. RM91-1 1-000; RM91-3-000; 
RM90-15-000] 


Pipeline Service Obligations; Revisions 
to Regulations Governing Self- 
implementing Transportation Under 
Part 284 of the Commission’s 
Regulations; Revisions to the 
Purchased Gas Adjustment 
Regulations; Public Conference 


April 11, 1991. 
AGENCY: Federal Energy Regulatory 
Commission. 


ACTION: Notice of public conference. 
SUMMARY: The Federal Energy 


Regulatory Commission (Commission) is 
convening a public conference to afford 


- interested persons an opportunity to 


discuss with the Commision the role of 
interstate natural gas pipelines in 
today’s natural gas markets. 
Specifically, the Commission invites 
interested persons to share their views 
on the appropriate scope and nature of 
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the interstate pipeline merchant 
function, and, to the extent pipelines 
retain their merchant role, on the ways 
that pipeline transportation services can 
be made comparable to pipeline sales 
services. 

DATES: The public conference will be 
held on May 10, 1991, at 9 a.m. Requests 
to speak should be received by the 
Commission on or before April 25, 1991. 


Number 1, 810 First Street, NE., 
Washington, DC. All requests to speak 
should identify the name of the speaker 
and the group represented, refer to 
Docket No. RM91-11-000, and be 
addressed to: Office of the Secretary, 
Federal Energy Regulatory Commision, 
825 North Capitol Street, NE., 
Washington, DC 20426. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey A. Braunstein, Office of the 
General Counsel, Federal Energy 
Regulatory Commission, 825 N. Capitol 
Street, NE., Washington, DC 20426, (202) 
208-2114. 

SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text bei this 
document in the Federal Register, th 
Commission also provides all easbested 
persons an opportunity to inspect or 
copy the contents of this document 
during normal business hours in room 
3308, 941 North Capitol Street, NE., 
Washington, DC 20428. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access CIPS, set your communications 
software to use 300, 1200 or 2400 baud, 
full duplex, no parity, 8 data bits, and 1 
stop bit. The full text of this notice will 
be available on CIPS for 30 days from 
the date of issuance. The complete text 
on diskette in WordPerfect format may 
also be purchased from the 
Commissions Copy Contractor, La Dorn 
Systems Corporation, also located in 
room 3308, 941 North Capitol Street, NE., 
Washington, DC 20428. 


I. Purpose 

The Federal Energy Regulatory 
Commission (Commission) is convening 
a conference to afford interested 
persons an opportunity to discuss with 
the Commission the role of interstate 
natural gas pipelines in today’s natural 
gas markets. Specifically, the 
Commission invites interested persons 
to share their views on the appropriate 
scope and nature of the interstate 


pipeline merchant function, and, to the 
extent pipelines retain their merchant 
role, on the ways that pipeline 
transportation services can be made 
comparable to pipeline sales services. 

The Commission recognizes that the 
issues delineated above encompass 
many other subject matters, several of 
which have been discussed at other 
conferences held over the past year. In 
that regard, the Commission's staff has 
compiled a list of subjects and relevant 
questions, which is attached as an 
appendix to this notice. Interested 
persons are invited to submit written 
comments on all or part of these topics. 
If they have submitted comments 
previously, they may incorporate those 
comments into this record by attaching a 
copy of the comments to any comments 
that are filed in conjunction with the 
conference convened by this notice. The 
Commission emphasizes, however, that 
this conference will be limited in scope 
to the topics of the role of pipelines 
generally and the means for making 
pipeline transportation services 
comparable in quality to pipeline sales 
services. 

The conference will be held in 
Commission Hearing Room No. 1, 810 
First Street, NW., Washington, DC, on 
May 10, 1991, at 9 a.m. 


Il. Procedures 


Persons desiring to make an oral 
presentation must file a request to 
speak. Persons with common points of 
view are urged to appoint a single 
spokesperson for oral presentations. The 
request to speak should be filed with the 
Secretary on or before April 25, 1991. 
Requests to speak should identify the 
name of the speaker and the group 
represented and the topics upon which it 
is desired to make a presentation. The 
Commission may not be able to 
accommodate all requests to participate 
in the conference. However, the 
Commission will seek to ensure that all 
segments of the industry are adequately 
represented. The requests should be 
submitted to the Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NW., 
Washington, DC, 20426, and should refer 
to Docket No. R91-11-000. As stated 
above, the Commission invites (but does 
not require) written comments from any 
interested person on the subjects and 
questions set forth in the appendix. The 
written comments shouldbe filed with 
the Secretary on or before May 2, 1991. 
These procedures will enable the 
Commission to consider all positions. 


By direction of the Commission. 
Lois D. Cashell, 


Related to the Service Obligations of 
Interstate Natural Gas Pipelines 


I. Background 


From the inception of the Federal 
regulation of natural gas pipelines in 
1938 until recently, the pipelines 
primarily engaged in providing a 
merchant service at the city gate. The 
pipelines would obtain gas supplies 
upstream in the production areas, 
transport those supplies downstream to 
the market areas, and there sell the gas 
to local distribution companies (LDCs) 
in jurisdictional sales for resale under 
the Natural Gas Act (NGA) or to end 
users such as industrials in 
nonjurisdictional direct sales. The 
pipelines’ transportation of gas owned 
by others was a minor aspect of the 
pipeline business. 


In 1978, Congress enacted the Natural 
Gas Policy Act of 1978 (NGPA) in 
response to the problems caused by 
regulation of wellhead gas prices under 
the NGA.? Congress’ aim was to solve 
those problems which had caused 
severe gas shortages in the interstate 


market.* Among other things, Congress’ 
intent was for market forces to play a 
“more significant role in determining the 
supply, the demand, and the price of 
natural gas.” * 


In 1985, the Commission adopted 
Order No. 436 * to institute open-access 


2 See the Supreme Court's recent discussion in 
Mobil Oil Exploration & Producing Southeast Inc. v. 
United Distribution Companies, 50 U.S.L.W. 4054, 
4056 (U.S. January 8, 1991). 

3 Id., slip op. at 4. 

% Transcontinental Gas Pipe Line Corp. v. State 
Oil and Gas Board of Miss., 474 U.S. 409, 422 (1986). 
Congress continued this policy by enacting the 
Natural Gas Wellhead Decontrol Act in 1969. Public 
Law No. 101-60, 103 Stat. 157 (1989). 

* Regulation of Natural Gas Pipelines After 
Partial Wellhead Decontrol, 50 FR 42,408 (Oct. 18, 
1985), FERC Stats. & Regs. [Regulations Preambles 
1982-1985} | 30.665 (1985), vacated and remanded, 
Associated Gas Distributors v. FERC, 824 F.2d 961 
(D.C. Cir. 1987), readopted on an interim basis, 
Order No. 500, 52 FR 30,394 (Aug. 14, 1987), FERC 
Stats. & Regs. | 30,761 (1887), remanded, American 
Gas Association v. FERC, 888 F.2d 136 (D.C. Cir. 
1989), readopted, Order No. 500-H, 54 FR 52,344, 
(Dec. 21, 1989), FERC Stats. & Regs. § 30,867 (1989), 
reh’g granted in part and denied in part, Order No. 
500-1 55 FR 6605 (Feb. 26, 1990), FERC Stats. & Regs. 
{30,880 (1990), aff'd in part and remanded in part, 
American Gas Association v. FERC, 912 F.2d 1498 
(D.C. Cir. 1990). 





transportation in furtherance of the 
jective to permit a 


mmission issued a policy statement 
guidance with respect to the 


statement was issued to ensure that 
pipeline transportation rates comply 
with Section 284.7 of the Commission's 
regulations.?° That section, among other 
things, provides that rates must be 
designed to maximize throughput.** 

That is, rates should provide an 
incentive for customers to use pipeline 
services. 

On July 26, 1989, Congress enacted 
into law the Natural Gas Wellhead 
Decontrol Act of 1989 *# “to repeal all 

remaining price controls on wellhead or 
‘field’ sales of natural gas.” !* The 
House Committee Report described the 
importance of open access 
transportation as follows: 


The Committee stresses that these new 
rules, and especially the wide adoption of 
blanket certificates for non-discriminatory 
open access interstate transportation of non- 
pipeline gas, are essential to its decision to 
complete the decontrol process. All sellers 
must be able to reasonably reach the highest- 
ae buyer in an increasingly national 

market. All buyers must be free to reach the 
lowest-selling producer, and obtain shipment 
of its gas to them on even terms with other 
supplies. 


5 Order No. 436, supra n. 4 at p. 31,495 
that the Commission 


customers and preference for affiliates.") 

* 18 CFR 234.7. 

7 18 CFR 284.8 and 9. 

® 18 CFR 284.10. 

® Interstate Natural Ces Pipeline Rate Design, 47 
Se 

10 The policy statement also applied to the 

of the tion component of 


18 Public Law No. 101-60, 103 Stat. 157 (1999). 


18 LR. Rep. No. 29, 10ist Cong., 1st Sess., at p. 2 
(1989). 


Ose Re abenianinaty 
urged to retain and improve this competitive 
structure in order to maximize the benefits of 
decontrol.' 


The above brief discussion of the 


buyer can reach many sellers, including 
the seller that best meets the needs of 
the buyer, and conversely, where a 
seller can reach many buyers. The 
pipeline transporta 

provide no disincentives to this meeting 
of gas merchants and gas purchasers. 


I. The Role of Pipelines in the Natural 
Gas Industry 


A threshold issue involves the 
appropriate future role that pipelines 
should play in the sale of natural = in 
this new age of a competitive 
market. At present, the godine’ mainly 
perform two roles. The first is their 
traditional role as merchants of bundled, 
city gate, sales services. The second is 
their new role as rs of gas 
owned by others that may compete with 
the pipeline’s own sales. In addition, in 
recent years, new forms of pipeline 


Interruptible Sales Service (ISS) 
certificates authorizing over ten 
pipelines to make interruptible sales for 
resale of surplus natural gas supplies in 
interstate commerce.'® Second, the 
Commission has concluded that it has 
the legal authority to approve market- 
based, unbundled, sales rates upon a 
finding that a pipeline’s sales market is 
sufficiently competitive to prevent a 
pipeline from exercising significant 
market power.*® This new form of sales 


24 Id. at 6. 

18 See the discussion in Arkla Energy Resources, 
et al., 80 FERC § 61,366 (1990). 

46 E} Paso Natural Cas Co., 54 FERC § 61,316 
(1991); Co., 53 FERC 4 61,298 
at pp. 62, 114-15 (1990); Transcontinental Gas Pipe 


a 
Commission further stated: “That act reflecte 
Conga indig ta he natrlp sls maha 
is competitive. . . . The sale of pipeline gas which 
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present 
——- future role of sere as 
of natural gas. The 
aan arise: 

1. Should pipelines be allowed to 
continue to offer ony a bundied sales 
service? 

2. Should pipelines be allowed to offer 
both bundled and an unbundled sales 
services at the same time? 

3. Should pipelines be required to 
offer either bundled sales services or 
unbundled sales services but not both? 

4. Should pipelines be required to 
offer only unbundled sales services at 
market-based prices? 

5. Should pipelines be a to 
offer unbundled sales services at a 
one-part, cost based, PGA-type rate? 


Il. Matters Related To Unbundling 
A. Place of Unbundling 


The possibility of unbundling raises 
the question of where unbundling should 
occur. There are several possibilities. 
For example, unbundling could occur at 
the wellhead, at receipt points into the 
mainline system and at receipt points at 
the intersection of ee pipeline 
systems downstream from the 
production areas.'? Another possibility 
is that unbundling could occur at 
convenient pooling points to maximize 
the meeting of buyers and sellers of gas. 
The issue arises, should the place of 
unbundling be a pipeline-specific matter 
to be determined in light of the 

particular configurations of the pipelines 
cal the attached sources of supplies or 
should the Commission should adopt a 
rebuttable presumption that mainline 
receipt point approach should be 
adopted unless physical infeasibility or 
— problems prevent such an 
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Also, there is the alternative 
possibility of giving the producers and 
marketers the first option on firm 
capacity {including production area 
storage) upstream of pooling points for 
the-purchase and sale of gas as ‘opposed 
to allocating the right to that capacity to 
local distribution companies and end 
users. However, the latter groups would 
retain the right to firm capacity from the 
pooling points to the city gate. 


B. Market-based Gas Inventory Charges 


At present, a pipeline may apply for.a 
certificate of public convenience and 
necessity under NGA section 7(c) to 
offer a sales service using a market 
based gas inventory charge. The 
pipeline must show that its markets are 
sufficiently competitive to preclude it 
from exercising a significant market 
power '8 in that its transportation 
service is comparable in quality to its 
sales service and adequate divertible 
gas supplies exist.'9 

Assuming an unbundled service,?° 
should the Commission adopt a 
rebuttable presumption that a sufficient 
quantity of divertible gas supply is 
available in pipeline’s gas markets. If 
the Commission adopts such a 
presumption and it is not rebutted by the 
opponents of the presumption, the 
Commission would conclude that the 
pipeline’ gas markets are sufficiently 
competitive to preclude it from 
exercising significant market power. In 
addition, is it necessary to that 
presumption that upstream pipeline 
capacity be made available to 
customers of downstream pipelines? 2! 


C. Blanket Interruptible Sales Service 


The upstream unbundling of a 
pipeline’s sales services from its 
transportation services raises questions 
with respect to interruptible sales 
service (ISS) under blanket certificates. 
The Commission considered ISS issues 
during a technical conference held on 
May 2, 1990 22 It should be noted that 


'8 See n.16, supra. 

19 E] Paso Natural Gas Co. 54 FERC { 61,316 
(1991) and El Paso Natural Gas 49 FERC { 61,262 
(1989). See those orders for discussions of divertible 
gas suppliers. 

20 It should also be assumed that the pipeline 
provides open access transportation under part 284 
of the Commission's regulations and that the quality 
of that transportation is comparable to the quality 
of transportation embedded within the pipeline’s 
sales services. 

2! See the discussion infra of Capacity 
Assignment. 

22 The Commission established the technical 
conference in Arkla Energy Resources, Inc., et a/., 50 
FERC { 61,366 (1990). 


where a pipeline is granted a certificate 
of public convenience for a market- 
based GIC based on a finding that it 
does not possess significant market 
power, it has been argued that it should 
be able to make interruptible sales 
without limitations (except possibly 
standards of conduct discussed infra). 
Should there be any limitations on a 
pipeline’s ability to make interruptible 
sales when the pipeline has unbundled 
it sales from its transportation services 
and does not possess significant market 
power in its markets? 2% 


D. Standards of Conduct 


The upstream unbundling of a 
pipeline's sales services from its 
transportation services raises questions 
with respect to standards of conduct.?* 
First, would a finding of a competitive 
market justify exempting a pipeline from 
the requirements of Order No. 497 25 
because the pipeline would be providing 
all of its sales services on an unbundled 
basis in a competitive market and its 
transportation services under the 
nondiscriminatory standards of Part 
284? Or, should the Commission apply 
the requirements of Order No. 497 2° to 
pipelines where the pipeline rather than 
an affiliate makes the unbundled sale 
because the pipeline is itself acting as a 
producer or marketer of gas? 


IV. Comparability of Transportation 
and Sales Services 


A. General Discussion 


Under any final rule that may be 
adopted by the Commission, pipelines 
may be permitted to continue to offer 
bundled sales services. Moreover, 
unbundling may occur downstream of 
production area receipt points on 
mainline facilities. Hence, it may still be 
necessary to ensure that pipeline terms. 
and conditions of transportation service 
provide no disincentives to the purchase 
of gas from competitors of the pipelines. 

When Order No. 436 was adopted, 
pipeline transportation of gas owned by 
others was a minor aspect of the 
pipeline business. However, since the 
adoption of Order No. 436, over sixty 
interstate natural gas pipelines, 
including more than twenty major 


23 See n. 20, supra. 

24 See n. 20, supra. 

25 Order No. 497, Inquiry Into Alleged 
Anticompetitive Practices Related to Marketing 
Affiliates of Interstate Pipelines, 53 Federal Register 
22,139 (Dec. 22, 1989), Ii FERC Stats. and Regs. { 
30,820 (1988), order on reh’g, Order No. 497-A, 54 
Federal Register 52,781 (Dec. 22, 1989), III FERC 
Stats. and Regs. {| 30,868 (1989), order extending 
sunset date, Order No. 497-B, 55 Federal Register 
53291 (Dec. 28, 1990), 11 FERC Stats. and Regs. § 
30,908 (1990). 

26 Id, See 18 CFR Parts 161 and 250 (1990). 


15535 


pipelines, have been performing open 
access transportation under Part 284 of 
the Commission's regulations. In that 
time, the Commission's ideas about the 
appropriate nondiscriminatory terms 
and conditions of transportation 27 and 
the relationship between pipeline sales 
and transportation services have 
evolved as the Commission and the 
natural gas industry have dealt in a 
continuum with the circumstances of 
individual pipelines and their customers. 
During this evolutionary period the 
Commission has become aware of how 
difficult it is to devise reasonable 
operating conditions for open access 
service 28 so that the pipeline can 
perform its firm sales obligations 2® and 
at the same time ensure that there is no 
undue discrimination or preference in 
the quality of the pipeline’s sales and 
transportation services.*° 

Here, however, there is a larger, more 
national concern with open access 
transportation at this time. It appears 
that open access transportation as it 
now exists is not achieving the 
Congressional goal of a transportation 
system where many sellers and many 
buyers may meet and all gas can obtain 
shipment on even terms. In particular, it 
appears that the goal has not yet been 
acheived for longer term supply 
contracts transported on a firm basis. 
One apparent problem is that, at 
present, many buyers and sellers 
searching for long term firm gas 
agreements cannot reasonably reach 
each other because neither has rights to 
firm transportation. Few firm sales 
customers have exercised their rights to 
convert to firm transportation service.*! 
Hence, it may be necessary to make the 
option of open access transportation 
more attractive in order to improve the 
competitive structure of the pipeline 
industry to maximize the benefits of 


27 Sections 284.8(b) and 284.9(b) of the 
Commission's regulations provide that a pipeline 
must provide its open access services without 
undue discrimination or preference of any kind. See 
also Order No. 436, supra n. 4 at p. 31,496 (capacity 
must be allocated “without preference as between 
firm sales and firm transportation.”). 

28 Sections 284.8(c) and 284.9({c) of the 
Commission's regulations allow a pipeline to 
impose reasonable operating conditions on its open 
access services. 

29 Panhandle Eastern Pipe Line Co. v. FERC, 890 
F.2d 435, 442 (D.C. Cir 1989}; Panhandle Eastern Pipe 
Line Co., 52 FERC { 61,127 (1990); ANR Pipeline Co., 
49 FERC { 61,02 at pp. 61,079-81 (1989). 

3° See n.26, supra. 

31 According to INGAA, in 1989, only 16% of total 
gas delivered for market was under firm 
transportation agreements. Another 29% was 
delivered under firm sales contracts, implying that 
55% of all gas delivered for market was transported 
on an interruptible basis. Interstate Natural Gas 
Association of America, Issue Analysis: Carriage 
through 1989, April, 1990. 
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snauiiuesibacind Gecheewihent 
ee eens 
concerns. The gas purchaser must be 
confident in its belief that its use of open 
access transportation capacity has no 
impact on the certainty of its receiving 
third party gas at the city gate on a 
timely basis when needed as is the case 
for a pipeline’s bundled, city gate 


service. 

A possible solution to the above- 
discussed problems may be to amend 
part 284 of the Commission's regulations 
in several ways as discussed below. 


B. The Comparability Principle 


Staff's preliminary assessment is that 
it will be necessary to amend the 
regulations to provide that a pipeline 
that offers firm and interruptible 
transportation services under part 284 
must provide such services on a basis 
that is comparable in quality to the 
quality of the transportation’s service 
provided as part of, or embedded within, 
its firm and interruptible sales services, 
as the case may be.** This 
comparability requirement would apply 
to both bundled and unbundled sales 
services and would ensure that the 
pipeline’s reasonable operating 
conditions imposed on its transportation 
services under § § 284.8{c) and 284.9{c) 
of the Commission's regulations result in 
no preference in service for either 
shippers or sales customers. In essence, 
the pipeline should be another shipper 
and its gas supplies should be treated no 
differently from these of any other 
shipper. This is the comparability 
principle. This principle would ensure 
that a pipeline’s transportation services 
are reasonable substitutes for its sales 
service so that access to a pipeline’s 
capacity is a neutral factor in 
influencing the gas purchaser's decision 
about whether to purchase gas from the 
pipeline or from another gas merchant. 
The comparability requirement or 
principle would govern all of a pipeline’s 
terms and conditions for open access 
service which have any impact on the 
relationship between the quality of sales 
services versus transportation services. 
At least, the pipeline’s terms and - 
conditions for open access service 
would have to: 

(i) Provide for firm shippers and the 
pipeline in its capacity as a firm seller of 


82 See text at n.14 supra. 


a WOU, 2 oke were 
ee capacity rights on 


mainline segmen' 

(iii) Provide vide that the pipeline may only 
ee 
load balancing and system management 
sndunsngncniahe aia 
the pipeline in its capacity as a firm 
seller Sid to have * po capacity 

8 


torag: 

“ Provide that t the firm shippers and 
the pipeline in its capacity as a firm 
seller of gas are subject to the same 
requirements with respect to the 
scheduling of deliveries, the imposition 
of penalties, including balancing rights 
(such as through system s and line 
pack), and the right to firm 
points, and provide that there be 
instantaneous receipt and delivery of 
“— for firm shippers. 

The Ker wetra questions are pertinent 
to the issue of comparability of service: 

1. Should the Commission amend part 
284 of its regulations to require that a 
pipleine’s transportation and sales 
service be comparable in quality? 

2. Should the Commission leave the 
implementation of the comparability 
requirement to case-by-case resolution? 

3. What terms and conditions and 
other matters of service should be 
covered by the comparability principle? 

4. Should the Commission adopt 
uniform terms and conditions of service 
applicable to all pipelines to ensure 
comparability of service? For example, 
should penalties and scheduling 
requirements be uniform for all 
pipelines? 

5. During what time frame should the 
pipelines be required to implement 
terms and conditions and restructure 
services in compliance with the 
comparability principle? Similarly, can a 
pipeline file separately to be found to be 
“comparable” or can the Commission 
independently find it to be comparable 
or should the Commission wait until the 
pipeline’s next § 4 rate case before it can 
make such a determination? 


C. Capacity Assignment 


1. Capacity Brokering and Releasing. 
The Commission supports capacity 
brokering or capacity releasing 
programs ®* where a pipeline permits all 


Corp. 62 FERC 461.277 (1000), Texas Beotern 


holders of firm capacity on the pipeline 
to broker or release that capacity. In 
addition, in appropriate circumstances, 
the Commission will require an 
upstream pipeline to give its firm 
shippers 3s 


capacity brokering rights. 
Capacity brokering or capacity releasing 
programs serve the salutary purpose of 
freeing up firm transportation capacity 
that would otherwise not be available 
because the capacity is bocked on a 
firm basis. Without capacity brokering 
and re programs, the pipeline 
would be able to sell the capacity only 
on an interruptible basis. Query: Should 
the Commission mandate unlimited 
capacity brokering or releasing for all 
open access facilities? 

2. Third Party Pipeline Capacity. 
Many downstream mainlines are fed not 
only by the upstream segments owned 
hy the same pipeline but by upstream 
pipelines owned by other pipelines. The 
question is whether firm shippers on a 
downstream pipeline need capacity 
rights on the upstream or third party 
pipelines to achieve comparability. 

As discussed above, staff's 
preliminary assessment is thet a 
pipeline’s firm transportation and sales 
services should be comparable in 
quality. To achieve comparability, it 
may be necessary that firm shippers 
should have access to the same gas 
supplies in the same production areas 
that the pipeline has access to in order 
to prevent any exercise of market power 
over supplies.** This is true whether the 
downstream pipeline sells gas on a 
bundled or unbundled basis because 
unbundling at the intersection of an 
upstream and downstream pipeline 
without capacity on the upstream 
pipeline for customers of the 
downstream pipeline would give an 
advantage to the pipeline as merchant 


Transmission Co., 48 FERC { 61.248 (1989), order 
granting 48 PERC § 61.378 (2989), order 
on reh’q 51 FERC § 61.179 (1990, order on reh'g, 52 
FERC 4 61,273 (1990). United Cas Pipe Line Co., 46 
FERC § 61,060 order on reh'q, 49 FERC 4 61,166 
(1989). Because United declined to accept the 
certificate authorizing the ee 
program, the certificate became void 

(rar sane: thdechGes tine lawn asta 
481,374 (2989). In United, the Commission first 


® See text at n. 14 where the House Committee 
emphasized the need for buyers to reach producers. 
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via its superior access to upstream 
supplies. 


However, under capacity brokering, 
the capacity holding pipeline is not 
required to assign its capacity to its 
customers. Pertinent questions are: (1) 
Assuming that capacity brokering is 
mandated, should downstream pipelines 
be required to exercise their conversion 
rights on upstream pipelines and to 
assign their firm transportation capacity 
(both conversion and nonconversion 
firm transportation) to their firm 
transportation customers to the extent 
necessary to provide capacity to those 
shippers with the upstream pipelines 
considered as if they were mainline 
segments of the downstream pipeline? 
and (2) Assuming that unlimited 
capacity brokering is not mandated, 
would it be appropriate to amend the 
regulations to provide that open access 
upstream pipelines must permit 
downstream pipelines to assign to their 
firm shippers their transportation 
capacity on upstream pipelines and that 
downstream pipelines must exercise 
their conversion rights on the upstream 
pipeline and assign their firm 
transportation capacity (both 
conversion and nonconversion firm 
transportation) to their firm 
transportation customers to the extent 
necessary to provide capacity to those 
shippers with upstream pipelines 
considered as if they were mainline 
segments of the downstream pipeline? 


D. Storage 


Many pipelines have storage facilities 
which are an integral part of their 
systems. The pipelines use their storage 
facilities for a variety of functions. First, 
the pipelines utilize storage for 
balancing purposes. That is, a pipeline 
can maintain a constant flow of gas on a 
daily basis by use of storage. Second, a 
pipeline can use storage to implement 
seasonal supply management. That is, a 
pipeline can purchase gas at off-peak 
and store it for sale at peak. Third, a 
pipeline can use storage as a 
supplement to transmission capacity. At 
times, storage may perform all three 
functions. At present, part 284 of the 
Commission's regulations does not 
expressly pertain to contract storage. 
There is no requirement that an open 
access pipeline make storage available 
to shippers on an open access contract 
basis. An open access pipeline, of 
course, may apply for a blanket 
certificate to provide firm and 
interruptible open access contract 
storage services.*? However, the 


37 E.g., Fexas Eastern Transmission Corp. 52 
FERC 461,424 (1990), Northwest Pipeline Corp..50 
FERC 461,341 (1990) and ANR Pipeline Co., 46. FERC 


Commission requires that an open 
access pipeline must make system 
storage available to firm shippers on a 
nondiscriminatory basis to assure open 
access firm transportation service.>* 

It appears that shipper access to 
storage is probably an important, if not 
a key, comparability issue. Indeed, 
storage illustrates the scope of 
comprability. For example, a pipeline 
may have available storage capacity 
that is not needed to serve maximum 
contract demand requirements. 


_ However, this storage is nonetheless 


valuable in that the pipeline is able to 
buy gas off peak at cheaper prices and 
store it for later sale. This may give the 
pipeline a competitive advantage over 
other gas merchants and may conflict 
with the goal of open access to 
maximize the benefits of competition by 
requiring the shipment of all gas 
supplies on comparable terms. 

In this regard, the following questions 
arise: Should the Commission amend 
part 284 so that transportation is defined 
to include storage so that a pipeline 
must offer firm and interruptible open 
access contract storage as part of its 
open access transportation program? 
Should a distinction be made between 
production area and market area 
storage? Should firm storage rights be 
assignable? 


E. Curtailment 


A pipeline may have to curtail 
deliveries to customers because of either 
supply or capacity constraints. NGPA 
Title IV requires that end users be 
protected when pipeline supplies are 
scarce.°® However, the NGPA does not 
apply to curtailments that result from a 
shortage of transportation capacity.*°® 
As the Commission stated in Order No. 
436: 

[G]as being transported normally should 
not be subject to curtailment at ail, because it 
would be the pipeline’s system supply, not 
the shipper’s gas, that would be curtailed.*! 
Accordingly, when pipeline supplies are 
scarce, the pipeline should curtail its 
sales customers without affecting its 
transportation customers. 

With respect to capacity curtailments, 
the Commission has routinely 
authorized pipelines to have 
transportation curtailment plans which 
differ from their sales curtailment plans, 
and has specifically approved 


61,339 (1989), reh’g and clarification granted in 
part and denied in part, 49 FERC 461,046 (1989). 
38 Order No. 436, supra n. 4, at p. 31,507. 
$945 U.S.C. 3391-4 (1980). 


4° Sebring Utilities Com’n v. FERC, 591 F.2d 1003 
(5th Cir.), cert. denied, 444 U.S. 879 (1979). 


+! Order.No. 436, supra n.4.at p. 31,515; Order No. 
436-A, supra n.4 at pp 31, 652-53. 
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transportation curtailment plans which 
are based on pro rata allocations of 
capacity.*? The Commission has, 
however, permitted parties to agree to 
an end-use specific transportation 
capacity curtailment plan.** 

The question here is whether generic 
action is needed with respect to 
curtailment, including, without 
limitation, whether rules are needed, 
and what type of rules are needed, to 
ensure that transportation gas is not 
diverted to pipeline sales customers and 
whether end-use specific transportation 
capacity curtailment plans are 
compatible with the competitive gas 
environment and with unbundling. 


F. Rate Design 


On May 30, 1989, the Commission 
issued its rate design policy 
statement.** In summary, the policy 
statement: 
discussed the Commission's objectives in 
designing transportation rates, including the 
transportation rates, including the 
transportation component of sales rates. In 
brief, the policy statement reiterated the rate 
design objectives of section 284.7(c) of the 
Commission's regulations that “[rjates for 
firm service during peak periods should 
ration capacity” and “frjates for firm service 
during off-peak periods and for interruptible 
service during all periods should maximize 
throughput.” The policy statement states that 
rates designed in light of those objectives 
promote economic efficiency in an allocative 
and productive sense. However, the policy 
statement also stated that while economic 
efficiency is a necessary objective, it is not 
the only objective in the fashioning of just 
and reasonable, and not unduly 
discriminatory rates for all customers. In 
addition, the policy statement stated that 
there should be no cross-subsidization 
between sales and transportation services 
and that rates for different services should 
reflect differences in the quality of the 
services. Simply put, ‘“‘a lower quality service 
should have a lower rate.” 45 


42 See Texas Eastern Transmission Corp., 37 
FERC 461,260, (1986); Northern Natural Gas Co., 37 
FERC { 61,272 {1986}; Southern Natural Gas Co., 41 
FERC { 61,218 {1987}; Columbia Gas Transportation 
Corp., 41 FERC §] 61,122 (1987). 

43 Florida Gas Transmission Co., 51 PERC 
{ 61,309 (1990); United Gas Pipe Line Co., 46 FERC 
{ 61,314, reh’g, 49 FERC 461,096 (1989). Those cases 
involved settlements where ‘the parties agreed to 
curtailment plan. In United, the Commission did 
find that the capacity curtailment provision was in 
compliance with the requirements of title IV of the 
NGPA. However, the effect of that order was to 
approve a specific settlement agreement any 
inference that the NGPA mandates end-use specific 
curtailment plans is misplaced. 


44 Interstate Natural Gas Pipeline Rate Design, 47 
FERC §61;295, order on reh’g, 48 FERC { 61,22 
(1989). 


45 Interstate Natural Gas Pipeline Rate Design, 48 
FERC { 61,122 at p. 61,442 (2989) (footnotes omitted}. 
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Those principles are still pertinent to the 
designing of a pipeline’s rates. However, 
several of the premises of the rate 
design policy statement might be 
changed as a result of rules growing out 
of this conference. In the policy 
statement, the Commission expressed its 
preference for fully unbundled services 
and directed the pipelines and 
participants to develop records to 
determine whether the pipeline’s storage 
functions and gathering and other 
production area services should be 
offered as separate services with 
separately charged rates. In addition, 
the policy statement discussed the 
possibility of lower maximum firm 
transportation rates as follows: 


For example, where firm sales customers 
have the benefit of all of a pipeline’s 
production area facilities and firm 
transportation customers are limited in their 
access to receipt points to their aggregate 
mainline quantities, different maximum rate 
treatment would be justified. The absence for 
firm transportation customers of proportional 
access to production area facilities, flexible 
receipt points, and equal access to system 
storage facilities would justify a lower 
maximum rate than that embedded in the 
sales rate. Since rates should reflect the 
quality of the service, a lower quality service 
should have a lower rate.*® 


Any rules ultimately adopted by the 
Commission might require the 
unbundling of sales, transportation, and 
storage services as discussed above. In 
addition, the comparability principle 
would prohibit the differences in 
bundled sales services and open access 
transportation services referred to in the 
quoted passage, wherever possible. 

In any event, it should be 
reemphasized that there should be no 
cross-subsidization between bundled 
sales and transportation services. In 
general, this entails the pipeline 
charging only for the service rendered. 
However, if a service benefits from 
another pipeline activity such as system 
storage then the customer should pay for 
that benefit.*7? Last, it should be 
reiterated that the Commission's rate 
designs should not result in uneven 
playing fields.*® 


6 Interstate Natural Gas Pipeline Rate Design, 47 


PERC { 61.295 at p. 62,053. (footnote omitted). 

47 For example, system storage may permit 
instantaneous and peak deliveries of transportation 
gas. 

#8 See Opinion No. 357, Iroquois Gas 
Transmission System, L.P., et a/., 53 FERC 961,194 at 
pp. 61,711-12, n. 91 (1990), where the Commission 
stated: 

“We advise the parties that any domestic 
interstate pipeline which desires to modify its 
existing rate design may file an application with the 
Commission under section 4 of the NGA to do so. 
Moreover, regarding the redesigning of the rate 
structure of domestic pipelines, the Commission has 
issued a policy statement initiating a process 


The following questions are especially 
relevant: (1) Should § 284.7 of the 
Commissions regulations be revised to 
codify the policy statement? (2) What 
other rate design policies are needed to 
ensure comparability between 
transportation and sales services? (3) 
Should comparability be required before 
a pipeline can implement incentive 
regulation? (4) What treatment should 
be accorded historical throughput 
figures in view of discounting of certain 
transportation rates? (5) Which value 
shall be used in the determination of 
volumetrically-based rates? 


V. Pregrant of Abandonment 


On August 24, 1990, the United States 
Court of Appeals for the District of 
Columbia Circuit affirmed in most part 
the Commission's final rule with respect 
to open-access transportation under part 
284 of the Commission's regulations.*® 
This part of the Appendix deals with the 
court's limited remand of the issue of 
pregranted abandonment of 
transportation service under § 284.221(d) 
of the Commission's regulations.5° 


As adopted in the final rule, 
§ 284.221(d) provided for the 
abandonment of all transportation 
services upon the expiration of the 
contractual term of each individual 
transportation arrangement authorized 
under a blanket transportation 
certificate.®! 


whereby our rate design process and policies are 
being examined in-depth in the context of individual 
rate proceedings before the Commission. Those 
proceedings are the appropriate forums within our 
jurisdiction for addressing the concerns voiced by 
IPAA. If IPAA or others raise the issue of a 
potential anticompetitive preference for Canadian 
versus domestic gas supply in those proceedings, all 
interested parties and the ALJ's shall thoroughly 
examine the issue and devise and consider 
appropriate and effective solutions. Together with 
the other objectives in the Rate Design Policy 
Statement, those solutions will ensure that both 
sales and transportation of Canadian and U.S. 
domestic gas are treated in a fair and 
nondiscriminatory manner. Tennessee Gas Pipeline 
Company, 51 FERC 461,113 (1990) (NIPPS II).” 

*® American Gas Association v. FERC, 912 F.2d 
1496 (D.C. Cir. 1990); Regulation of Natural Gas 
Pipelines After Partial Wellhead Decontrol, Order 
No. 500-H, 54 FR 52,344 (Dec. 21; 1989), FERC Stats. 
and Regs. 30,867 (1989), reh'g granted in part and 
denied in part, Order No. 500-1, 55 FR 6605 (Feb. 26, 
1990), FERC Stats & Regs. 438,880 (1990). 

5° 18 CFR 284.221(d) (1990). 

51 Section 264.221(d) provides: 

(d) Pre-grant of abandonment. Pursuant to section 
7(b) of the Natural Gas Act abandonment of 
transportation services is authorized upon the 
expiration of the contractual term of each individual 
transportation arrangement authorized under a 
certificate granted under this section. 
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First, there is no question that the 
Commission has the legal authority to 
permit the pregranted abandonment of 
transportation under blanket 
certificates. The D.C. Circuit held this in 
its decision.52 Moreover, subsequently, 
in Mobil Oil Exploration & Producing 
Southeast Inc. v. United Distribution 
Companies,®* the Supreme Court has 
held that the Commission has the 
authority under section 7(b) of the 
Natural Gas Act to give advance, 
generic approval to the abandonment of 
service.5* 

The question is how the Commission 
should exercise its authority to allow 
pregranted abandonment of the 
pipeline’s transportation for individual 
customers under a blanket certificate. 
Said another way, the Commission’s 
taks will be to define the criteria under 
which pregranted abandonment will be 
permitted under this authority. 


The Commission has several possible 
options. First, it could retain pregranted 
abandonment except as modified by 
Order No. 500-J.55 Second, the 
Commission could rescind Section 
284.221(d) in toto. Third, the Commission 
could retain pregranted abandonment 
for interruptible transportation and for 
short-term (e.g. contractual term of one 
year or less) firm transportation and for 
long term (over one-year) transportation 
unless the customer gives appropriate 
notice that it needs the retained 
capacity for its system supply (LDC) or 
end use (industrial). Fourth, the 
Commission could retain pregranted 
abandonment for interruptible 
transportation and for short-term 
transportation and rescind pregranted 
abandonment for all other long-term 
transportation. 


In addition, there are these questions: 
(1) Should the Commission adopt a 
pregrant of abandonment rule for 
bundled sales? (2) Should the 
Commission adopt a pregrant of 
abandonment rule for unbundled sales 
services where it is shown that the 
pipeline cannot exercise significant 
market power in connection with its 
unbundled sales services and is, 
therefore, functioning ina manner 
similar to its unregulated competitors 
(producers and marketers)? 


52 Jd. at 1515, citing FPC v. Moss, 424 U.S. 494 
(1976). 

53 59 U.S.L.W. 4054 (U.S. January 8, 1991). 

54 Slip op. at 13-16. 

55 Order No. 500-J made all transportation 
converted from pre-existing sales during the period 
the stay is in effect subject to abandonment under 
NGA section 7(b). 54. FERC 961,148 (1991). That 
result would not be changed by subsequent 
Commission action. 





Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Proposed Rules 


VI. Purchased Gas Adjustment 
Regulations 


Staff has discussed above the 
merchant roles that pipelines might play 
in the natural gas industry. One 
possibility is that pipelines would 
continue to price their gas sales in 
whole or in part as they do at present. 
That is, they would continue to use the 
purchased gas adjustment (PGA) 
mechanism. In a September 13, 1990 
Notice of Public Conference with respect 
to revisions to the Commission's PGA 
regulations, the Commission asked 
participants to address issues involving 
standby charges and Account No. 858 
costs.5® In the conference that was held 
the focus of the commenters was 
primarily on the appropriateness of 
amending the PGA regulations to allow 
pipelines to pass through producer 
demand charges on an “as-billed” 
basis.57 As a result, the other possible 
revisions to the PGA regulations need to 
be explored further. 


A. Treatment of Standby Charges as 
Purchased Gas Costs 


Standby sales service is a service 
whereby a pipeline’s customer converts 
a portion of its firm sales service to firm 
transportation service, but elects to have 
its pipeline supplier stand ready as a 
backup source for gas supply for the 
portion of firm sales service converted 
to firm transportation service. As a 
revision to the PGA regulations the 
Commission is considering whether to 
allow pipelines to track, through the 
PGA, standby charges assessed them by 
their pipeline suppliers. 

To date, the Commission has allowed 
pipelines to track upstream supplier 


56 Revisions to the Purchased Gas Adjustment 
Clause, Notice of Public Conference, Docket No. 
RM90-15-000, issued September 13, 1990. 

57 Subsequently to the holding of the conference, 
the Commission has denied waivers of the PGA 
regulations to permit “‘as-billed” passthrough of 
producer demand charges because of concerns 
about comparability of sales and transportation 
services. National Fuel Gas Supply Corp., 54 PERC 
61,061 (1991); CNG Transmission Corp., 54 FERC 
461,159 (1991); Equitrans, Inc., 54 FERC $61,161 
(1991) and Tennessee Gas Pipeline Co., 54 FERC 
461,204 (1991). (“{C}omparability of services should 
be a prime consideration in the Commission's 
determination whether waivers should ‘be granted to 
allow the as-billed flowthrough of producer demand 
charges. A pipeline’s customers must have the 
opportunity to make a realistic choice between 
buying from that pipeline and purchasing from other 
sellers before a pipeline is permitted to 
producer demand charges on an as-billed basis. In 
order for customers to make this realistic choice, the 
quality of the pipeline's firm transportation service 
must be comparable w the quality of its firm sales 
service.” 54 FERC $61,204 at p. 61,605 (2991}). 


standby charges on a case-by-case 
basis.5® While the Commission has 
consistently declined to classify these 
charges as “purchased gas costs,” as 
defined at 18 CFR 154.302(j}, the 
Commission has permitted their 
treatment as such since they are charges 
of an upstream pipeline that have been 
approved by the Commission. 

_The tracking of standby charges may 

give customers more flexibility to 
alana either gas sales service or 
transportation service, depending on 
comparative prices, while still being 
assured of gas supply. Accordingly, the 
Commission solicits the views of 
interested participants on allowing 
pipelines to track the charges in their 
PGA filings. In particular, the following 
questions arise. 

(1) To what extent does tracking of 
standby charges serve to facilitate the 
conversion from firm sales to firm 
transportation and enhance the 
flexibility of pipelines to purchase either 
gas sales service or transportation 
service? Does tracking give downstream 
pipelines an incentive to take full 
advantage of varied options? 

(2) What are the advantages and 
disadvantages to the different segments 
of the industry of tracking standby 
charges? 

(3) What alternatives exist to a 
change in the current regulations? 


B. Recovery of Account No. 858 Costs 


The costs of transmission and 
compression of gas by others (Account 
No. 858) are included in a pipeline’s cost 
of service as a transmission function 
operation and maintenance expense. In 
a rate case, the pipeline projects the 
amount of dollars it estimates that it will 
need, on an annual basis, to pay others 
for the transportation and compression 
of gas that it will acquire, and includes 
that amount in its cost of service. To the 
extent actual Account No. 858 expenses 
exceed the amount projected, the 
pipeline must bear the risk for the 
difference. However, if the pipeline’s 
actual Account No. 858 expenses are 
less than projected, the pipeline retains 
the difference. 

When a downstream pipeline 
converts on an upstream pipeline from 


58 In CNG Transmission Corporation, 45 FERC 
61,361 (1988), CNG proposed to track standby 
charges in its quarterly PCA — Jt sought to do so 
by amending the definition of 

contained in the PGA provisions of the general 
terms and conditions of its tariff. The Commission, 
even though standby charges are not gas costs, 


allowed the tracking of those standby charges 
assessed CNG by Texas Eastern pursuant to Texas 
Eastern’s sales rate schedules. 
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firm sales to firm transportation, the 
upstream pipeline commences charging 
the downstream pipeline for 
transportation services. Prior to 
conversion, these charges are embedded 
in the upstream pipeline’s sales rates 
and can be recovered through the 
downstream pipeline's PGA. However, 
after conversion, transportation charges 
are no longer embedded in sales rates. 
Consequently, these transportation 
charges cannot be recovered through the 
downstream pipeline’s PGA, even 
though the downstream pipeline may be 
using the upstream pipeline’s 
transportation facilities to make sales of 
gas acquired from suppliers other than 
the upstream pipeline. Instead, these 
costs may only be recovered through the 
downstream pipeline’s Account No. 858, 
with service projections made in a 
general section 4 rate case. 

If a pipeline has ongoing conversions, 
it is continually paying transportation 
costs that it has not included in its 
Account No. 858 projections. Under the 
current regulations, the pipeline must 
file section 4 rate cases to try to recover 


increased costs prospectively, without 


being able to recover those costs it 
already may have had to absorb 
because of underprojections of Account 
No. 858 costs. 

In the past, the Commission has 
authorized tracking of transportation 
charges only on a case-by-case 
temporary basis, specifically through 
settlement of general rate change 
proceedings. Generally, such tracking 
has been limited to the time the rates 
established in those proceedings remain 
in effect.5® The Commission has also 
allowed pipelines to file an abbreviated 
section 4 rate case to address the proper 
level of Account No. 858 costs which 
should be included in the base rates.°° 

The Commission has traditionally 
disallowed long-term authority to flow 
through, or “track,” third-party 
transportation charges, based on the 
fact that increases in certain costs of a 
pipeline may be offset by decreases in 
other costs. Thus, the Commission has 
generally held that it is inappropriate for 
a pipeline to track increases in one type 
of cost without examining all its other 
costs to determine whether other costs 
have decreased. Nevertheless, the 
Commission has allowed the tracking of 


59 See, e.g., Sea Robin Pipeline Company, 18 
FERC $61,277 (1982). 

© See, e.g., National Fuel Cas Supply Corp., 49 
FERC 461,207 (1989); Texas Gas Transmission 
Corporation, 48 FERC 961,391 (1989). 
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certain types of costs, such as purchased 
gas costs, Research, Development and 
Demonstration costs, and Alaska 
Natural Gas Transportation System 
charges. 

The issue is whether equally 
compelling reasons exist for adopting 
regulations authorizing Account No. 858 
cost tracking. Of particular interest are 
the following: 

(1) Is the need for pipelines to file 
frequent section 4 rate increase 
applications a temporary, transitional 
problem not requiring a permanent 
change to the regulations, or is a 
permanent tracking mechanism for 
Account No. 858 necessary? What 
alternatives exist to allowing tracking 
on an ongoing basis? 

(2) To what extent does tracking of 
Account No. 858 costs facilitate 
conversions? 

(3) If pipelines are permitted to track 
Account No. 858 costs, should they also 
be required to credit revenues received 
from providing transportation services 
to a shipper that uses the pipeline’s firm 
transportation capacity entitlement in 
another pipeline? If so, what type of 
crediting mechanism should be used? 
Would crediting the revenues to 
Account No. 191 or a similar deferred 
account mechanism serve to prevent 
subsidization by sales customers of 
transportation services? 

(4) Should initial cost levels be 
established through a section 4(e) 
general rate change filing, in which the 
parties have the right to examine the 
pipeline’s rate of return and investigate 
relative risk? 

(5) What limitations, if any, should be 
imposed on tracking of Account No. 858 
costs? Should the tracking be limited to 
pipelines with a PGA clause in their 
tariffs? Should tracking be limited to 
changes in Account No. 858 costs 
resulting from conversions? 


C. General 

In its consideration of PGA treatment 
for (1) recovery of standby charges, and 
(2) tracking of Account No. 858 costs, the 
general interest is on the overall effect 
on the PGA mechanism and the impact 
in the aggregate of including such 
additional costs in PGA billings. In 
addition, the question arises whether the 
inclusion of these various costs in 
addition to direct gas purchase costs 
would require any other modification in 
the PGA mechanism as a matter of law 
or a matter of policy. 


[FR Doc. 91-8938 Filed 4-16-91; 8:45 am] 
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DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Parts 1 and 602 
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RIN 1545-AJ70 


insurance income of a Controlled 
Foreign Corporation for Taxable Years 
Beginning After December 31, 1986 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This document contains 
proposed income tax regulations 
relating to the definition and 
computation of the insurance income of 
a controlled foreign corporation. The 
proposed regulations also contain 
definitions and rules applicable to 
certain captive insurance companies. 
This action is necessary because of 
changes to the applicable tax law made 
by the Tax Reform Act of 1986 and by 
the Technical and Miscellaneous 
Revenue Act 1988. These regulations 
would provide guidance needed to 
comply with these changes and would 
affect controlled foreign corporations 
with income derived from insurance 
operations. 


DATES: Written comments must be 
received by June 17, 1991. A public 
hearing on these proposed regulations 
will be held Monday, June 24, 1991, 
beginning at 10 a.m. See the notice of 
public hearing on these proposed 
regulations elsewhere in this issue of the 
Federal Register. 

ADDRESSES: Send comments to: 
Commissioner of Internal Revenue, P.O. 
Box 7604, Ben Franklin Station, 
Attention: CC:CORP:T:R (INTL-939-86), 
room 4429, Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
David R. Cooper of the Office of 
Associate Chief Counsel! (International), 
within the Office of Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
DC 20224, Attention: CC:INTL:Br2 
(INTL-939-86) (202-566-6645, not a toll- 
free call). 


SUPPLEMENTARY INFORMATION: 


Paperwork Reduction Act 


The collection of information 
contained in this notice of proposed 
rulemaking has been submitted to the 
Office of Management and Budget for 
review in accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3504{(h}). Comments on the 
collection of information should be sent 
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to the Office of Management and 
Budget, Attention: Desk Office for the 
Department of the Treasury, Office of 
Information and Regulatory Affairs, 
Washington, DC 20503, with copies to 
the Internal Revenue Service, Attention: 
IRS Reports-Clearance Officer T:FP, 
Washington, DC 20224. 

The collection of information in these 
regulations is in §§ 1.953-2(e)(3)(iii), 
1.953-4(b), 1.953-5(a), 1.953-6(a), 1.953- 
7(c)(8), 1.6046-1(a)(2)(i)(c), and 1.6046- 
1(c)(1)(iii). This information is required 
by the Internal Revenue Service in order 
for taxpayers to elect to locate risks 
with respect to movable property by 
reference to the location of the property 
in a prior period; to allocate investment 
income to a particular category of 
insurance income; to allocate deductions 
to a particular category of insurance 
income; to determine the amount of 
those items, such as reserves, which are 
computed with reference to an 
insurance company's annual statement; 
to elect to have related person insurance 
income treated as income effectively 
connected with the conduct of a United 
States trade or business; and to collect 
the information required by section 6046 
relating to controlled foreign 
corporations as defined to section 
953(c). The information will be used to 
verify that locating movable property on 
the basis of where the property is 
located in a prior period does not result 
in a material distortion when compared 
to where the property is actually located 
during a current period; to verify the 
connection between certain items of 
investment income and a specific 
category of insurance income; to verify 
the connection between deductions and 
a specific category of insurance income; 
to verify the accuracy of those items 
which are determined by reference to an 
insurance company’s annual statement; 
to permit related person insurance 
income to be taxed at the corporate 
level as income effectively connected 
with the conduct of a United States 
trade or business rather than at the 
shareholder level as subpart F income; 
and to ensure compliance with the 
Internal Revenue Code as it relates to 
controlled foreign corporations as 
defined in section 953(c). The likely 
respondents are business or other for- 
profit institutions. 

These estimates are an approximation 
of the average time expected to be 
necessary for a collection of 
information. They are based on 
information as is available to the 
Internal Revenue Service. Individual 
respondents/recordkeepers may require 
greater or less time, depending on their 
particular circumstances. 
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Estimated total annual reporting and 
recordkeeping burden: 14,100 hours. 

The estimated annual burden per 
respondent and/or recordkeeper varies 
from 20 to 60 hours, depending on 
individual circumstances, with an 
estimated average of 28.2 hours. 

Estimated number of respondents 
and/or recordkeeper: 500. 

Estimated annual frequency of 
responses: Annually. 
Background 

This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR part 1) under 
sections 953, 954, 964, 1248, and 6046 of 
the Internal Revenue Code of 1986. 
These amendments are proposed to 
conform the regulations to section 
1221(b) of the Tax Reform Act of 1986 
(Pub. L. 89-514, 100 Stat. 2085, 2551) and 
to section 1012(i) of the Technical and 
Miscellaneous Revenue Act of 1988 
(Pub. L. 100-647, 102 Stat. 3342). 


Explanation of Provisions 
Statutory Provisions 


A United States shareholder of a 
controlled foreign corporation is subject 
to current United States taxation on the 
subpart F income of the foreign 
corporation. Subpart F income is defined 
under section 952 and consists of 
several types of income, one of which is 
“insurance income,” as defined in 
section 953. Insurance income exists 
only with respect to bona fide contracts 
of insurance (or reinsurance) or annuity 
contracts. This regulation does not 
address the issue of what constitutes 
insurance. Whether a payment is 
considered an insurance premium or a 
contribution to capital can, however, 
affect both the characterization of 
receipts as “insurance income” and the 
value of stock in a controlled foreign 
corporation owned by United States 
persons. Therefore, the characterization 
of payments as insurance premiums or 
contributions to capital must be 
considered carefully. 

Insurance income is income (including 
investment income) attributable to the 
issuing or reinsuring of any insurance or 
annuity contract in connection with 
risks located in a country other than the 
country under the laws of which the 
controlled foreign corporation is created 
or organized and which would be taxed 
under subchapter L of the Code if the 
income were the income of a domestic 
insurance company. Although not within 
the definition of insurance income under 
section 953, the investment income 
attributable to insurance, reinsurance, or 
annuity contracts covering risks located 
in the controlled foreign corporation's 


country of incorporation may be subject 
to subpart F as foreign personal holding 
company income under sections 
954(a)(1) and 954({c) of the Code. 

Section 953(c) provides special 
definitions of the terms “United States 
shareholder” and “controlled foreign 
corporation” for the purpose of taking 
into account related person insurance 
income. Related person insurance 
income is any insurance income 
attributable to a policy of insurance or 
reinsurance under which the insured is a 
United States shareholder of the 
controlled foreign corporation or a 
related person to such a shareholder. 
For purposes of taking into account 
related person insurance income, the 
term “United States shareholder” means 
any United States person (as defined in 
section 957(c)) who owns, within the 
meaning of section 958{a), any stock of 
the foreign corporation, and the term 
“controlled foreign corporation” means 
any foreign corporation if 25 percent or 
more of the total combined voting power 
of all classes of stock of the foreign 
corporation entitled to vote, or 25 
percent or more of the total value of the 
stock of the foreign corporation, is 
owned (within the meaning of section 
958(a)), or is considered as owned by 
applying the rules of ownership of 
section 958(b), by United States 
shareholders on any day during the 
taxable year of the foreign corporation. 
A person is related to a United States 
shareholder if such person is related 
within the meaning of section 954(d)(3) 
to the United States shareholder. In 
addition, in the case of a policy covering 
liabilities arising from services 
performed as a director, officer, 
employee of a corporation, or as a 
partner or employee of a partnership, 
the person performing the services and 
the entity for which the services are 
performed are related persons. 

Section 953(c) contains certain 
exceptions which, if applicable, relieve 
United States shareholders (other than 
United States shareholders as defined in 
section 951(b)) from having to include 
related person insurance income in their 
gross income. Section 953(c) also 
provides special rules for determining a 
United States shareholder's pro rata 
share of related person insurance 
income and provides for the application 
of section 1248 to persons who are 
United States shareholders solely by 
virtue of section 953(c)(1)(A). 

Finally, the statute provides for 
certain rules preventing the application 
of certain provisions of subchapter L of 
the Code in computing insurance 
income, and provides regulatory 
authority to prescribe rules for the 
allocation and apportionment of income, 
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expenses, losses, and deductions, as 
well as rules to carry out the purpose of 
the related person insurance income 
provisions of section 953(c). 

The proposed regulations do not 
address section 953(d), which permits a 
foreign insurance company that is a 
controlled foreign corporation to elect to 
be treated as a domestic corporation, or 
section 964(d), which permits a qualified 
insurance branch of a controlled foreign 
corporation to be treated as a separate 
foreign corporation created under the 
laws of the foreign country. Guidance 
will be provided under those sections as 
part of another regulation project. See 
Notice 89-79, 1989-2 C.B. 392, for interim 
guidance under section 953(d). 

Consideration has been given to 
whether the definition of the term “life 
insurance contract” under section 
7702{(a), the diversification requirements 
for variable contracts under section 
817(h), and the distribution requirements 
of section 72(s) should be considered 
applicable for subpart F purposes to 
contracts issued by controlled foreign 
corporations conducting insurance 
operations with nonresident aliens. The 
proposed regulations contain a 
reservation on these issues. Comments 
are invited on them. 


Summary of Regulations 


Because of the substantial 
modification of the provisions of section 
953 by the Tax Reform Act of 1986, the 
proposed regulations redraft the current 
regulations under section 953 in their 
entirety. In addition, several conforming 
modifications in the form of proposed 
regulations are made to the final 
regulations under sections 954, 964(a), 
1248(a), and 6046(a). The regulations are 
proposed to be applicable to taxable 
years of controlled foreign corporations 
beginning after December 31, 1986. 
However, the amendments to sections 
953(c)(2) and 953(c)(3) by sections 
1012(i)(3)(A) and 1012(i)(3)(B) (i) and (ii) 
of the Technical and Miscellaneous 
Revenue Act of 1988 are proposed to 
apply to taxable years beginning after 
December 31, 1987 to the extent such 
amendments add the phrase “(directly 
or indirectly)”. Further, the risk location 
rules of § 1.9532 are proposed to apply 
only to periods of coverage that begin on 
or after June 17, 1991. Prior to the 
effective date of § 1.953-2, taxpayers 
may determine the location of risks by 
using the principles of § 1.953-2 of the 
current regulations, but those principles 
shall be applied to determine whether 
risks are located in or outside the 
controlled foreign corporation's country 
of incorporation rather than in or 
outside the United States. Comments are 





invited on whether other transitional 
rules would be appropriate. 

Upon adoption of the proposed 
regulations as temporary or final 
regulations, the current regulations 
under section 953 will be retained 
(although redesignated as § § 1.953-1A 
through 1.953-6A) because they remain 
applicable with respect to taxable years 
of controlled foreign corporations 
beginning before January 1, 1987. 
Similarly, several conforming 
modifications in the form of proposed 
regulations are made to the final 
regulations under sections 954, 964(a), 
1248(a), and 6046{a). 

Section 1.953—1(a) provides definitions 
of the different categories of insurance 
income of a controlled foreign 
corporation that issues insurance, 
reinsurance, or annuity contracts. 
Income from a contract covering risks 
outside the controlled foreign 
corporation's country of incorporation 
(the “home country”) constitutes 
insurance income within the meaning of 
section 953. Income from a contract 
covering risks in the controlled foreign 
corporation's home country is income 
within the same-country insurance 
category (the “SCI category”). Premiums 
within the SCI category are generally 
not considered to be section 953 
insurance income and are not includable 
in the gross income of United States 
shareholders of a controlled foreign 
corporation. However, investment 
income within the SCI category may be 
subject to inclusion in the gross income 
of United States shareholders of the 
controlled foreign corporation as foreign 
personal holding company income under 
sections 954({a)(1) and 954(c). Section 
1.953-1(a) also defines two categories of 
section 953 insurance income: Income 
within the RPII category, which is 
income that constitutes related person 
insurance income, and income within 
the nonRPII category, which is all 
section 953 insurance income other than 
related person insurance income. 

Sestion 1.953-1(b) provides the 
procedures that are used to determine 
the amount of a controlled foreign 
corporation’s section 953 insurance 
income and its foreign personal holding 
company income derived from 
insurance, reinsurance, and annuity 
contracts. The first step in the procedure 
is to determine whether premiums 
constitute section 953 insurance income 
or SCI income. The second step is to 
determine whether premiums that 
constitute section 953 insurance income 
are attributable to the RPI or nonRPH 
categories. The third step is to allocate 
and apportion investment income to the 
RPII, nonRPIl, and SCI categories. The 


last step is to allocate and apportion 
expenses, losses, and other deductions 
among the RPI, non RPH, and SCI 
categories, and to allocate and 
apportion deductions within the SCI 
category, and in certain circumstances 
within the RPII category, between 
premium and investment income. 

Section 1.953-2 provides rules for 
determining whether premiums are 
attributable to the section 953 insurance 
income or SCI income categories. That 
determination is made by locating the 
risks covered by an insurance, 
reinsurance, or annuity contract during 
the period of coverage to which the 
premiums under the contract relate. 
Premiums written before the first 
taxable year of a controlled foreign 
corporation beginning after December 
31, 1986 that become earned under 
section 832(b)(4) in such taxable year or 
succeeding taxable years must be 
classified as either section 953 insurance 
income or SCI income. 

Section 1.953-2(d) provides general 
rules of allocation and apportionment of 
premiums to or between the section 953 
insurance income category and the SCI 
income category where an insurance, 
reinsurance, or annuity contract covers 
risks both in and outside the home 
country. Section 1.953-2(d) also provides 
that if 80 percent or more of the 
premiums under a contract of insurance 
or reinsurance or an annuity contract 
are apportioned to risks in or outside the 
home country, then all of the premiums 
are attributed to risks in or outside the 
home country, respectively. 

Section 1.953-2(e) sets forth specific 
rules for locating risks in connection 
with property. Such risks are generally 
located where the property is located 
during the period or periods of coverage 
under the contract of insurance or 
reinsurance that are applicable to a 
taxable year. Specific rules are provided 
for determining the location of 
commercial transportation property, 
noncommercial transportation property, 
property exported or imported by 
railroad or motor vehicle, property 
exported or imported by ship or aircraft, 
and shipments originating and 
terminating in or outside the home 
country. Specific rules are also provided 
for allocating and apportioning 
premiums when the contract of 
insurance or reinsurance covers many 
related items or property, such as 
inventory, which may be both in and 
outside the home country. In order to aid 
a controlled foreign corporation that is 
not able to determine the location of 
moveable property as of the close of its 


taxable year, a specific rule is also set 
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forth for locating risks in connection 
with such property. 

Section 1.953-2(f) provides specific 
rules for locating risks in connection 
with liability arising out of activities. 
Generally, such risks are located where 
the activities that could give rise to the 
liability are performed. Specific rules 
are provided for locating activities with 
respect to liabilities arising from the use 
or consumption of property that is 
manufactured, produced, constructed, or 
assembled by the insured. Specific rules 
are also provided for determining the 
location of activities in connection with 
transportation property and selling 
activities. 

Section 1.953—2(g) sets forth rules for 
locating risks in connection with 
contracts of insurance or reinsurance 
covering life or health. This section also 
covers the location of risks under 
annuity contracts, whether life annuities 
or annuities certain. Such risks are 
generally located in the country of the 
residence of the person with the 
“determining life.” For a contract of 
insurance or reinsurance provi 
protection against loss of fife or health, 
the determining life is the person whose 
life or health is covered by the contract. 
For a life annuity, or a contract 
reinsuring life annuities, the determining 
life is the person by whose life the 
annuity payments are measured. For an 
annuity certain, or a contract reinsuring 
annuities certain, both the purchaser of 
the annuity and the beneficiary of the 
annuity payments are the appropriate 
determining lives. If either the purchaser 
or beneficiary of an annuity certain 
resides outside the home country, the 
premiums received with respect to the 
annuity constitute section 952 insurance 
income. The residence of the person - 
with the determining life is generally 
determined by the address of such 
person that is provided to the insurer. 
Finally, section 1.953-2(h) provides rules 
for determining the location of risks in 
certain direct or indirect cross-insurance 
arrangements. 

Section 1.953-3 contains the rules for 

RPI premiums for 
nonRPIl premiums. Section 1.953-3(a) 
states that RPH premiums are section 
953 insurance income premiums that 
constitute related person insurance 
income. 

Section 1.953-3(b) defines related 
person insurance income. Related 
person insurance income is included 
within the meaning of the term 
“insurance incme” as that term is used 
in section 953 of the Code. Related 
person insurance income is defined as 
premium and investment income 
attributable to a policy of insurance or 
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reinsurance that provides insurance 
coverage to a related insured on risks 
located outside the controlled foreign 
corporation’s country of incorporation, 
or premium and investment income 
attributable.to any annuity contract that 
is purchased by, or for the benefit of, a 
related insured if the determining life is 
located outside the controlled foreign 
corporation's country of incorporation. 
For this purpose, a related insured is 
any insured, purchaser of an annuity 
contract, or beneficiary under an 
annuity contract that is a United States 
shareholder of the controlled foreign 
corporation or a related person (within 
the meaning of section 954(d)(3)) to a 
United States shareholder. In addition, 
in the case of any policy of insurance 
covering liability arising from services 
performed as a director, officer, or 
employee of a corporation, or as a 
partner or employee of a partnership, 
the person performing such services and 
the entity for which such services are 
performed shall be treated as related 
persons. Related person insurance 
income also includes income 
attributable to contracts reinsuring and 
contracts indirectly insuring related 
insureds if the risks under the contract 
are located outside the controlled 
foreign corporation’s country of 
incorporation. 

For purposes only of taking related 
person insurance income into account, 
the terms “United States shareholder” 
and “controlled foreign corporation” are 
specially defined in § 1.953-3(b). An 
exception from the modified definition 
of United States shareholder is provided 
for persons who would be United States 
shareholders of an insuring foreign 
corporation as a result of their 
ownership of stock in another foreign 
corporation if the stock of the other 
foreign corporation is publicly traded, 
the United States person owns less than 
five percent of such foreign 
corporation's stock and the stock of the 
insuring foreign corporation constitutes 
less than five percent of the total value 
of all assets of such foreign corporation. 
Section 1.953-3(b) also provides that 
related person insurance income 
includes insurance income attributable 
to certain direct or indirect cross- 
insurance arrangements. 

Section 1.953-3(b) also provides rules 
for determining whether premiums 
constitute related person insurance 
premiums under certain specific 
circumstances. Premiums received prior 
to December 31, 1986 which become 
earned in the controlled foreign 
corporation's first taxable year 
beginning after December 31, 1986, or 
any succeeding taxable year, may 


constitute related person insurance 
income. Rules are also provided for 
computing RPII premiums when the 
related insured owns stock for less than 
the entire taxable year. An anti-abuse 
rule states that capital contributions 
may be recharacterized as premiums in 
certain circumstances. 

Section 1.953-4 provides guidance 
concerning the allocation and 
apportionment of items of investment 
income to or among the RPII, nonRPI, 
and SCI categories. An item of 
investment income is allocated to a 
particular category of income if it 
directly relates to a contract which gives 
rise to premiums allocable to that 
category. An item of investment income 


. is considered directly related to a 


contract which gives rise to premiums 
within a particular category if the 
income is derived from an asset which is 
identified on the controlled foreign 
corporation's books and records as an 
asset relating to RPII, nonRPIl, or SCI 
contracts and the controlled foreign 
corporation separately accounts for the 
various income, exclusion, deduction, 
reserve, and other liability items 
properly attributable to such contracts. 
If investment income cannot be 
allocated, it is apportioned among the 
various categories of income in 
accordance with apportionment 
formulas provided in § 1.953—4(c). 
Section 1.953-5(a) provides rules for 
allocating expenses, losses, and other 
deductions among the RPIl, nonRPII, 
and SCI categories. Allocation of 
deductions generally is made in 
accordance with §$§ 1.861-8, 1.861-8T, 
1.861-9T, 1.861-10T, and 1.861-12T of the 
regulations. Specific rules are provided 
to allocate reserve deductions and 
deductions for claims, benefits, and 
losses. Deductions that cannot be 
allocated are apportioned among the 
various categories in accordance with 
the rules provided in § 1.953-5(b), which 
are generally consistent with the 
principles of $§ 1.861-8, 1.861-8T, 1.861- 
OT, 1.861-10T, and 1.861-12T. Under 
§ 1.953.5(b), deductions that are 
allocated or apportioned to investment 
income pursuant to the regulations 
under section 861 are apportioned 
among the various income categories in 
the same manner as investment income. 
Other deductions that are not allocated 
or apportioned to investment income 
pursuant to the regulations under 
section 861 are apportioned among the 
various income income categories in 
accordance with the amount of premium 
income, adjusted by increases or 
decreases in reserves, in each category. 
Section 1.953-5(c) provides rules for 
allocating and apportioning deductions 


to or between premium and investment 
income within the SCI and, in certain 
circumstances, within the RPI 
categories. Although deductions other 
than those for reserves, losses, and 
specified policy acquisition expenses 
are allocated and apportioned between 
investment and premium income by 
following the principles of $§ 1.861-8, 
1.861-8T, 1.861-9T, 1.861-10T, and 1.861- 
12T, specific rules are provided under 

§ 1.953-5(c)(3) for apportioning reserves, 
losses, and s ed policy acquisition 
expenses between investment and 
premium income for taxable years 
beginning on or after April 17, 1991. The 
method prescribed for apportioning 
reserves between premium and 
investment income is based on the 


assumptions that premiums are received 


and losses paid at mid-year, and that the 
investment income portion of the 
increase in reserves can be calculated 
by assuming the reserves earn 
investment income at the interest rate 
used to calculate tax reserves. For 
taxable years beginning prior to April 
17, 1981, taxpayers may use a 
reasonable apportionment formula. 
However, in most cases, a method that 
apportions reserves and losses between 
premium and investment income based 
on the ratio of premium orinvestment - 
income to total income will not be 
considered a reasonable apportionment. 
Section 1.953-6 contains provisions 
relating to the application of subchapter 
L and certain sections of subchapter N 
of the Code. Section 1.953-6(a) states 
that the provisions of subchapter L are 
generally applicable in determining the 
amount of a controlled foreign 
corporation’s section 953 insurance 
income and SCI investment income to 
be included in gross income. Section 
1.953-6(b) lists the provisions of 
subchapter L which are not applicable. 
Section 1.953-6(c) contains rules for 
making the election under section 831(b) 
to be taxed on investment income only. 
A section 831(b) election is a corporate 
level election and therefore can be made 
only by a controlled foreign corporation 
that has made the election under 
§ 1.953-7(c) to have its related person 
insurance income taxed as income 
effectively connected with the conduct 
of a trade or business within the United 
States. Section 1.953-6(d) contains rules 
necessary to determine whether a 
controlled foreign corporation is subject 
to the rules of part I of subchapter L of 
the Code relating to life insurance 
companies. Section 1.953-6(e) r-ovides 
specific rules relating to the computation 
of the reserves of a controlled foreign 
corporation. Section 1.953-6(f) states 
that a controlled foreign corporation 
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that would not be taxable as an 
insurance company if it were a domestic 
corporation is nevertheless subject to 
section 953 and prescribes rules for 
determining the insurance income of 
such a corporation. Section 1.953-6(g) 
describes the relationship between 
sections 953 and 954. Section 1.953-6(h) 
provides rules for computing a United 
States shareholder's pro rata share of 
section 953 insurance income. Section 
1.953--6(i) states that section 959 
(exclusion from gross income of 
previously taxed earnings and profits), 
section 961 {adjustment to basis in stock 
in controlled foreign corporations and of 
other property), and section 1248 (gains 
from certain sales or exchanges of stock 
in certain foreign corporations) are 
applicable to persons who would not be 
United States shareholders but for 
section 953(c) and § 1.953-3(b)(2)(i). 
Section 1.953-6{k) provides that income 
that is subject to subpart F solely by 
virtue of the full inclusion rule of section 
954(b)(3)(B) is not considered related 
person insurance income and need not 
be included in the gross income of 
persons that are not United States 
shareholders within the meaning of 
section 951(b). 

Section 1.953~7 sets forth the 
exceptions to inclusion of related person 
insurance income by persons who are 
not United States shareholders under 
section 951(b). Section 1.953-7(a) 
provides rules relating to the exception 
that applies if less than 20 percent of the 
stock of a controlled foreign corporation 
is owned by insureds. Section 1.953-7(b) 
relates to the exception for a controlled 
foreign corporation with a de minimis 
amount of related person insurance 
income. Section 1.953-7(c) provides 
rules and procedures for an election by 
a corporation that is a controlled foreign 
corporation solely by virtue of section 
953(c) to have its related person 
insurance income treated as if it were 
effectively connected with a United 
States trade or business. To make an 
election, the controlled foreign 
corporation must waive treaty benefits, 
except for benefits with respect to 
section 884, must timely file an election 
statement, must enter a closing 
agreement with the Internal Revenue 
Service, and must provide an adequate 
letter of credit. 

These proposed regulations would 
amend the temporary regulations under 
§ 1.954-1T{c) to state that a controlled 
foreign corporation with foreign base 
company income derived from insurance 
operations allocates and apportions 
deductions in accordance with § 1.953-5. 
These proposed regulations also would 
amend § 1.964~1(c)(5) to identify those 


shareholders who are the controlling 
United States shareholders of a foreign 
corporation that is a controlled foreign 
corporation solely by virtue of section 
953(c)(1) for purposes of making 
elections on behalf of the controlled 
foreign corporation. In addition, these 
proposed regulations would amend the 
final regulations under section 1248{a) to 
make clear the application of section 
1248 to persons that are United States 
shareholders by virtue of section 953(c). 
Finally, these proposed regulations also 
would amend the regulations under 
section 6046(a) to make the reporting 
requirements of that section applicable 
to persons that are United States 
shareholders by virtue of section 953(c). 

With certain exceptions, the proposed 
regulations do not draw a distinction 
between mutual insurance companies 
and stock insurance companies. 
However, the Internal Revenue Service 
is interested in receiving comments 
relating to application of the rules of this 
regulation with respect to mutual 
insurance companies and, in particular, 
whether certain mutual insurance 
companies should be excluded from the 
provisions of section 953 and the criteria 
for such an exclusion. 


Special Analyses 


It has been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a regulatory impact analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
Chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. Chapter 6) do not apply to 
these regulations, and, therefore, an 
initial regulatory flexibility analysis is 
not required. Pursuant to section 7805(f) 
of tle Internal Revenue Code, these 
regulations will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 


Comments and Public Hearing 


Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably a signed original 
and eight copies) to the Internal 
Revenue Service. All comments will be 
available for public inspection and 
copying. - 

A public hearing will be held on 
Monday, June 24, 1991, beginning at 10 
a.m., in the Internal Revenue Service 
Auditorium, Seventh Floor, 7400 
Corridor, Internal Revenue Building, 
1111 Constitution Avenue, NW., 
Washington, DC. For further 
information, see the notice of public 
hearing on these proposed regulations in 
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the Proposed Rules section of this issue 
of the Federal Register. 


Drafting Information 


The principal author of these 
proposed regulations is Philip L. Garlett 
formerly of the Office of Associate Chief 
Counsel (International), within the ~ 
Office of Chief Counsel, Internal 
Revenue Service. Other personnel from 
the Internal Revenue Service and 
Treasury Department participated in 
developing the regulations. 


List of Subjects 
26 CFR 1.861-1 through 1.997-1 


Income taxes, Aliens, Exports, DISC, 
Foreign investments in U.S., Foreign tax 
credit, FSC, Sources of income, U.S. 
investments abroad. 


26 CFR 1.1201 through 1.1252-2 


Income taxes, Capital gains and 
losses, Recapture. 


26 CFR 1.6001-1 through 1.6109-2 


Income taxes, Administration and 
procedure, Filing requirements. 


26 CFR Part 602 


Recording and recordkeeping 
requirements. 


Proposed amendments to the regulations 


Accordingly, 26 CFR parts 1 and 602 
are proposed to be amended as follows: 


PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31, 1953 


Paragraph 1. The authority for part 1 
is amended by adding the following 
citations: 


Authority: 26 U.S.C. 7805 * * * Sections 
1.953-1 through 1.953-2 also issued under 26 
U.S.C. 953(b)(3). Section 1.953-3 also issued 
under 26 U.S.C. 953(b)(3) and (c)(8) (A) and 
(B). Section 1.953-6 also issued under 26 
U.S.C. 953 (b)(3) and (c)(5)(B). Section 1.953-7 
also issued under 26 U.S.C. 953(c)(3). 


§§ 1.953.-1 through 1.953-6 [Redesignated 
as §§ 1.953-1A through 1.953-6A] 


Par. 2. Sections 1.953-1 through 1.953- 
6 are redesignated as § § 1.953-1A 
through 1.953-6A and a new center 
heading is added preceding newly 
designated § 1.953-1A to read as 
follows: 


Regulations Applicable to Taxable 
Years Beginning Before January 1, 1987 


Par. 3. Anew center heading and new 
§ § 1.953-0 through 1.953-7 are added to 
read as follows: 
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Regulations Applicable to Taxable 
Years Beginning After December 31, 


§ 1.953-0 Introduction. 

(a) This paragraph lists the topics 
covered in § § 1.953-0 through 1.953-7. 
§ 1.953-0 Introduction. 


(a) Outline. 
(b) Effective dates. 
§ 1.953-1 Taxation of foreign insurance 


operations. 
Procedure. 
(2) Cross reference to additional 
provisions. 
(c) Effective date. 


§1.953-2 Premiums attributable to the 
section 953 insurance income category and 
the SCI income category. 

(a) In 


income or SCI income 


(d) Allocation and apportionment of 
premiums. 
(1) Risks both in and outside the home 
try. 


) Example. 
(e) Location of risks in connection with 
—— 


(1) In general. 
(2 Specific rules for locating certain types 


of property. 
(i) Commercial transportation property. 
(ii) Examples. 
(iii) Noncommercial transportation 


(iv) Property exported by ship of aircraft. 

(v) Property imported by ship or aircraft. 

(vi) Shipments originating and terminating 
in the home country. 

(vii) Shipments sagem Sea terminating 
in a country other than the home country. 

(3) Related assets and certain moveable | 


property. 
(i) Related assets. 


(ii) Example. 
(iii) Moveable property. 
(iv) Example. 
(f) Location of risks in connection with 
liability arising out of activity. 
“an Definition of risks in connection with 
bility. 


(3) aortas locating certain activities. 
(i) Liability with respect to property 
manufactured, produced, constructed, or 


(ii) Examples. 
(iii) Location of activities in connection 
with transportation property. 


(h) Risks deemed to be located in a country 
Se 


(1) Artificial arrangemen' 

(2) Evidence cama. 

(3) Examples. 
§1.953-3 Allocation of premiums to the RPII 
or nonRPII categories of section 953 
insurance income. 


shareholder: exception 
ee 
PP secre nee, A" toe 
shipowner’s protection 


1987. 
(ii) ee of premiums if stock 
owned for less than entire taxable year. 
(iii) Examples. 
(iv) Anti-abuse rule. 
(v) Example. 
§ 1.953-4 Allocation and apportionment of 
items of investment income. 
(a) In general. 
(1) Investment income. 
(2) Decreases in reserves. 
= In general. 


ii) Examples. 

i Allocation of investment income. 

(1) In — 

(2) Examples. 

(c) Apportionment of investment income. 

One insurance companies. 

(ii) Section ea items attributable to RPII, 
nonRPIl, and SCI 


(2) Property sal eae casualty companies. 


(i) In general. 
(ii) Unpaid losses attributable to a 


particular ca 
(3) Examples. 


§ 1.953-5 Allocation and apportionment of 
expenses. 
(a) Allocation of deductions to RPII, 


deductions between investment and premium 
income. 


(i) In general. 
(ii) Deduction for reserves and losses 
defined. 


(iii) Investment income required to be 
added to reserves and required to fund 


(iv) Investment income’s proportionate 
share of lider dividends. 
(v) a of policy acquisition 
and certain other deductions. 
(vi) Example. 
(4) Alternative method for life insurance 


companies. 

(i) In general. 

(ii) Example. 
(5) Losses in excess of premium or 
investment income. 

(6) Losses within the FPI, nonRPil, and SCI 
categories. 


§1.953-6 Application of subchapter L and 
certain sections of subchapter N of the Code. 
ne 
(2) Applicability of section 7702. [Reserved] 
(3) Applicability of section 617. a 
(b) Special rules regarding use of 
subchapter L to compute RPI, nonRPil, and 
income. 


SCI 
(1) Certain provisions not to apply. 
(2) Allocation and apportionment of certain 


items. 

(c) Alternative tax for certain small 
companies. 
(d) Computation of reserves to determine 
applicability of part I of subchapter L. 

(1) Reserves required by law. 

(i) Reserves with respect to United States 

iness. 


busi 
(ii) Reserves deemed to be required. 
(iii) Reserves with respect to foreign 
business. 


(2) SCI reserves to be taken into account. 


(e) Computation of reserves for purposes of 
computing taxable income. 


(3) Discounted seid lodees of a property 
and casualty compan: 
a Interest rates ae for determining 


aa 


ner ie 
deed pine tao 


companies. 
(1) In general. 





(2) Items of gross income attributable to 
insurance operations of a non-insurance 


company. 

(i) Corporations computing taxable income 
under part I of subchapter L. 

(ii) Example. 

(iii) Corporations computing taxable 
income under part I of subchapter L. 

(g) Relationship between sections 953 and 
954. 
(1) Priority of application. 

In general. 


(h) Inclusion of pro rata share of subpart F 
income derived from insurance operations. 
(1) Inclusion of pro rata share of related 
person insurance income. 
(2) Inclusion of subpart F income other than 
lated person insurance income. 
(3) and profits limitation. 
(4) Examp 
(5) Controlled foreign corporation for less 


(7) mpanii 
(i) Application of sections 959, 961, and 
1248. 


(j) Application of section 367(b). [Reserved] 
(k) Interaction with section 954(b)(3). 


§1.953-7 Exceptions to inclusion of related 
insurance income for certain 

shareholders. 

(a) Corporation not held by insureds. 

(1) In general. 

(2) Examples. 

(d) De minimis insurance exception. 

(1) In general. 

(2) Examples. 

(3) Anti-abuse rule. 


(c) Election to treat income as effectively 
connected. 


(1) In general. 

(2) Corporations which may make the 
election. 

(i) In general. 

(ii) Successor corporation. 

(iii) Examples. 

(3) Taxable year of corporation making 
election. 

(4) Period during which election is in effect. 

(i) Elections that become effective in 
taxable years beginning after December 31, 
1987. 


(ii) Examples. 
(iii) Elections that become effective in first 
taxable year beginning after December 31, 


1986. 

(iv) Examples. 

(5) Effect of election: taxation under section 
682; alternative minimum tax; dividends 
received deduction; pre-1967 deficits in 
earnings and profits, and net operting losses. 

(6) Exemption from tax imposed by section 
4371. 


(7) Procedure for making election under 
section 953{c}(3){C). 


(i) In general. 

(ii) When election must be made. 

(iii) Election. 

(8) Closing 

(9) Letter of credit. 

(i) In general. 

(ii) Changes in the amount of the letter of 
credit. 


ent. 


(10) Underpayment of tax due. 

(11) Termination or revocation of election. 

(i) Termination. 

(ii) Revocation with consent. 

(iii) Unilateral revocation by 
Commissioner. 


(b) Effective dates. (1) The provisions 
of $§ 1.953—1 through 1.953-7 apply to 
taxable years of a controlled foreign 
corporation beginning after December 
31, 1986. However, the amendments to 
section 953 (c)(2) and (c)(3) by section 
1012{i)(3) (A) and (B) (i) and (ii) of the 
Technical and Miscellaneous Revenue 
Act of 1988 shall apply to taxable years 

after December 31, 1987 to the 
extent such amendments add the phrase 
“(directly or indirectly).” Further, the 
risk location rules of § 1.953-2 shall 
apply only to periods of coverage that 
begin on or after June 17, 1991. Prior to 
the effective date of § 1.953-2, taxpayers 
may determine the location of risks by 
using the principles of § 1.953-2A of the 
regulations, but those principles shall be 
applied to determine whether risks are 
located in or outside the controlled 
foreign corporation's country of 
incorporation rather than in or outside 
the United States. Finally, the 
apportionment of reserves, losses, 
policyholder dividends, and policy 
acquisition expenses between premium 
and investment income within the SCI, 
and, in certain circumstances, within the 
RPIl category as provided in § 1.953- 
5(c)(3) shall apply to taxable years 

on or after April 17, 1991. For 
taxable years beginning prior to April 
17, 1991, taxpayers may use a 
reasonable apportionment formula. 

(2) The provisions of §§ 1.953-1A 
through 1.853-6A apply to taxable years 
of a controlled foreign corporation 
beginning before January 1, 1987. All 
references therein to sections of the 
Code are to the Internal Revenue Code 
of 1954 prior to the amendments made 
by the Tax Reform Act of 1986. 


§ 1.953-1 Taxation of foreign insurance 
operations. 


(a) In general. The income from the 
insurance operations of a controlled 
foreign corporation may be subject to 
inclusion in the gross income of a United 
States shareholder under subpart F of 
the Code either as insurance income 
under section 953 or as foreign personal 
holding company income under section 
954 (a)(1) and (c). Section 953 insurance 
income is income (including premium 


Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Proposed Rules 


and investment income) attributable to 
the issuing or reinsuring of any 
insurance or annuity contract in 
connection with risks located in a 
country other than the country (the 
“home country”) under the laws of 
which the controlled foreign corporation 
is created or organized and which would 
be taxed under subchapter L of the Code 
if the income were the income of a 
domestic insurance company. The term 
“ home country” includes any area 
within the jurisdiction (as recognized by 
the United States) of the country of 
incorporation of a controlled foreign 
corporation or within the jurisdiction of 
a possession of such country. A risk is 
located in a country other than the home 
country if it is located on the high seas 
outside the home country. Insurance 
income exists only with respect to bona 
fide contracts of insurance (or 
reinsurance) or annuity contracts. There 
are two categories of section 953 
insurance income: income that 
constitutes related person insurance 
income under § 1.953-3(b)(1) (the “RPII 
category”) and income that is subject to 
section 953 but is not related person 
insurance income (the “nonRPII 
category”). Income, whether premium or 
investment income, derived from issuing 
or reinsuring insurance or annuity 
contracts in connection with risks 
located in the country in which the 
controlled foreign corporation is created 
or organized is referred to as same 
country insurance (“SCI”) income. 
Investment income attributable to 
premiums that constitute SCI income 
may be includable in the gross income 
of the United States shareholders of a 
controlled foreign corporation as foreign 
personal holding company income under 
sections 954 {a)(1) and (c). However, the 
premiums atiributable to issuing or 
reinsuring insurance or annuity 
contracts in connection with risks 
located in the controlled foreign 
corporation's home country are not 
generally treated as subpart F income. 

(b) Determining subpart F inclusions 
of income from insurance operations— 
(1) Procedure. The following procedures 
are used to determine the emount of a 
controlled foreign corporation's section 
953 insurance income and its foreign 
personal holding company income 
derived from insurance operations: 

(i) Determine whether premiums from 
insurance, reinsurance, and annuity 
contracts issued by the controlled 
foreign corporation constitute section 
953 insurance income or SCI income by 
determining the location of the risks 
under the contracts (see § 1.953-2); 

(ii) Determine whether the premiums 
that constitute section 953 insurance 
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income are attributable to the RPil or 
nonRPII categories (see § 1.953-3); 

(iii) Allocate and apportion 
investment income to the RPII, nonRPIl, 
and SCI categories (see § 1.953-4); and 

(iv) Allocate and apportion 
deductions to the RPII, nonRPII, and SCI 
categories; within the SCI category and, 
under certain circumstances, within the 
RPII category, further allocate and 
apportion deductions between SCI 
premium income and SCI investment 
income (see § 1.953-5). 

(2) Cross reference to additional 
provisions. Section 1.953-6 contains 
rules relating to the application of 
subchapter L of the Code (insurance 
companies), subpart F of part III of 
subchapter N (controlled foreign 
corporations), and certain additional 
Code provisions to income derived from 
the conduct of insurance operations. 
Section 1.953-7 contains rules 
certain exceptions to the inclusion of 
related person insurance income in the 
gross income of certain United States 
shareholders. 

(c) Effective date. For regulations 
under section 953 that apply to the 
taxable years of a controlled foreign 
corporation beginning before January 1, 
1987, see §§ 1.953-1A through 1.953-6A. 
The provisions of § 1.953—1 and 
§§ 1.953-3 through 1.953-7 apply to the 
taxable years of a ae foreign 


its to 


, the amendmen 
section 953 (c)(2) and (c)(3) by section 
1012(i)(3) (A) and (B) (i) and (ii) of the 


Technical and Miscellaneous Revenue 
Act of 1988 shall apply to taxable years 

after December 31, 1987 to the 
extent such amendments add the phrase 
“(directly or indirectly).” Also, the 

tions under § 1.953~-2 regarding 

the location of risks will apply only to 
periods of coverage, regardless of when 
the contract was i that begin on or 
after June 17, 1991. Prior to eo 
date of § 1.953-2, taxpayers ma’ 
determine the location of risks by using 
the principles of § 1.953-2A of the 
regulations, but those principles shall be 
applied to determine whether risks are 
located in or outside the controlled 
foreign corporation's country of 
incorporation rather than in or outside 
the United States. Finally, the 
apportionment of reserves, losses, 
policyholder ae and policy 


classified as either section 953 insurance 
income or SCI income. To determine 
whether premiums paid for an annuity 
certain are section 953 insurance income 
or SCI income, the annuity certain shall 
be treated as a contract risks in 
connection with life or health. Premiums 
written (less return premiums and 
premiums paid for reinsurance) before 
the first taxable year of the controlled 
foreign corporation beginning after 
December 31, 1986 that become earned 
under section 832(b)(4) in such taxable 
or succeeding taxable years must 


premiums that constitute section 953 
insurance income to the RPII or nonRPII 
categories.) 

(1) Section 953 insurance income 
premiums. Premiums constitute section 
953 insurance income if they relate to 
risks that are— 

(i) In connection with property located 
in a country other than the home 
country, as described in paragraph (e) of 
this section; 

(ii) In connection with a liability 
arising out of an activity conducted in a 
country other than the home country, as 
described in paragraph (f) of this 
section; 


(iii 1 In connection with the life or 
health of a resident of a country other 


described in paragraph (entt) t) a 
(iii) of this section as a 

arrangement whereby oa a 
receives a substantially equal amount of 
premiums or other consideration in 
respect of issuing (or reinsuring) a 
contract described in nee (a)(1) (i) 


constitute SCI income if they relate to 
risks that are— 

(i) In connection with property located 
in the home country, as described in 
paragraph (e) of this section; 

(ii) In connection with a liability 
arising out of an activity conducted in 
See 
paragraph: (f) of this section; or 

(iii) In connection with the life or 
health of a resident of the home country, 
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er 


ae Method of attributing premiums to 
the section 953 insurance income or SCI 


insurance, 

contract constitute section 953 insurance 
income or SCI income is determined by 
the location of the risks during the 
period or periods of coverage under the 
contract to which the premiums relate. 
A period of coverage is a period no 

pan crneanpmenrs one ceme: sl 
insurance 


ce coverage is provided or 

chuininpqotness t-te lover teh wads 
begins or ends with or within the 
taxable year of the controlled foreign 
corporation. A period of coverage begins 
when coverage under the contract 
commences or on the anniversary of 
that date. A period of coverage ends on 
the last day preceding a new period of 
coverage, on the day the contract 
terminates or is canceled, or on the day 
the risk under the contract has been 
transferred in a reinsurance transaction 
in which the reinsurer assumes all rights 
and obligations under the reinsured 
policies. The determination of where a 
risk is located must be made separately 
for each period of coverage applicable 
to the taxable year. 

(2) Examples. The following examples 
illustrate the principles of paragraph 
(b)(1) of this section. 


must be made by considering only the facts 
pertinent to each period of coverage 
separately. For the 1989 taxable year, the 
periods of coverage are July 1, 1988 to June 
Paces os Sean ten ee mag 
Again, whether the premiums attributabie to 
each such period of coverage constitute 
section 953 insurance income or SCI 
insurance income must be made 


on August 31, 1987. For the 1967 taxable year, 
the period of coverage is July 1, 1987 to 
August 31, 1987. 
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Example 3. The facts are the same as in 
Example 1 except that on January 15, 1989, X 
cedes risks under the insurance contract in a 
reinsurance transaction (other than a 
reinsurance transaction in which the 
reinsurer assumes all rights and obligations 
under the reinsured contracts) to controlled 
foreign corporation W, which also uses the 
calendar year as the taxable year. For the 
1988 taxable year, the periods of coverage for 
X are July 1, 1987 to June 30, 1988 and July 1, 
1988 to June 30, 1989. For 1989, the periods of 
coverage for both X and W are July 1, 1988 to 
June 30, 1989 and July 1, 1989 to December 31, 
1989. 

Example 4. The facts are the same as in 
Example 1 except that corporation X issues 
to corporation Z an insurance contract which 
covers the marine risks of shipping a machine 
to and from countries other than country M. 
The contract does not specify the dates 
during which the machine is covered, but 
provides coverage from the time the machine 
is delivered alongside a named vessel at the 
port of embarkation until the time the 
machine is delivered alongside the vessel at 
the port of debarkation. The deliveries are 
commenced and completed during the period 
beginning February 1, 1987 and ending 
February 28, 1987. For the 1987 taxable year, 
the period of coverage is February 1 to 
February 28, 1987. 


(c) Definition of premiums. For a 
controlled foreign corporation that 
would be taxed as a life insurance 
company under part I of subchapter L 
(relating to life insurance companies) of 
the Code if it were a domestic insurance 
company, the term “premiums,” for 
purposes of this section and § 1.953-3, 
means the items taken into account for 
the taxable year under section 803(a)(1). 
For a controlled foreign corporation that 
would be taxed under part II of 
subchapter L (relating to insurance 
companies other than life insurance 
companies), the term “premiums,” for 
purposes of this section and § 1.953-3, 
means premiums written, as defined in 
section 832(b){4)(A). If a policy of 
insurance, such as a reporting form 
policy or other policy, does not require 
premiums to be paid until the policy 
term expires, then the deposits required 
during the term of the policy must be 
included in premiums. In the case of a 
mutual fire or flood insurance company 
described in section 832(b){1)(D), the 
term “premiums,” for purposes of this 
section and § 1.953-3, means the entire 
amount of premiums deposited. In 
addition, for taxable years begirining 
after December 31, 1986 and before 
January 1, 1993, if the foreign 
corporation was a controlled foreign 
corporation (as defined in section 957 of 
the Code prior to its amendment by the 
Tax Reform Act of 1986) in the most 
recent taxable year beginning before 
January 1, 1987, the term “premiums” 
also includes an amount equal.to 34% 


percent of the unearned premiums at the 
end of the most recent taxable year 
beginning before January 1, 1987 that are 
sourced within the United States under 
section 861({A)(7). See section 
832(b)(4)(c). Premiums included in gross 
income by virtue of the preceding 
sentence are attributable to risks 
located outside the controlled foreign 
corporation's home country. 

(d) Allocation and apportionment of 
premiums—{1) Risks both in and outside 
the home country. If the risks covered 
by a contract of insurance or 
reinsurance or annuity contract are 
located both in and outside the home 
country during any period of coverage, 
the premium for insuring the risks must 
be allocated to or apportioned between 
risks incurred in the home country and 
risks incurred outside the home country. 
Allocation of a premium means that 
there is a direct correlation between the 
premium charged and the location of the 
insured risks in or outside the home 
country. Apportionment means that 
there is a reasonable basis for dividing 
the premium between risks incurred in" 
the home country and risks incurred 
outside the home country, but there is no 
direct correlation between the premium 
charged and the location of the risks, If 
a premium.is apportioned between home 
country risks and risks incurred outside 
the home country, each premium 
payment shall be considered to be 
partly related to home country risks and 
partly related to risks incurred outside 
the home country. The allocation or 
apportionment of premiums to or 
between risks located in the home 
country and risks located outside the 
home country must be reasonable in 
relation to the location of the insured 
risks during the period of coverage. In 
considering whether a method of 
allocation or apportionment is 
reasonable, consideration shall be given 
to the types of risks covered and the 
terms of the insurance, reinsurance, or 
annuity contract including, but not 
limited to, provisions which separately 
describe each risk covered, the period of 
coverage of each risk, the special 
warranties for each risk, the premium 
for each risk, and the conditions for 
paying the premium for each risk. The 
allocation and apportionment of 
premiums must be consistent with the 
rules prescribed in paragraphs (e), (f), 
and (g) of this section. In addition, once 
a particular method has been adopted 
for allocating and apportioning 
premiums under a contract, that method 
must be used as long as the contract is 
in force. 

(2) Examples. The following examples 
illustrate the rules of paragraph (d)f(1) of 
this section: 
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Example 1. X is a country F controlled 
foreign corporation with a calendar taxable 
year. X insures from July 1, 1987 through June 
30, 1988 a particular piece of machinery that 
is located in country F. The machine is moved 
outside country F on January 1, 1988. The 
contract provides for $500 in premiums to be 
paid on June 30, 1987 and $1,000 on January 1, 
1988. The larger premium payment on January 
1, 1988 reflects the increased risks associated 
with locating the machine outside country F. 
For the 1987 and 1988 taxable years, the 
period of coverage is July 1, 1987 to June 30, 
1988. Becatse there is a direct correlation 
between the premium payments and the 
location of the risks, the premiums must be 
allocated. The $500 premium payment 
included in X’s gross income for the 1987 
taxable year relates to risks incurred while 
the property is located in country F; therefore, 
all $500 in premiums constitute SCI income. 
The $1,000 included in X’s gross income in the 
1988 taxable year relates to coverage while 
the property is outside country F; therefore, 
all $1,000 constitutes section 953 insurance 
income. 

Example 2. Z is a country F controlled 
foreign corporation with a calendar taxable 
year. Z issues a policy of insurance covering 
risks of damage to railroad rolling stock that 
only travels a particular route between 
country F and country M. The railroad rolling 
stock-travels an equal number of miles in 
both countries. A $1,000 premium is required 
by Z to insure the railroad rolling stock from 
July 1, 1987 through June 30, 1988. The 
premium is paid in two installments: $500 on 
June 30, 1987 and $500 on January 1, 1988. 
Based on the types of risks covered by the 
contract of insurance and the terms of the 
contract, Z, in conformance with paragraph 
(e)(2)(i) of this section, chooses an 
apportionment method based on mileage. 
Because the premium is apportioned, $250 of 
the $500 premium included in the gross 
income of Z in the 1987 taxable year is 
attributable to home country risks and $250 is 
attributable to risks outside the home 
country. The result for the 1988 taxable year 
is the same. 


(3) 80 percent rule—{i) In general. If 80 
percent or more of the premium for a 
period of coverage of a particular 
contract are apportioned to risks located 
in the home country or to risks located 
outside the home country, then all of the 
premiums for the period of coverage are 
apportioned to risks incurred in or 
outside the home country, as the case 
may be. 


(ii) Example. The following example 
illustrates the operation of the 80 
percent rule of paragraph (d)(3)(i) of this 
section. 

Example. Controlled foreign corporation X, 
which is incorporated in country F and uses 
the calendar year as its taxable year, issues 
an insurance contract insuring a machine 
owned by Y against damage for a one year 
period commencing on May 1, 1987. When the 
contract was issued, the machine was located 
in country F; however, on April 1, 1988, Y 
moved the machine to a branch located 
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outside country F. Y is required to pay 
premiums of $100 per month under the terms 
of the insurance contract. For the taxable 


May 1, 1987 to April 30, 1988. For that period 
of coverage ¥2 ($100/$1200) of the premiums 
are related to risks located outside country F. 
Because approximately 92% of the premiums" 
are related to home country risks, all the 

premiums under the contract are attributable 


ending 
the $400 of premiums received in the taxable 
year ending December 31, 1988 are 
attributable entirely to home country risks 
and constitute SCI income. 


(e) Location of risks in connection 
with property—{1) In general. Risks in 
connection with property covered by a 
contract of insurance or reinsurance are 
located where the property is located 
during the period or periods of coverage 
applicable to the taxable year. A risk is 
in connection with property if it is 
related to an interest of an insured in 
tangible (whether real or personal) or 
intangible property. An interest in real 
property includes, but is not limited to, 
the interest of an owner, landlord, 
tenant, licensee, licensor, mortgagor, 
mortgagee, trustee, beneficiary, or 

partner. Where property is located 
Seeuis on all the facts and 
circumstances. (See paragraph (e)(2) of 
this section for specific rules locating 
certain types of property.) The 
determination of where property is 
located must be made separately under 
each contract of insurance or 
reinsurance and for each item of 
property covered by the contract for 
each period of coverage epplicable to 
the taxable year. (However, see 
paragraph (e)(3)({i) of this section which 
permits property to be aggregated in 
certain circumstances for purposes of 
det location of risks.) 

(2) Specific rules for locating certain 
types of property—{i) Commercial 
transportation property. Premiums 
related to insuring or reinsuring risks in 
connection with any motor vehicle, ship 
or boat, aircraft, railroad rolling stock, 
or any container transported thereby 
(“commercial transportation property”) 
that is used predominantly in the 
commercial transportation of persons or 
property are attributable to risks located 
in the home country if the property is 
located in the home country for the 
entire period of coverage, or outside the 
home country if the property is located 
outside the home country for the entire 
period of coverage. If the commercial 
transportation property is located both 
in and outside the home country, then 
the premiums shall be allocated or 
apportioned between risks located in 


the home country and risks located 
outside the home country on any 
reasonable basis (such as time or 
mileage) that gives due regard to the risk 
being insured and that complies with the 
requirements of paragraphs (d)(1) and 
(d)(3) of this section. See paragraph 
(e)(3){iii) of this section for rules relating 
to the location of moveable property, 
which includes commercial 
transportation property, if the location 
of such property cannot be determined 
by the end of the taxable year. 

(ii) Examples. The following examples 
illustrate the operation of paragraph 
(e)(2)(i) of this section. 


Example 1. Controlled foreign corporation 
Y, which is incorporated in country F, issues 
a property and liability insurance contract 
covering a helicopter that is used in rescue 
operations in country F as well as other 
countries. More than 60 percent of the miles 
traversed by the helicopter ere outside 
country F. However, the helicopter is located 
in a hanger in country F for more than 90 
percent of the period of coverage. Y 
epportions the premiums based on the time 
the helicopter is located in and outside the 
country of incorporation. An apportionment 
based on the amount of time that the 
helicopter is located in and outside country F 
is not reasonable in light of the types of risks 
insured and the activities in which:the 
helicopter is engaged. Therefore, Y’s 
ae of the premium will not be 


respec 

Example 2. Corporation Y, a country F 
controlled foreign corporation, insures an 
airplane that is used exclusively for the 
commercial transportation of persons or 
property. Of the total miles travelled by the 
airplane, 60 percent are traversed outside 
country F, and 40 percent are traversed in 
country F. The airplane is grounded only for 
repairs, and the repairs are made at the 
location of the airplane at the time the repairs 
are needed. The premiums must be 
apportioned on a reasonable basis between 
risks incurred while the plane is in country F 
and risks incurred while it is outside country 
F. On the facts presented in this example, an 
apportionment based on total miles traversed 
in and outside country F would be 
reasonable. Thus, 60 percent of the premiums 
would constitute section 953 insurance 
income and 40 percent of the premiums 
would constitute SCI income. 

Example 3. The facts are the same as in 
Example 2 except that of the total miles 
travelled by the airplane, 85 percent are 
traversed outside the home country and 15 
percent are traversed in the home country. 
Under the 80 percent rule of paragraph (d)(3) 
of this section, all of the ums are 
apportioned to risks located outside country 


(iii) Noncommercial transportation 
property. Premiums related to risks 
incurred in connection with any motor 
vehicle, ship or boat, aircraft, or railroad 
rolling stock not used predominantly in 
the commercial transportation of 
persons or property are attributable to 


risks located outside the home ey if 
the noncommercial transportation 

property is registered during the period 
of coverage with a country other than 
the home country (including any 
political subdivision or agency of such 
country) or if the owner of the property 
is a citizen of, resident of, or entity 
organized under the laws of a country 
other than the home country. In all other 
cases, noncommercial transportation 
property shall be deemed to be located 
in the home country. 

(iv) Property exported by ship or 
aircraft. Premiums related to risks in 
connection with property exported from 
the home country by ship or aircraft are 
attributable to risks incurred while the 
exported property is located in the home 
country if the insured risks terminate 
when the exported property is placed 
aboard the ship or aircraft for export. 
Premiums are attributable to risks 
incurred while the exported property is 
located outside the home country if the 
insured risks commence when the 
exported property is placed aboard the 
ship or aircraft for export. If the insured 
risks commence before the exported 
property is placed aboard the ship or 
aircraft for export and terminate after 
the departure of the ship or aircraft from 
the home country, the premiums must be 
allocated or apportioned between risks 
incurred while the exported property is 
located in the home country and risks 
incurred while the property is located 
outside the home country on any 
reasonable basis (such as time or 
mileage) that gives due regard to the risk 
being insured and that complies with the 
requirements of paragraphs (d)(1) and 
(d)}(3) of this section. 

(v) Property imported by ship or 
aircraft. Premiums related to risks in 
connection with property imported into 
the home country by ship or aircraft are 
attributable to risks incurred outside the 
home country if the insured risks 
terminate when the imported property is 
unloaded at the home country port of 
entry. If the insured risks commence 
after the imported property is unloaded 
from the ship or aircraft at the home 
country port of entry, the premiums are 
attributable to risks incurred while the 
imported property is in the home 
country. If the insured risks commence 
before and terminate after the imported 
property is unloaded from the ship or 
aircraft at the home country port of 
entry, the premiums must be allocated 
or apportioned to or between risks 
incurred while the imported property is 
located in the home country and risks 
incurred while the imported property is 
located outside the home country on any 
reasonable basis (such as time or 





mileage) that gives due regard to the risk 
being insured and that complies with the 
requirements of paragraphs (d){1) and 
(d)(3)} of this section. 

(vi) Shipments originating and 
terminating in the home country. 
Premiums related to risks incurred in 
connection with property transported 
from one place in the home country to 
another place in the home country on or 
over another country, or on or over the 
high seas outside the territorial waters 
of the home country are attributable to 
risks in the home country unless the 
premiums are allocated, in a reasonable 
manner, under the terms of the 
insurance contract to risks incurred 
while the property is located in the 
home country and risks incurred while 
the property is located outside the home 


country. 

(vii) Shipments originating and 
terminating in a country other than the 
home county. Premiums related to risks 
in connection with property transported 
on or over the home country to and from 
points outside the home country are 
attributable to risks located outside the 
home country unless the premiums are 
allocated, in a reasonable manner, 
under the terms of the insurance 
contract to risks incurred while the 
property is located in the home country 
and risks incurred while the property is 
located outside the home country. 

(3) Related assets and certain 
moveable property—{i) Related assets. 
If a contract of insurance or reinsurance 
covers a group of related assets, such as 
inventory, which are located in and 
outside the home country, premiums 
under the contract may be allocated or 
apportioned, on any reasonable basis, 
between risks located in the home 
country and risks located outside the 
er country by reference to such 


taken in the 
a) Example. The fotos example 
illustrates the related assets rule of 
paragraph (e)(3)(i) of this section. 


Example, X is.a controlled foreign 
corporation incorporated in country F. X 
issues a contract of insurance to M 
M’s inventory. M maintains its inventory in 
warehouses in country F and other countries. 
The risks to which the inventory is 
are similar in each country in which the 
inventory is stored. For the applicable period 
of coverage, 40 percent of M's inventory is 
located in country F and 60 percent is located 
outside country F. The location of the 
property is determined on the basis of the 
average value of inventory warehoused in 
and outside of country F during the period of 
coverage. X may apportion 40 percent of the 
premiums under the contract with M to the 
SCI income category and 60 percent to the 
section 953 insurance income category. 


on tga or rie In any case in 
which a contract of insurance or 


determination of the location of the 
property in or outside the home country 
during a period of coverage cannot 
practicably be made by the close of the 
controlled foreign corporation's taxable 
year, the controlled foreign corporation 
may apportion the premiums in 
conformance with a reasonable 
expectation of where the property will 
be located during the period of coverage, 
provided that the apportionments made 
on all contracts to which this paragraph 
(e)(3){iii) applies do not result in a 
material distortion. A material distortion 
results if the amount of premiums 
apportioned to the SCI or section 953 
insurance income ca determined 
by reference to the actual facts pertinent 
to the period of coverage, as ascertained 
within 90 days after the end of the 
period of coverage, would result in at 
least a 10 percentage point difference 
when compared to the amount of 
premiums apportioned to those 
categories under a reasonable 
expectation of where the property will 
be located during the period of coverage. 
In order to avail itself of this method, 
the controlled foreign corporation must 
maintain records that demonstrate the 
reasonableness of its apportionment, 
disclose the actual location of the 
property as ascertained within 90 days 
after the end of the period of coverage, 
and demonstrate that the apportionment 
did not result in a material distortion. If 
such records are not maintained, the 
apportionment method of this paragraph 
may not be used and the property shall 
be located under the rule of this 
paragraph (e) that would apply in 
absence of the method prescribed by 
this paragraph (e)(2)(iii). In the event of 
a material distortion, the United States 
shareholders or, if an election is made 
under § 1.953~7(c), the controlled foreign 
corporation must file amended income 
tax returns and apportion premiums 
based on the actual location of the 
property and the rules of paragraphs (d) 
and (e) of this section. 

(iv) Example. The following example 
illustrates the moveable property rule of 
paragraph (e)(3)(iii) of this section. 

— X is a controlled foreign 
corporation incorporated in country F. It uses 
the calendar year as its taxable year. X 
issues a contract of insurance ae a ship 
from July 1,.1988 to June 30, 1989. The 
contract is the only one issued by X that 
covers moveable property. The owner of the 
ship leases the ship to third persons on a per 
voyage basis. Based on information provided 
by the-shipowner, 30 percent of the total 
miles traversed during the 12 month period 
immediately preceding the issuance of the 
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contract were in home country waters and 70 


received to the SCI income category and 70 
percent to the section 953 insurance income 
Se ee 
policy period, X obtains informati 

that the ship was used in the 
territorial waters of the home country 25 
percent of the time and outside the territorial 
waters 75 percent of the time. The 
apportionment method used by X is 
reasonable and does not result in a material 
distortion because an apportionment based 
on the facts pertinent to the period of 
coverage would not have resulted in at least 
a 10: percentage point difference in the 
amount of premiums apportioned to the SCI 
or section 953 insurance income categories. 
Thus, X may use the a method 
ne 
section provided it maintains the 
required by that paragraph. 


(f} Location of risks in connection 
with liability arising out of ae 
Definition of risks in connection with 
liability. A risk covered by a contract of 
insurance or reinsurance is in 
connection with liability arising out of 
an activity if the insured is covered 
against a liability resulting from the 
actions of a person or a juridical entity, 
including actions that result in a tort, 
violation of contract, violation of 
property rights, or any other cause of 


such as the liability of one person to 
another resulting from the actions of an 
independent contractor. Moreover, a 
risk in connection with liability includes 
any loss of an insured (except a loss in 
connection with property described in 
paragraph (e) of this section) which 
could arise from the occurrence of an 
event insured against. For example, in 
the case of a promoter of outdoor 
sporting events, a risk in connection 
with liability arising out of an activity 
includes the loss that could arise from 
the cancellation of a sporting event 
because of inclement weather. 

(2) Location of risk—{i) In general. A 
risk in connection with an activity is 
located where the activity that could 
give rise to a liability or loss is 


For purposes of allocating 
and apportioning premiums between 
risks located in and outside the home 
country, where an activity is performed 
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intended to result in a sale occur, and 
the place where sales actually occur. 

(ii) Examples. The following examples 
illustrate the location of risk rules of 
paragraph (f)(2)(i) of this section. 

Example 1. X is a controlled foreign 
corporation that issues liability insurance 
and is incorporated in country M. It uses a 
calendar year as its taxable year. X issues a 
contract of insurance to Z, which owns and 
operates department stores in country M and 


cannot allocate the premiums between home 
country and other country risks, it must 
apportion the premiums between those risks 
on a reasonable basis taking into account 
where the stores are located and the level of 
covered activities in each of those stores. 

Example 2. Y is a controlled foreign 
corporation incorporated in country F. Y 
writes worker’s compensation coverage. Y 
issues a contract to Z, which has employees 
in country F and other countries, covering all 
of Z's employees. The premiums paid by Z 
are not allocable to risks located in the home 
country and risks located outside the home 
country. Z must apportion the premiums on a 
reasonable basis taking into account where 
Z’s employees perform services. 

(3) Specific rules locating certain 
activities—{i) Liability with respect to 
property manufactured, produced, 
constructed, or assembled. Premiums 
under a policy of insurance or 
reinsurance that insures a person that 
manufactures, produces, constructs, or 
assembles property against claims 
arising from the consumption or use of 
such property are attributable to risks 
from an activity performed where the 
consumption or use of the property 
takes place, or if the place of 
consumption or use cannot be known, 
where the property is manufactured, 
produced, constructed, or assembled. If 
the consumption or use of the property 
could arise in or outside the home 
country, the premiums must be allocated 
to or apportioned between risks located 
in the home country and risks located 
outside the home country on any 
reasonable basis that gives due regard 
to the risk being insured and that 
complies with the requirements of 
—— (d)(1) and (d)(3) of this 
section. 

(ii) Examples. The following examples 
illustrate the rule of paragraph (f)(3)(i) of 
this section. 


Example 1. X is a coutractor that 
constructs apartment X uses a 
system of pre-fabricated construction that 


outside of country F. ne 
country F controlled 


with an activity that arises outside of country 
F because that is where the use of the 
property takes place. 
Example 2. M manufactures automobiles in 
facilities located in country W. M is covered 
pens aon a sareermamres, lg 
controlled corporation organized in 
country W. M sells its automobiles through 
independent dealers all over the world 
including country W. F charges a single 
premium to insure M against any liability for 
harm to persons or damage to property 
arising from a manufacturing defect. F must 
apportion the premium between risks located 
in W and risks located outside W on a 
reasonable basis because the use of the 
automobiles occurs in and outside of country 
W. However, if it cannot be known where the 
automobiles are used, then F is deemed to be 
insuring risks in connection with an activity 
that arises in country W because thatis | 
where the automobiles are manufactured. 


(iii) Location of activities in 
connection with transportation property. 
Premiums under a contract of insurance 
or reinsurance covering risks in 
connection with the operation of a 
motor vehicle, ship or boat, aircraft, or 
railroad rolling stock are attributable to 
risks in connection with an activity 
performed where the transportation 
property is located under the principles 
of paragraph (e)(2) (i) and (iii) of this 
section relating to the location of 
transportation property. 

(iv) Example. The following enuieie 
illustrates the rule of paragraph (f)(3)(iii) 
of this section. 


Example. X is a controlled foreign 
corporation created under the laws of 
country F and uses the calendar year as its 
taxable year. X insures B, a pilot for a 
iene 

or property arising from B's 
cocina activities. X charges a $10,000 
premium, payable $5,000 at the inception of 
the policy and $5,000 on January 1, 1988, for a 
one year policy providing coverage from July 
1, 1987 to June 30, 1988. B always pilots the 
same round trip flight from country F to 
country R and back. For both the 1987 and 
1988 taxable years, the period of coverage is 
July 1, 1987 to June 30, 1988. On each trip from 
F to R the aircraft traverses half of the total 
mileage in country F and half in country R. 
Because the aircraft B flies is located in the 
home country one-half of the time, a 
reasonable basis exists for apportioning one- 
half of the premiums paid by B to risks 
arising from his activities outside the home 
country and one-half to activities arising in 
the home country. Thus, for the 1987 taxable 
ar enone etree cama 
so that $2,500 of the premiums 
ctuthvatabile to home county tiske end €2,000 
of the premiums are attributable to risks 
located outside the home country. For the 
1988 taxable year, the results are the same. 


(v) Selling activity. The liability of a 
person arises from selling activity only 
if, and to the extent that, the liability 
does not relate to liability in connection 
with property manufactured, produced, 
constructed, or assembled, as described 
in paragraph (f)(3)(i) of this section, or 
liability for activities in connection with 
transportation property, as described in 
paragraph (f)(3)(iii) of this section. A 
person is engaged in selling activity if 
the person engages in any activity which 
is intended to result in the sale of 
property. Premiums received on a 
contract of insurance or reinsurance 
covering risks in connection with selling 
activity are attributable to risks incurred 
where the selling activity takes place 
regardless of whether the property 
passes through, or is delivered in, the 
country in which the selling activity is 
carried on. Selling activity takes place 
where the activities preparatory to the 
sale, such as advertising, negotiating, 
and distributing, take place. 

(vi) Example. The following example 
illustrates the rule of paragraph (f)(3)(v) 
of this section. 


Example. Corporation M, a country W 
corporation, insures a wholesale distributor 
against liability arising out of a breach of 
warranty. The wholesale distributor 
negotiates and orders in country 
W, but sells its inventory exclusively in 
countries other than country W by 
advertising in trade publications and 
distributing sales catalogues in those 
countries. The premiums on the policy issued 
to M are attributable to risks arising from 
activities performed both in and outside 
country W and M must allocate and 
apportion, on a reasonable basis, the 
premiums received for insuring the wholesale 
distributor between risks located in country 
W and risks located outside country W. 


(g) Location of risks in connection 
with life or health—{1) In general. Risks 
in connection with life or health include 
risks under contracts of insurance, 
reinsurance, annuity contracts, or 
noncancelable health and accident 
contracts defined in section 816(a) 
(relating to the definition of a life 
insurance company). Risks under 
cancelable health and accident 
contracts are also risks in connection 
with life or health. An annuity certain, 
under which annuity payments are not 
determined by reference to life 
contingencies, is treated, for purposes of 
section 953 as a contract covering risks 
in connection with life or health. The 
risk under any insurance, reinsurance, 
or annuity contract covered by this 
paragraph (g)(1) is located in the country 
where the person with respect to whom 
the risk is located (the “determining 
life”) is resident. The determining life 
with respect to any life, accident, or 





health insurance or reinsurance contract 
is the person whose life or health is 
covered by the contract. The 
determining life with respect to a life 
annuity contract is the person by whose 
life the annuity payments are measured. 
The determining life with respect to an 
annuity certain is the life of the person 
who purchases the annuity contract and 
the life of the person for whose benefit 
the annuity was purchased. Thus, risks 
in connection with an annuity certain 
are deemed to be located in their 
entirety outside a controlled foreign 
corporation’s home country if either the 
purchaser of the contract or the 
recipient of the annuity payments 
resides outside the home country, as 
determined in accordance with the rules 
of this paragraph. The person with the 
determining life is presumed to be 
resident at the last address given to the 
controlled foreign corporation as such 
persons’s residence, unless the 
controlled foreign corporation knows or 
has reason to know that such person is 
resident at a different address. 
Premiums received under a contract of 
group life or health insurance must be 
apportioned between risks located in 
the home country and risks outside the 
home country on the basis of the last 
known addresses of the residences of 
the persons insured under the contract 
or, in the case where the contract is 
issued to an employer, where the 
persons covered by the contract are 
employed. 

(2) Example. The following example 
illustrates the rules of paragraph (g)(1) 
of this section. 


Example. Controlled foreign corporation X, 
a country F corporation and a calendar year 
taxpayer, is engaged in the life insurance 
business. On July 1, 1987, X issues a three 
year term life insurance contract on the life of 
B. Premiums under the contract are payable 
on July 1 and December 31 of each year the 
contract is in force. B gives to X an address in 
country F as the address of his primary. 
residence..On November 1, 1987, B changes 
his primary residence from country F to 
country Z. B notifies X of the change of 
address on February 1, 1988. For X’s.1987 
taxable year the premiums received on July 1, 
1987 and December 31, 1987 are allocable to 
the SCI income category. Because X did not 
have knowledge, and had no reason to know, 
of B’s change of address until February 1, 
1988, it may rely, for all premium payments 
received before February 1, 1988, on the 
address B initially provided at the time the 
contract was approved. However, all 
premiums received after February 1, 1988 
constitute section 953 insurance income 
because X had knowledge at the time those 
premiums were received that B had his or her 
primary residence outside of country F. 


(h) Risks deemed to be located in a 


country other than the home country— 
(1) Artificial arrangements. The section 


953 insurance income of a controlled 
foreign corporation includes any 
insurance income from issuing or 
reinsuring insurance policies or annuity 
contracts covering risks located in the 
home country if the insurance, 
reinsurance, or annuity contracts are 
attributable to any direct or indirect 
cross-insurance arrangement whereby 
the controlled foreign corperation 
provides insurance, reinsurance, or 
annuity contracts relating to home 
country risks and, in exchange, another 
person provides insurance, reinsurance, 
or annuity contracts relating to risks 
located outside the home country. 
Arrangements to which this rule applies 
include those entered into by the 
controlled foreign corporation, persons 
related (within the meaning of section 
954{d)(3)) to the controlled foreign 
corporation, the United States 
shareholders of the controlled foreign 
corporation, and persons related to such 
shareholders. 

(2) Evidence of arrangements. The 
determination of whether an 
arrangement referred to in paragraph 
(h)(1) of this section exists depends on 
all the facts and circumstances. Facts-to 
be considered in determining the 
existence of such an arrangement 
include the premiums charged in 
relation to the risks insured, the profit 
margin expected from the contracts, and 
the loss experience of the risks which 
the other person insures or reinsures 
compared with the loss experience of 
the risks which the controlled foreign 
corporation. insures or reinsures. 
Further, consideration will be given to 
the existence of common directors or 
owners between the parties executing 
the reciprocal insurance arrangement. 
The period in which the controlled 
foreign corporation receives premiums 
and the period of coverage for which the 
premiums are received need not be the 
same as, or identical in length with, that 
of the other person or limited to a single 
taxable year of the controlled foreign 
corporation. 

(3) Examples. The following examples 
illustrate the principles of paragraph (h) 
of this section. 


Example 1. Controlled foreign corporation 
X is incorporated in country F and is a 
wholly-owned subsidiary of corporation M, a 
United States corporation. Foreign 
corporation Y is a wholly owned subsidiary 
of foreign corporation R. R is not a controlled 
foreign corporation: Corporations M and R, 
which are not related, agree that from July 1, 
1987 through December 31, 1987, Y 
corporation will reinsure certain policies 
issued by Mcovering risks that are located 
outside country F, and: that.from January 1, 
1988 through June 30, 1988, X will reinsure 
certain policies issued by R covering risks 
that are: located in country F. The premiums 
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received by X corporation from reinsuring the - 
risks.of R are attributable to risks located 
outside country F and constitute section 953 
insurance income. 

Example 2. The facts are the same as in 
Example 1 except that one-third of the risks 
of M to be reinsured are reinsured with Y and 
two-thirds of the risks are reinsured with Z, 
another wholly owned foreign subsidiary of 
R. The premiums received by X from 
reinsuring the policies of R are attributable to 
risks located outside country F and constitute 
section 953 insurance income. 

Example 3. The facts are the same as in 
Example 1 except that X and V, another 
wholly-owned foreign subsidiary of M, 
reinsure the risks of R. The premiums 
received by X and V from reinsuring the 
policies of R are attributable to risks located 
outside country F and constitute section 953 
insurance income. 


§ 1.953-3 Allocation of premiums to the 
RPil or nonRPit categories of section 953 
insurance income. 


(a) In general. All premiums that 
constitute section 953 insurance income 
are included within one of two 
categories: premiums that constitute 
related person insurance income (“RPII 
premiums”) under paragraph (b) of this 
section and premiums that do not 
constitute RPII premiums (“nonRPII 
premiums’). RPII premiums are not 
recharacterized premiums even though 
the exceptions of § 1.953-7 are 
applicable. However, if the exceptions 
of § 1.953-7 (a) or (b) apply, persons that 
are United States shareholders solely by 
virtue of section 953(c)(1)(A) and 
paragraph (b)(2) of this section of a 
controlled foreign corporation, as 
defined in section 953(c)(1)(B) and 
paragraph (b}(2) of this section, do not 
include RPII income in their gross 
income. Persons that are United States 
shareholders within the meaning of 
section 951(b) of a controlled foreign 
corporation as defined in section 957 
must always include RPII income in 
their gross income, regardless of 
whether the exceptions of § 1.953-7 (a) 
or (b) apply. However, the special pro 
rata share rules of section 953(v)(5) and 
§ 1953-6 (h)(1) shall not apply if the 
conditions of section 953(c)(3) (A) and 
(B) and § 1.953-7 (a) and (b) are met. 

(b) Related person insurance 
income—(1) Jn general. Related person 
insurance income is included within the 
meaning of the term “insurance income” 
as that term is used in section 953. 
Related person insurance income is 
premium and investment income 
attributable to a policy of insurance or 
reinsurance that provides insurance 
coverage to a related insured on risks 
located outside the controlled foreign 
corporation's country of incorporation, 
or premium and investment income 
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attributable to an annuity contract that 
is purchased by or for the benefit of a 
related insured if the determining life is 
located outside the controlled foreign 
corporation's country of incorporation. 
For this purpose, a related insured is 
any insured, purchaser of an annuity 
contract, or recipient of annuity 
payments that is a United States 
shareholder of the controlled foreign 
corporation or a related person (within 
the meaning of section 954{d)(3) to a 
United States shareholder. 

(2) Definitions—{i) United States 
shareholder, related person, and 
controlled foreign corporation. For 
purposes of determining whether 
insurance income is related person 
insurance income, the terms “United 
States shareholder,” “related person to a 
United States shareholder,” and 
“controlled foreign corporation” are 
specifically defined. The term 
“controlled foreign corporation” means 
any foreign corporation if 25 percent or 
more of the total combined voting power 
of all classes of stock of the foreign 
corporation entitled to vote or 25 
percent or more of the total value of the 
stock of the foreign corporation is 
owned (within the meaning of section 
958(a)), or is considered as owned by 
applying the rules of ownership of 
section 958(b), by United States 
shareholders on any day during the 
taxable year of the foreign corporation. 
For purposes of applying this section to 
a foreign mutual insurance company, the 
term stock includes any certificate 
entitling the holder to voting power in 
the mutual company. See section 
958(a)(3). A “United States shareholder” 
for these purposes is any United States 
person (as defined in section 957(c)) 
who owns (within the meaning of 
section 958(a)) any stock of the foreign 
corporation at any time during fhe 
foreign corporation’s taxable year. A 
person is a related person to a United 
States shareholder if the person is 
related within the meaning of section 
954(d)(3) of the Code to the United 
States shareholder. Thus, a person is 
related to a United States shareholder if 
the person controls (within the meaning 
of section 954(d)(3)), or is controlled by, 
the United States shareholder, or the 
person is controlled by the same person 
(or persons) that controls the United 
States shareholder. In addition, in the 
case of any policy of insurance covering 
liability arising from services performed 
as a director, officer, or employee of a 
corporation, or as a partner or employee 
of a partnership, the person 
such services and the entity for which 
such services are performed shall be 
treated as related persons. 


(ii) Examples. The following examples 
illustrate the definitions of paragraph 
(b)(2)(i) of this section. 


Example 1. X is a country F corporation 
that provides insurance coverage to its 100 
shareholders. X has voting common stock 
and nonvoting preferred stock issued and 
outstanding, All of the voting common stock 


persons 
within the meaning of section 954(d)(3). All of 
the nonvoting preferred stock is owned by 25 
United States persons. The nonvoting 
preferred stock accounts for 25 percent of the 
total value of both classes of stock 
outstanding. Therefore, each United States 
person is a United States shareholder and X 
is a controlled foreign corporation under 
section Seat cHEND). The premiums from 
policies of insurance issued to the twenty-five 
United States shareholders constitute RPI 
premiums to the extent those premiums relate 
to risks located outside country F. The 
premiums from the 75 foreign shareholders 
constitute nonRPII premiums to the extent 
those premiums relate to risks located 
outside country F. 

Example 2. The facts are the same as in 
Example 1 except that all of the nonvoting 
preferred stock is owned by a foreign 
corporation, all of the stock of which is 
owned by the 25 United States 
Under section 958{a)(2), the United States 
persons are considered as owning the stock 
owned by the foreign corporation. Therefore, 
X is a controlled foreign corporation and the 
25 United States persons are United States 
shareholders. 

Example 3. The facts are the same as in 
Example 1 except that 5 of the nonvoting 
preferred stock shareholders are insured by X 
and 20 are not. X is a controlled foreign 
corporation and all 25 United States persons 
are United States shareholders. A United 
States person need not be insured by the 
controlled foreign corporation to be a United 
States shareholder of that corporation. 

Example 4. Y is a foreign corporation that 
issues policies of insurance and reinsurance. 
The one class of Y stock outstanding is 
owned equally by 25 shareholders who are 
United States persons. None of the 
shareholders of Y are insured by Y; however, 
five of the policies issued by Y are issued to 
wholly-owned foreign subsidiaries of five of 
Y's shareholders. The premiums attributable 
to the policies of insurance issued with 


foreign 
subsidiaries are related persons to United 
States shareholders because those 
subsidiaries are controlled, within the 
meaning of section 954{d)(3), by United States 
shareholders. 


(iii) United States shareholder: 
exception for indirect ownership; 
publicly traded stock. A United States 
person who is not insured or reinsured 
(directly or indirectly) by a foreign 
corporation (the foreign 
see Geeaieididieactadtbdh by 
person insured (directly or indirectly 
the insuring foreign corporation shall not 
be treated as a United States 


shareholder of the foreign 
corporation by virtue of section v8 
because of such person's ownership of 
stock in another 


foreign corporation 
which owns stock (directly or indirectly) 
in the insuring foreign corporation if: 

(A) The stock of the other foreign 
corporation is publicly traded; 

(B) The United States person owns 
less than five percent of the combined 
voting power of all classes of stock 
entitled to vote and less than five 
percent of the total value of the stock of 
the other foreign corporation; and 

(C) The stock of the insuring foreign 
corporation constitutes less than five 
percent of the gross value of all the 
assets of the other foreign corporation. 

(iv) Example. The following example 
illustrates the indirect ownership 
exception of paragraph (b)(2)(iii) of this 
section. 


Example. X is a foreign corporation which 
writes policies of insurance for its 
shareholders and unrelated persons. X has 
one class of stock outstanding. Five 
shareholders of X, who are United States 
persons, each own 4 percent of X's stock. 
These shareholders are also insured by X. 
The remaining 80 percent of the X stock is 
owned by corporation Y, a foreign 
corporation the stock of which is publicly 
traded. X insures certain risks of Y. All of the 
stock of Y is owned by United States persons, 
but no shareholder of Y owns more than 5 
percent of the stock of Y by vote or value or 
is insured by X. None of the United States 
persons are related to Y or to each other. The 
X stock owned by Y constitutes less than five 
percent of the total value of all of Y’s assets. 
The United States persons who own the stock 
of Y are not considered United States 
shareholders of X under section 958{a){2) 
because the requirements of paragraph 
(b)(2){iii) of this section are met. Therefore, 
only 20 percent of the X stock is owned by 
United States persons and X is not a 
controlled foreign corporation. 


(v) Controlled foreign corporation: 
shipowner’s protection and indemnity 
association. A controlled foreign 
corporation meeting the definition of 
paragraph (b)(2)({i) of this section and 
also qualifying as a shipowner'’s 
protection and indemnity association 
under section 528 of the Code is a 
controlled foreign corporation subject to 
the provisions of §§ 1.953—-1 through 
1.953-7. Thus, a United States 
shareholder of such an association must 
include its pro rata share of the receipts 
of such an association that constitute 
section 953 insurance income, including 
premiums, dues, and assessments, less 


required by § 1.953-€(h) no 
section 526. See § 1.952-2{c)(1) which 
states that subchapter F does not apply 





in determining the gross income of a 
controlled foreign corporation. 

(3) Reinsurance—{i) In general. 
Related person insurance income 
includes income attributable to 
contracts of reinsurance, including 
reinsurance arrangements in which the 
reinsurer accepts all the rights and 
obligations under the reinsured 
contracts, pursuant to which the 
controlled foreign corporation reinsures 
contracts issued by its United States 
shareholders, or related persons to such 
shareholders. 

(ii) Examples. The following examples 
illustrate the rule of paragraph (b)(3)(i) 
of this section. 


Example 1. Twenty-five domestic 
corporations, which are engaged in the 
business of issuing property insurance 
policies to unrelated commercial entities, 
formed Z under the laws of country W to 
reinsure a portion of the risks insured by the 
domestic corporations. Each of the twenty- 
five domestic tions owns an equal 
amount of the one class of stock of Z 
outstanding. Z has no business other than 
reinsuring the policies issued by its 
shareholders. The premiums received by Z 
constitute RPI premiums. 

Example 2. The facts are the same as in 
Example 1. However, X, one of the 
shareholders of Z, enters a portfolio 
(assumption) reinsurance ent with Z 
under which Z assumes all of the rights and 
obligations under certain policies issued by 
X. Z notifies the policyholders that it is 

all the rights and obligations under 


assuming 
the policies issued by X. The premiums from 
the reinsured policies constitute related 


insurance income even though X no 
has any rights or obligations under the 
policies. 

(4) Indirectly insuring a related 
insured: Fronting—{i) In general. For 
taxable years after December 
31, 1987, premiums received on 
insurance contracts, or contracts 
reinsuring insurance contracts, that 
indirectly insure United States 
shareholders of a controlled foreign 
corporation or persons related to such 
shareholders are included within the 
definition of related person insurance 
income. A contract indirectly insures a 
United States shareholder or person 
related to such shareholder if the 
contract is issued by an unrelated 
person and the contract is ultimately 
reinsured with the controlled foreign 
corporation in which the United States 
shareholder owns stock. For taxable 
years beginning after December 31, 1987, 
premiums received on annuity contracts, 
cr contracts reinsuring annuity 
contracts, that are indirectly purchased 
by, or indirectly provide annuity 
benefits to, a United States shareholder 
or persons related to such shareholders 
are included within the definition of 
related person insurance income. 


(ii) Example. The following example 
illustrates the rule of paragraph (b)(4)(i) 
of this section. 


Example. Z is a domestic corporation that 
has issued a policy of insurance to Y. Y is a 
domestic corporation which owns stock in X, 
a controlled foreign corporation within the 
meaning of section § 1.953-3(b)(2)(i). Z does 
not own any of the stock of X. Z reinsures 
with X part of the risk it insures under the 
policy issued to Y. The premiums received by 
X for reinsuring the policy issued to Y are 
RPU premiums because one of its United 
States shareholders, Y, is indirectly an 
insured of X. 


(5) Cross-insurance arrangements—{i) 
In general. Related person insurance 
income includes insurance income 
attributable to a direct or indirect cross- 
insurance arrangement whereby the 
controlled foreign corporation issues an 
insurance, reinsurance, or annuity 
contract to a person other than a related 
insured (as defined in paragraph (b)(1) 
of this section) in return for another 
person issuing an insurance, 
reinsurance, or annuity contract to a 
person that would be a related insured if 
the controlled foreign corporation were 
to issue an insurance, reinsurance, or 
annuity contract to such person. See 


$ 1.953—2(h). 

(ii) Example. The following example 
illustrates the rule of paragraph (b)(5)(i) 
of this section. 


Example. Controlled foreign corporation X 
is owned by 30 United States shareholders 
engaged in a similar line of business. 
Controlled foreign corporation Y is owned by 
32 United States shareholders engaged in the 
same line of business as the 30 shareholders 
of X. Both X and Y provide insurance to 
businesses engaged in the line of business in 
which their shareholders are engaged as well 
as other types of business. X agrees to 
provide insurance protection to Y's 
shareholders and Y agrees to provide 
insurance to X’s shareholders. The premiums 
of both X and Y that relate to insuring the 
shareholders of the other corporation 
constitute related person insurance income. 


(8) Specific premium rules—{i) 
jums received prior to January 1, 
1987, Related person insurance income 
includes premiums written (less return 
premiums and premiums paid for 
reinsurance) before the first taxable 
year of the controlled foreign 
corporation beginning after December 
31, 1986 that become earned under 
section a in a taxable year 
after December 31, 1986, or 
succeeding taxable years, provided that 
the premiums otherwise qualify as 
related person insurance income. 

(ii) Apportionment of premiums if 
stock owned for less than entire taxable 
year. If, during a taxable year of a 
controlled foreign corporation, an 
insurance, reinsurance, or annuity 
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contract that relates to a United States 
shareholder remains in force beyond the 
period during which the United States 
shareholder owns stock in the controlled 
foreign corporation, the amount of the 
premiums, as defined in § 1.953-2(c), 
attributable to the contract must be 
apportioned between the RPII category 
and the nonRPII category. The amount 
apportioned to the RPII category is equal 
to the amount of premiums on the 
contract included in the gross income of 
the controlled foreign corporation in the 
taxable year multiplied by a fraction, 
the numerator of which is the number of 
days in the period of coverage which fall 
within the taxable year during which the 
United States shareholder owned stock 
in the controlled foreign corporation, 
and the denominator of which is the 
total number of days in the period of 
coverage that fall within the taxable 
year. The remainder of the premiums on 
the contract are apportioned to the 
nonRPIl category. 

(iii) Examples. The following 


examples illustrate the rule of paragraph 
(b)(6)(ii) of this section. 


Example. 1. ¥ is a country F controlled 
foreign corporation with a calendar taxable 
year. Y issues a policy of insurance to M, one 
Sf its United States shareholders, covering 
risks of property damage to a plant owned by 
aa, Theanine tonabel outside country F. 
The policy covers risks incurred from July 1, 
1987 to June 30, 1988. M pays premiums of 
$1,000 on July 1, 1987 and $1,000 on January 1, 
1988. On September 30, 1987, M sells all of its 
stock in Y. In Y's 1987 taxable year, there are 
183 days during which M is insured. M is a 
stockholder in Y for 92 days during the 1987 
taxable year. Therefore, of the $1,000 of 
from M included in Y's gross 
income in its 1987 taxable year, $503 ($1,000 x 
92/183) is allocated to the RPI premium 
category and $497 is allocated to the nonRPII 
premium category. For the 1938 taxable year, 
all $1,000 of premiums from M are allocated 
to the nonRPI premium category because M 
owns no stock in Y on any day of the period 
of coverage falling within the 1988 taxable 


year. 

Example 2, The facts are the same as in 
Example 1 except that M sells only a part of 
its Y stock on September 30, 1987. Because M 
remains a shareholder in Y, all the premiums 
received from M in the 1987 and 1988 taxable 
years are allocated to the RPII premium 
category. 


(iv) Anti-abuse rule. If the facts and 
circumstances indicate that the 
premiums charged on an insurance, 
reinsurance, or annuity contract that 
gives rise to related person insurance 
income are below the premium rate 
charged on comparable contracts issued 
to unrelated persons, then the district 
director can recast capital contributions 
or other amounts paid or deposited by 
the United States shareholder as 





Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Proposed Rules 


premiums on an insurance, reinsurance, 
or annuity contract. See also section 482 
(allocation of income and deductions 
ets ceomanseunamene 


(certain reinsurance 
{v) Example. The following seks 


illustrates the mmnele rule of 
paragraph (b)(6)(iv) of this section. 

Example. X is a controlled foreign 
corporation incorporated in country F that 
insures the risks of its shareholders, all of 
whom are United States persons, as well as 
the risks of unrelated persons. In 1987, X 
issued fire insurance policies to some of its 
shareholders and to unrelated persons 
covering property located outside country F. 
The premium rates charged to the 
shareholders under the policies were less 
than those charged to similarly situated 
unrelated persons. The shareholders who are 
insured under the fire insurance policies also 
purchased preferred stock on which X has 
call rights which become effective on the 
same dates that the policies expire. The facts 
indicate that the amounts paid for the 
preferred stock are actually part of the cost of 
the insurance provided to the shareholders. 
All or part of the amounts paid for the 
preferred stock may be cterized as 
premiums paid on insurance policied. 

§ 1.953-4 Allocation and apportionment of 
Rems of investment income. 

(a) In general—{i) Investment income. 
This section prescribes the rules for 
determining the amount of investment 
income within the RPI, nonRPII, and 
SCI categories. Except as provided in 
paragraph (a)(2) of this section, 
investment income for this purpose is 
any type of income of a controlled 
foreign corporation for the taxable year 
other than premiums as defined in 
§ 1.953-2(c). Thus, investment income 
includes, but is not limited to, gain from 
the sale or disposition of property under 
section 832(b){1}(B), interest, dividends, 
and rents. Investment income also 
includes, to the extent prescribed in 
paragraph (a)(2) of this section, income 
resulting from the decrease in section 
807(c) items a. section 807(a), 
income resulting from the decrease in 
section 807(c){1) items included in 
unearned premiums of a property and 
casualty insurance company under 
section 832(b)(4), and income resulting 
from a reduction of discounted unpaid 
losses under section 832(b){5). An item 
of investment income is allocated to a 
particular category, whether the RPII, 
nonRPI, or SCI category, only if the 
income results from a decrease in 
reserves attributable under the 
principles of § 1.953-5(a) to a particular 
category or if the requirements of 
paragraph (b) of this section are met. If 
an item of investment income cannot be 
allocated to the RPI, nonRPIl, = SCI 
categories, it is apportioned to 
different categories in pet aa with 


paragraph (c) of this section. If the 
investment income within each of the 
RPI, non RPU, and SCI categories is 
determined under the apportionment 
method of paragraph (c) of this section, 
then the investment income within each 
category shall be deemed to consist of 
each type of investment income (e.g., 
dividends, interest, tax-exempt interest, 
and capital ) in the same 
proportion that the aggregate amount of 
a particular type of investment income 
earned during the taxable year bears to 
the total amount of all types of 
investment income earned durng the 
taxable year. 

(2) Decreases in reserves—{i) In 
general. In the case of each of the RPII, 
nonRPIl, and SCI categories of income, 
if a decrease in section 807(c) items or a 
decrease in section 846 discounted 
unpaid losses occurs as the result of the 

payment of claims and benefits accrued 
and losses incurred, as described in 
section 805(a)(1), or as the result of 
losses paid, as described in section 
832(b)(5)(A)(i), then the income resulting 
from the decrease in reserves shall be 
deemed to consist of premium and 
investment income in the same 
proportion that the claims, benefits, or 
losses that result in the decrease in the 
reserve are apportioned between 
premium and investment income under 
$ eset oes. Section 807(c) 

include section 807(c){1) reserves 
ssabuied ie det nsduipadenemieee of a 
property and casualty insurance 
company under section 832(b)(4). If a 
decrease in section 807({c) items and 
section 846 unpaid losses attributable 
under the principles of § 1.953-5(a) to 
the SCI category and to the RPI 
category (if the elections under section 
953(c){3)(C) and section 831(b) are 
made) occurs as the result of any 
actuarial redetermination, the amount of 
income included in gross income in 
accordance with section 807(f), in the 
case of a foreign life insurance 
company, or in accordance with section 
481, in the case of a foreign and 
casualty insurance company, shall 
considered investment income equal to 
the amount obtained by multiplying the 
decrease in section 807(c) items or 
section 846 discounted unpaid losses by 
a fraction. The numerator of the fraction 
shall be the amount of the increase in 
section 807(c) items or section 846 
ae unpaid losses that have been 
against investment income 
ae 3 ee (B) and (C) 
outed ae five taxable years (or the 
amo which the controlled 
has been in 
en if less than five taxable 
years) the current taxable 


year. denominator of the fraction 


shall be the total amount of deductions 
attributable to the increases in section 
807(c) items and section 846 discounted 
unpaid losses during the five taxable 
years (or shorter period, if applicable) 


807(c) items and section 846 discounted 
unpaid losses attributable to the SCI 
category and, if appropriate, the RPII 
category shall be treated as giving rise 
to premium income. In the case of 
section 807(c) items and section 846 
discounted unpaid losses attributable to 
the nonRPIl ca and the RPI 
category, if the section 953(c)(3)(C) and 
section 831(b) elections have not been 
made, the entire decrease in section 
807({c) items and section 846 discounted 
unpaid losses shall be treated as 
investment income. 


(ii) Examples. The following examples 


illustrate the principles of paragraph 
(a)(2)(i) of this section. 


Example 1. Y is a life insurance company 
and is a controlled foreign corporation. In 
1988 Y's section 807(c)(1) life insurance 
reserves decrease from $10,000 to $8,000, 
resulting in $2,000 of income under sections 
803(a}(2) and 807(a). The decrease resulted 
from the payment of a death benefit that, 
under § 1.953—5(c)(3)(iii)(A), is appropriated 
against investment income and premium 
income in the amount of $1,500 and $500, 
respectively. The $2,000 decrease results in 
$1,500 of investment income ($2,000 x $1,500/ 
$2,000) and $500 of premium income ($2,000 x 
$500/$2,000). 

Example 2. X is a property and casualty 
insurance company and is a controlled 
foreign corporation. Under section 832(b)(5), 
X had, for its. 1987 taxable year, discounted 
unpaid losses of $100,000 attributable to 
contracts the premiums from which were 
allocable to the SCI category of income. For 
1988, X had losses paid of $50,000 and 
discounted unpaid losses of $25,000 allocable 
to contracts giving rise to SCI premiums. 
Section 832(b)(5) requires X to reduce its 1988 
losses paid by the excess of discounted 
unpaid losses for 1987 over the current year 
discounted unpaid losses. Thus, X has $25,000 
of income resulting from the decrease in 
discounted unpaid losses computed as 
follows: 1988 losses paid of $50,000 minus the 
difference between 1987 discounted unpaid 
losses of $100,000 and 19088 discounted unpaid 


$25,000}) = $25,000. Assuming that section 
481 applies, X will take the premium and 
investment income into account in 
accordance with that section. If over the pest 
five years, the increase in discounted unpaid 
losses is $50,000, of which $10,000 was 
allocated to investment income and $40,000 
to premium income under § 1.953-5{c)(3)fiii) 
(B) and (C), then 1/5th ($10,000/$50,000) of 
the amounts taken into income in each 
taxable year in accordance with section 481 
NE es 

5ths ($40,000/$50,000) will be treated as 
premium income. 
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(b) Allocation of investment income— 
(1) Jn general. An item of investment 
income is allocated to a particular 
category of income if the item directly 
relates to a contract (or that part of a 
contract) which gives rise to premiums 
allocable to the same category of 
income. An item of investment income is 
considered to be directly related to a 
contract (or that part of a contract) 
which gives rise to premiums allocable 
to a particular category if the income is 
derived from an asset which is 
identified on the controlled foreign 
corporation's books and records as an 
asset relating to RPI, nonRPIl, or SCI 
contracts and the controlled foreign 
corporation separately accounts for the 
various income, exclusion, deduction, 
reserve, and other liability items 
properly attributable to such contracts. 

(2) Examples. The following examples 
illustrate the rules of paragraph (b)(1) of 
this section. 


Example 1. The facts are the same as in 
Example 2 of paragraph (a)(2){ii) of this 
section. The amount of investment income 
included in gross income in each taxable year 
in accordance with section 481 is allocable to 
the SCI category. 

Example 2. Z is a country F controlled 
foreign corporation which issues life 
insurance contracts. Among the contracts 
issued by Z are variable life insurance 
contracts issued to residents of country F. 
The life insurance contracts qualify as 
variable contracts under section 817(d) of the 
Code. The amounts received under the 
contracts are allocated pursuant to country F 
law to an account which is segregated from 
the general asset accounts of Z, and the 
amount of the death benefits under the 
contracts are adjusted on the basis of the 
investment return and the market value of the 
segregated asset account. Z's books of 
account identify the assets relating to the 
variable life insurance contracts issued to 
residents of country F, and Z separately 
accounts for the various income, exclusion, 
deduction, reserve, and cther liability items 
properly attributable to such contracts. 
Therefore, all of the investment income 
attributable to the variable contracts is 
allocable tc the SCI income category. 


(c) Apportionment of investment 
income—(1) Life insurance companies— 
(i) In general. A foreign corporation that 
would determine its insurance income 
ander part I of subchapter L (relating to 
life insurance companies) if it were a 
dc.nestic company shall apportion its 
investment income to each of the RPII, 
nonRPIl, and SCI categories, in the same 
proportion that— 

(A) The sum of the means of each of 
the items described in section 807(c) 
attributable to contracts which give rise 
to premiums within the particular 
incowe category bears to 

(B) The sum of the means of the items 
described in section 807(c) for the 


taxable year attributable to all 
contracts. 

(ii) Section 807(c) items attributable to 
RPI, nonRPII, and SCI contracts. The 
amount of an item described in section 
807(c) that is attributable to a particular 
income category is that amount which 
would result if the section 807(c) item 
were computed, using the assumptions 
required under section 807, as modified 
by § 1.953-6(e), only with respect to the 
contracts the premiums from which are 
apportioned to that particular income 
category. 

(2) Property and casualty 
companies—{i) In general. A foreign 
corporation that would determine its 
insurance income under part II of 
subchapter L (relating to insurance 
companies other than life insurance 
companies) if it were a domestic 
company shall apportion its investment 
income to each of the RPII, nonRPIl, and 
re categories, in the same proportion 

t— 

(A) The sum of the premiums written, 
as defined in section 832(b)(4)(A), for the 
current taxable year, plus the amount of 
unearned premiums as of the close of 
the previous taxable year, plus the 
amount of the section 846 discounted 
unpaid losses as of the close of the 
previous taxable year attributable to the 
particular income category, bears to 

(B) The sum of the premiums written 
as defined in section 832(b)(4)(A), for the 
current taxable year, plus the amount of 
unearned premiums as of the close of 
the previous taxable year, plus the 
amount of the section 846 discounted 
unpaid losses as of the close of the 
previous taxable year attributable to all 
categories of income. 

(ii) Unpaid losses attributable toa 
particular category. The amount of the 
section 846 discounted unpaid losses 
that are attributable to a particular 
income category is that amount which 
would result if the unpaid losses were 
computed, using the assumptions 
required by section 846, as modified by 
§ 1.953-6(e), only with respect to the 
contracts the premiums from which are 
apportioned to that particular income 


category. 

(3) Examples. The following examples 
illustrate the principles of paragraph (c) 
of this section. 


Example 1. X is a property and casualty 
insurance and a controlled foreign 
corporation that is not engaged in a trade or 
business in the United States. X is a calendar 
year taxpayer. In 1987, X had $600 of 
premiums written from contracts issued to 
related insureds and $300 of premiums 
written from contracts issued to unrelated 
persons. At the end of 1986, X had $400 in 
unearned premiums from contracts issued to 
related insureds and $200 of unearned 
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premiums from contracts issued to unrelated 
persons. X also had unpaid losses at the end 
of 1986 of $500 with respect to its related 
insured contracts and $250 with respect to its 
contracts issued to unrelated persons. In 
1987, X had $1,000 of taxable interest income 
and $2,000 of tax exempt income. The total of 
X's premiums written for the current year, 


’ plus previous year unearned premiums, plus 


previous year unpaid loss reserves on RPI 
business is $1,500 ($800 + $400 + $500) and 
on nonRPI business is $750 ($300 + $200 + 
$250). Therefore, $2,000 of investment income 
($1,500/$2,250 x $3,000) is apportioned to the 
RPI category and $1,000 ($750/$2,250 x 
$3,000) is apportioned to the nonRPIl 
category. Pursuant to paragraph (a)(1) of this 
section, of the $2,000 apportioned to the RPI 
category, $666.67 ($2,000 x $1,000/$3,000) is 
taxable interest income and $1,333.33 ($2,000 
x $2,000/$3,000) is tax-exempt interest. Of the 
$1,000 apportioned to the nonRPIl category, 
$333.33 ($1,000 x $1,000/$3,000) is taxable 
interest income and $666.67 ($1,000 x $2,000/ 
$3,000) is tax-exempt interest income. 

Example 2. (i) ¥ is a controlled foreign 
corporation that issues life insurance policies 
and would, if it were a domestic corporation, 
be taxable under part I of subchapter L of the 
Code. Y is not engaged in a trade or business 
within the United States. In 1987, its first year 
in business, Y only issues insurance policies 
to its United States shareholders or persons 
related to its United States shareholders. Y 
received $3,000 in premiums for the year and 
at the end of the year had a reserve under 
section 807(c)(1) of $2,000. In 1988, Y only 
issues life insurance policies to persons other 
than its United States shareholders or 
persons related to those shareholders. Y 
receives $5,000 in premiums in 1988. In 1988, 
Y's year-end section 807(c)(1) reserves with 
respect to contracts issued to related persons 
is $1,000 and with respect to unrelated 
persons is $4,000. Investment income in 1989 
is $1,000, all of which is taxable interest 
income. The mean of the 807(c) items for 1988 
are computed in Table 1 below. 


TABLE 1.—MEAN SECTION 807(c) ITEMS 
ATTRIBUTABLE TO RPIi CONTRACTS IN 
FORCE In 1988 


Mean of life insurance re- 


(ii) Based on the computations in Tabie 1, 
the investment income apportioned to the 
RPII category equals $1,000 x ($1,500/$3,500) 
or $428.57, and investment income 
apportioned to the nonRPIl category equais 
$1,000 x ($2,000/$3,500) or $571.42. 
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§1.953-5 Allocation and apportionment of 
expenses. 

(a) Allocation of deductions to RPII, 
nonRPII, and SCI categories. To 
compute the amount of section 953 
insurance income or foreign personal 
holding company income that a 
controlled foreign corporation has 
derived from insurance operations, 
items of expenses, losses, and other 
deductions (collectively referred to as 
“deductions”) must be allocated to and 
apportioned among the RPI, nonRPII, 
and SCI categories of income. Allocation 
of expenses shall be made in 
accordance with §§ 1.861-8, 1.861-8T, 
1.861-9T, 1.861-10T, and 1.861-12T, and 
this section. The deduction under 
section 832(b)(4)(B) for unearned 
premiums is allocable to the categories 
to which the unearned premiums relate 
as determined by §§ 1.953-2 and 1.953-3. 
The deductions for death benefits, 
increases in reserves, policyholder 
dividends, consideration in respect of 
the assumption by another person of 
liabilities, and reimbursable dividends 
under section 805(a)(1), (2) (3), (6), and 
(7) are allocable to the particular 
category of income to which those 
deductions relate. The deductions for 
losses paid and discounted unpaid 
losses, under section 832({b)(5), and 
dividends and similar distributions paid 
or declared to policyholders in their 
capacity as such, under section 
832(c)(11), are also allocable to the 
particular category of income to which 
those deductions relate. The amount of 
the deductions specified in the 
preceding two sentences of this 
paragraph shall be considered to relate 
to the RPI, nonRPI, and SCI categories 
to the extent the deduction is 
attributable to contracts that give rise to 
premiums allocated to a particular 
category. Deductions not specifically 
addressed in this paragraph (a) may be 
allocated to the RPI, nonRPIl, or SCI 
category of income if the controlled 
foreign corporation identifies on its 
books and records the assets which 
relate to RPII, nonRPII, or SCI contracts, 
and the controlled foreign corporation 
separately accounts for the various 
income, exclusion, dedicton, reserve, 
and other liability items properly 
attributable to such contracts. 

(b) Apportionment of expenses to 
RPII, nonRPIl, and SCI categories—{1) 
In general. Those expenses which 
cannot be allocated must be 
apportioned among the RPII, nonRPII, 
and SCI categories. 

(2) Life insurance companies—{1) 
Investment deductions. A controlled 
foreign corporation that would be 
taxable under part I of subchapter L 


(relating to life insurance companies) if 
it were a domestic insurance company 
shall apportion to the RPI nonRPII, and 
SCI categories its deductions that are 
allocable or apportionable to investment 
income under §§ 1.861-8, 1.861-8T, 
1.861-9T, 1.861-10T, and 1.861-12T in the 
same proportion that investment income 
for the current taxable year is 
apportioned to those categories under 

$ 1.953-4(c). 

(ii) Other deductions. A controlled 
foreign corporation that would be 
taxable under part I of subchapter L 
(relating to life insurance companies) if 
it were a domestic insurance company 
shall apportion to the RPI, nonRPIl, and 
SCI categories a deduction that is not 
allocable or apportionable to investment 
income under § § 1.861-8, 1.861-8T, 
1.861-OT, 1.861-10T, and 1.861-12T in the 
same proportion as the numerator in 
paragraph (b)(2)(ii)(A) of this section 

to the denominator in paragraph 
(b)(2)(ii)(B) of this section. 

(A) Numerator. For purposes of this 
paragraph (b)(2)(ii) the numerator 
equals: 

(2) The amount of premiums 
determined under section 803(a)(1) 
allocable to the income category, plus 

(2) The decrease in section 807(c) 
items allocable to the income category 
as determined under section 807(a), 
minus 

(3) The increase in section 807(c) 
items allocable to the income category 
as determined under section 807(b). 

(B) Denominator. For of this 
—- (b)(2)(ii) the denominator 


eq 

(1) The amount of premiums 
determined under section 803(a)(1) for 
all categories of income, plus 

(2) The decrease in section 807(c) 
items for all categories of income as 
determined under section 807(a), minus 

(3) The decrease in section 807(c) 
items for all categories of income as 
determined under section 807(b). 

(3) Property and casualty 
companies—{i) Investment deductions. 
A controlled foreign corporation that 
would be taxable under part II of 
subchapter L (relating to insurance 
companies other than life companies) if 
it were a domestic insurance company 
shall apportion to the RPII, nonRPIl, RPI, and 
SCI categories its deductions that are 
allocable or apportionable to investment 
income under §§ 1.861-8, 1,861-8T, 
1.861-OT, 1.861-10T, and 1,861,12T in the 
same proportion that investment income 
for the current taxable year is 
apportioned to those categories under 
§ 1.953-4(c). 

(ii) Other deductions. A controlled 
foreign corporation that would be 


taxable under part II of subchapter I 
(relating to insurance companies. other 
than life insurance companies) if it were 
a domestic insurance company shall 
apportion to the RPI, nonRPI, and SCI 
categories a deduction that is not 
allocable or apportionable to investment 
income under §§ 1.861-8, 1,861-8T, 
1.861-OT, 1.861-10T, and 1,861,12T in the 
same proportion that the premiums 
earned, as defined in section 832(b)(4), 
allocated to a particular income 
category bears to the total of the 
premiums earned in all of the income 
categories. 


(c) Allocation and apportionment of 
deductions between premium and 
investment income after the deductions 
have been allocated or apportioned to 
the SCI or RPI categories—{1) In 
general. Deductions within the SCI 
category must be allocated to or 
apportioned between premium income 
and investment income. Deductions 
within the RPI category must be 
allocated to or apportioned between 
premium and investment income if an 
election is made under section 
953(c)(3)(C) {relating to the treatment of 
RPI income as effectively connected 
with the conduct of a United States 
trade or business) and under section 
831(b) (alternative tax for certain small 
companies). Allocation and 
apportionment of deductions to or 
between premium and investment 
income within the SCI category and, if 
applicable, the RPI category is made in 
accordance with §§ 1.861-8, 1.861-8T, 
1.861-OT, 1.861-10T, 1.861-12T and 
paragraph (c)(3) of this section. 

(2) Examples. The following examples 
illustrate the rule of paragraph (c)(1) of 
this section. 


Example 1. X is a life insurance company 
that issues policies insuring the lives of 
persons residing in X’s country of 


of §§ 1.861-8, 1.861-ST, 1.861-OT, 1.861—-10T, 
and 1.861-12T and this section, the medical 
expenses paid by X are allocable to the class 
of gross income consisting of X's SCI 
premiums. 

Example 2. Z is a life insurance company 
that issues policies only in its country of 
incorporation. Z has an investment 
department that is in charge of investing Z's 
funds. The amount expended by Z in 
compensating the of its 
investment t is allocable under the 
principles of § 1.861-8 and this section to the 
class of gross income consisting of Z’s SCI 
investment income. 


(3) Apportionment of reserves, losses, 
policyholder dividends, and policy 
acquisition expenses and certain other 
deductions between investment and 
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premium income—(i) In general. For 
taxable years beginning on or after April 
17, 1991, the amount of the deduction for 
reserves, the deduction for losses, the 
deduction for policyholder dividends, 
the deduction for policy acquisition 
expenses, and certain other deductions 
apportioned against investment income 
within the SCI category and, if 
applicable, within the RPH category, 
shall be— 

(A) The amount of investment income 
required to be added to reserves and 
required to fund losses without the SCI 
and, if applicable, the RPII category as 
computed in paragraph (c)(3){iii) of this 
section; 

{B) Investment income’s proportionate 
share of policyholder dividends within 
the SCI and, if applicable, the RPI 
category as determined under paragraph 
(c)(3)(iv) of this section; and 

{C) The amount of policy acquisition 
expenses and certain other deductions 
determined under paragraph {c){3}(v) of 
this section. 

The remainder of the deductions for 
reserves, losses, policyholder dividends, 
policy acquisition expenses, and certain 
other deductions within the SCI and, if 
applicable, the RPII category shall be 
apportioned against and reduce 
premium income. For taxable years 
beginning prior to April 17, 1991, a 
taxpayers may use a reasonable 
apportionment formula. 

(ii) Deduction for reserves and losses 
defined. For purposes of paragraph 
(c)(3)Gi) of this section, the phrase 
“deduction for losses” means current 
year deductions for claims, benefits, and 
losses under section 805(a){1) {other 
than discounted unpaid losses under 
section 846), losses paid under section 
832(b)(5)(A)(i), and unpaid losses on life 
insurance contracts. The phrase 
“deduction for reserves” means, for 
purposes of paragraph {c){3)(i) of this 
section: the increase in section 807({c) 
reserves, as adjusted by section 807(b), 
ofa foreign life insurance company; the 
increase in section 807{c}{1} reserves, as 
adjusted under section 807(b), included 
in unearned premiums of a foreign 
property and casualty company; and fhe 
increase in section 846 discounted 
unpaid losses as computed under 
section 832(b)((5){ii). 

(iii) Investment income required to be 
added to reserves and required to fund 
losses. The total amount of investment 
income required to be added to reserves 
and to fund current year losses within 
the SCI and, if applicable, the RPI 
category is computed as the sum of the 
following: 

{A) The ieenthonatbeaiint portion of 
current year Josses within the SCI and, if 


applicable, the RPH category: This 
amount is the excess of— 

(1) The amount of current year losses 
within the appropriate category, less 

{2) The amount of current year losses 
within the appropriate category divided 
by one plus one-half of the annual 
interest rate specified in § 1:953-6(e)(4) 
for computing reserves. 

(B) The investment income portion 
attributable to current-year premiums 
that have been added to reserves within 
the SCI and, if applicable, the RPH 
category: This amount shall be 
computed as— 

(1) The amount of current-year 
premiums added to reserves within the 
appropriate category multiplied by one- 
half of the annual interest rate specified 
in § 1.953-6(e)(4) for computing reserves, 


or 

(2) If the amount of current-year 
premiums added to the reserves is not 
known, the excess of— 

[’) The year-end reserves within the 
appropriate category attributable to 
current-year premiums within the 
appropriate category, less 

(ii) The year-end reserves within the 
appropriate category divided by one 
plus one-half of the annual interest rate 
specified in § 1.953-6(e)(4) for computing 
reserves. 

(C) The investment income portion 
attributable to reserves within the SCI 
and, if applicable, the RPII category 
existing as of the end of the preceding 
taxable year and still in existence as of 
the end of the current taxable year: This 
ee be computed as the excess 
oI— 

(2) The amount of the reserves within 
the appropriate category at the end of 
the taxable year, less the sum of the 
amount of reserves within the 
appropriate category attributable to 
current-year premiums plus the 
investment income portion attributable 
to current-year premiums as computed 
under paragraph (c}(3)(iii)(B) of this 
section, over 

(2) The amount obtained by dividing 
the amount computed under paragraph 
(c)(3)(iii)(C}(2) of this section by one 
plus the ennual interest rate specified in 
§ 1.953-6(e}{(4) for computing reserves. 

{(D) If the amount ofa reserve within 
the SCI and, if applicable, the RPII 
category is increased because of any 
actuarial redetermination, the 
investment income portion of the 
increase shall be treated as the amount 
of the por esac multiplied by a 
fraction, the numerator of which is the 
amount of reserves within the 
appropriate category that have been 
deducted against gross investment 
income under paragraph {c}(3)fiii) (B) 
and (D) of this section during ‘the five 
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taxable the current 


years preceding 
taxable year (or for the life of the 


corporation preceding the current 
taxable year if the foreign corporation 
has been in existence for less than five 
taxable years), and the denominator of 
which is the total amount of deductions 
attributable to reserves within the 
appropriate category during the five 
taxable years preceding the current 
taxable year (or for the life of the 
corporation preceding the current 
taxable year, as may be applicable). 

{iv) Investment income’s 

proportionate share of policyholder 
dividends. For purposes of this 
paragraph {c)(3), investment income’s 
proportionate share of policyholder 
dividends, as defined in section 808 (a) 
and (b) and section 832(c)(11), is an 
amount equal to the deduction for 
policyhelder’s dividends determined 
under sections 808, 809, and 832{c)(11) 
for the taxable year multiplied by a 
fraction, the numerator of which is gross 


investment income within the SCI and, if _ 


applicable, the RPH category, for the 
taxable year, reduced by the amounts 
determined under paragraph {c)(3){i)(A) 
of this section, and the denominator of 
which is total gross income within the 
appropriate category reduced by the 
excess, if any, of the closing balance of 
items described in section 807(c) or 
discounted unpaid losses under section 
846 within the appropriate category, 
over the opening balance of such items 
and losses within the appropriate 
category. For purposes of paragraph 
(c)(3){iv) of this section, the denomina 
of the fraction shall be determined by 
including tax-exempt interest and by 
applying section 807(a)(2}(B) as if it did 
not contain section 807(a)(2)(B)(i) 
thereof. 


(v) Apportionment of policy 
acquisition expenses and certain other 
deductions. For purposes of this 


tor 


- paragraph (c)(3), specified policy 


acquisition expenses, as defined in 
section 648(c)(1), and general 
deductions, as defined in section 
848{c)(2), shall be apportioned to 
investment income within the SCI 
category and, if applicable, the RPH 
category, in the same m as the 
numerator in paragraph (c)(3)(v}(A) of 
this section bears to the denominator in 
paragraph {c)(3)(v)(B) of this section. 
(A) Numerator. For purposes of this 
paragraph {c}(3}{v), the numerator 
equals the amount of investment income 
allocated or apportioned to the SCI 
category and, if applicable, the RPH 
category, minus the amount of the 
deduction fer reserves epportioned to 
investment income under this paragraph 
(c)(3), ‘to the extent that such reserves 
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qualify as life insurance reserves within 
the meaning of section 816(b). 

(B) Denominator. For purposes of this 
paragraph (c)(3)({v), the denominator 
equals the amount of premium income 
allocated or apportioned to the SCI 
category and, if applicable, the RPII 
category, plus the amount determined 
under paragraph (c)(3)(v)(A) of this 
section. For purposes of paragraph 
(c)(3)(v)(B) of this section, premium 
income is the amount of premiums with 
the meaning of section 803(a)(1) and (b), 
in the case of a controlled foreign 
corporation that would be taxable under 
part I of subchapter L (relating to life 
insurance companies) if it were a 
domestic insurance company. In the 
case of a controlled foreign corporation 
that would be taxable under part II of 
subchapter L (relating to insurance 
companies other than life companies) if 
it were a domestic insurance company, 
premium income is the amount of 
premiums within the meaning of section 
832(b)(4). All computations entering into 
the determination of premium income 
for purposes of paragraph (c)(3)(v)(B) of 
this section shall be made in the manner 
required under section 811(a) for life 
insurance companies. 


The fraction set forth in this paragraph 
(c)(3)(v), determined for each taxable 
year, applies to the amount of specified 
policy acquisition expenses computed 
under section 848(c)(1) for that taxable 
year, which are capitalized and allowed 
as a deduction in such taxable year and 
in subsequent taxable years in 
accordance with section 848(a). The 
fraction set forth in this paragraph 
(c)(3)(v), determined for each taxable 
year, also applies to the amount, if any, 
by which general deductions (as defined 
in section 848(c)(2)) deductible in such 
taxable yeer exceed specified policy 
acquisition expenses for such year (as 
computed and capitalized under section 
848). Such general deductions are 
subject to the apportionment formula set 
forth in this paragraph (c)(3)(v), even if 
the capitalization requirements of 
section 848 do not apply to the company 
or to certain contracts issued by it. For 
purposes of this paragraph (c)(3)(v), the 
terms “net premiums” and “general 
deductions,” as defined in sections 
848(d) and 848(c)(2), respectively, shall 
be computed by taking into account only 
amounts that have been allocated or 
apportioned to the SCI category and, if 
applicable, the RPII category. 

(vi) Example. The following example 
demonstrates the calculation of the 
amount of investment income required 
to be added to reserves and fund losses 
under paragraph (c)(3)(i) of this section. 


Example. X is a country F controlled 
foreign corporation that has income from 
issuing life insurance contracts to persons 
who reside in country F. At the end of its 1988 
taxable year, X has a reserve under section 
807(c)(1) of $12,292 of which $7,000 is from the 
addition of current-year premiums plus $350 
of investment income attributable to those 
premiums. At the erid of the 1987 taxable 
year X's reserves were $7,350. Thus, X’s 
reserves have increased a total of $4,942. X 
paid $3,000 in death benefits in 1988. The 
appropriate interest rate for computing X’s 
life insurance reserves on all of X’s policies is 
10% per annum. the amount of reserves and 
losses apportioned to premium and 
investment income is computed as follows: 

(i) The investment income portion of 
X’s current year losses paid: 


Losses — [Losses/(1 + .5(10%)] 
$3,000 — (3,000/1.05) = $142.86 

(il) The investment income portion of X's 
current year premiums that have been added 
to reserves: 


There are two methods for computing this 
amount: 


(a) Current year premiums added to 
reserves X .5 (annual interest rate for 
determining reserves). 
$7,000 x .05 = $350 

(b) Year-end reserves attributable to 
current-year premiums less [such year-end 
reserves divided by 1 + .5 (annual interest 
rate)]. 
$7,350 — [$7,350/(1 + .5(10%)] = $7,35 

0 — $7,000 = $350. 

(iii) The investment income portion 
attributable to section 807(c) reserves 
existing at the end of the preceding taxable 
year that were in existence at the end of the 
current taxable year. 

[Year-end reserves less the sum of reserves 
attributable to current-year premiums plus 
the investment income portion attributable to 
current-year premiums minus the amount 
obtained in the previous term divided by 
(1 + 10%)} 

[$12,292 — ($7,000 + $350)] — [($12,292 — 
($7,000 + $350))/1.10] = $4,942 — $4,492.72 = 
$449.28. 

Thus, of $3,000 in losses, $142.86 is 

apportioned to gross investment income and 

$2,857.14 is allocated to premium income. Of 
the $4,942 increase in reserves $350 is the 
amount of investment income required to be 
added to current-year premiums and $449.28 
is the amount of investment income required 
to be added to reserves that were in 
existence throughout the year. Thus, $799.28 
of the $4,942.28 increase in reserves is 
apportioned to investment income and 
$4,142.72 ($4,942 — $799.28) of the increase in 
reserves is apportioned to premiums income. 


(4) Alternative method for life 
insurance companies—{i) In general. As 
an alternative to the computations 
required by paragraph (c)(3){i) of this 
section, a controlled foreign corporation 
that would be subject to part I of 
subchapter L if it were a domestic 
insurance company may apportion 
against investment income within the 


15559 


SCI and, if applicable, the RPII category, 
the deductions for reserves, losses, and 
policyholder dividends in an amount 
equal to the policy interest plus gross 
investment income’s proportionate share 
of policyholder dividends as computed 
under section 812(b). the remaining 
amount if any, of the deductions for 
reserves, losses, and policyholder 
dividends shall be apportioned to gross 
premiums income. 

(ii) Example. The following example 
demonstrates the principles of 
paragraph (c)(4)(i) of this section. 

Example. X is a controlled foreign 
corporation that would be taxable as a life 
insurance company under part I of 
subchapter L if it were a domestic insurance 
company. In 1988, X has a reserve of $1,000. 
In 1989, X has a reserve of $1,500. Under - 
section 812(b)(2)(A), and using the interest 
rate prescribed in § 1.953-6(e)(4) for 
computing reserves, X has policy interest 
equal to $200. Rather than using the method 
set forth in paragraph (c)(3)(i) of this section, 
the increase in reserves may be apportion 
between premium and investment income by 
apportioning the policy interest to investment 
income and by apportioning the increase in 
the reserves less the policy interest against 
premium income. Thus, $200 is apportioned to 
investment income and $300 ($500-$200) is 
apportioned to premium income. 


(5) Losses in excess of premium or 
investment income. If the total amount 
of deductions allocated and apportioned 
to premium income within the RPII and 
nonRPII categories exceeds the amount 
of premium income within those 
categories, then the excess shall be 
allocated to investment income within 
the same category. If the total amount of 
deductions allocated and apportioned to 
premium income within the SCI category 
exceeds the amount of premium income 
within that category, then the excess 
shall not be allocated to investment 
income within the SCI category and 
shall not be allocated to any other 
category of subpart F income. However, 
if an election is made under section 
952(c)(1)(B)(vii), the deductions 
allocated and apportioned to premium 
income within the SCI category shall be 
allocated to investment income within 
the SCI category. If the total amount of 
deductions allocated or apportioned to 
investment income within each of the 
RPil and nonRPII categories exceeds the 
amount of investment income within 
those categories, then the excess 
deductions shall be allocated to 
premium income within the same 
category. If the total amount of 
deductions allocated or apportioned to 
investment income within the SCI 
category exceeds the amount of 
investment income within that-category, 
then the excess deductions shall be 
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categories in a with paragraph 
(c)(8) of this section. However, if an 
under section 


category. 

(6) Losses within the RPII, nonRPI, 
and SCI categories. If, after allocating 
and apportioning deductions, there is a 
loss within the RPI or nonRPII 
categories, within the investment 
income portion of the SCI category, or, if 
an election is made under section 
O52{c)(A)CBvi, within the entire SCI 

then a less 


by United States shareholders as 
defined in section 951(b). Thus, persons 
that are United States shareholders 
eokely by vistas of section S6(0}{1¥A) 
may not use a loss within the nonKPHl or 
SCI categories to reduce income within 
the RPI category. 


oe . subchapter L and 
sections of subchapter N of the 


(a) Applicability of subchapter L—{1) 
In general. A controlled foreign 
corporation which has insurance income 
under section 953 or foreign personal 
holding company income that is ‘SCI 
investment income shall compute its 
insurance income or SCI investment 
income either under part I of subchapter 
L of the Code {relating to life insurance 
companies) or under part Il of 
subchapter L of the Code {relating to 
other insurance companies) as modified 
by this section and $ 1.952-2. Ifa 
controlled foreign corporation does not 
file an annual statement with an 
insurance regulatory authority of any 
State, such corporation must complete 
those portions of the annual statement 
prescribed by the National Association 
of Insurance Commissioners which are 
necessary to make the determinations 
and computations required under 
subchapter L of the Code. If a controlled 
foreign corporation uses the reserves 
described in paragraph (d){1)fii) of this 


following 
regulations of New York or the laws of 
the State of the United States where the 


insured risks are located, whichever is 
ee ee 
this section. In all other circumstances, 
the controlled 
ion of the 


rules 
Association of Insurance 
Commissioners. 
(2) Applicability of section 7702. _ 
(3) Applicability of section 817. 
erved] 


(b) Special rules use of 
subchapter L to compute RPH, nonRPIl, 
and SCI income—{1) Certain provisions 
not to apply. The following ereiniaits of 

subchapter L do not apply in computing 
section 953 insurance income or foreign 


personal holding company income that 


' is SCl investment income: 


(i) Section 806, relating to the small 
life insurance company deduction; 

(ii) Section 805(a)(5), — to the 
operations loss deduction; and 

(iii) Section 832(c)(5), relating to 
certain capital losses. 

(2) Allocation and ap of 
certain items. The items referred to in 
section 803{a)(1) — to gross 
amount of premiums and other 
considerations}, section 803{a)(2) 
(relating to net decrease in reserves), 


nonRPIl, and SCI categories, ony to the 
extent they relate to a contract issued or 
reinsured by the controlled foreign 
corporation that gives rise to premiums 
within that particular category. For rules 
relating to the allocation of premiums, 


corpora computes 

income under part fi of subchapter L 
(relating to insurance companies other 
than life insurance and 


income treated as effectively connected 
with the conduct of a trade or business 
in the United States may elect to have 
its related person insurance income, as 
well as its income effectively connected 
with the conduct of a United States 
trade or business that is excluded from 


tax for certain small companies) if the 


all 
policies anes SCI policies) of 
insurance or reinsurance or annuity 
contracts issued by the corporation must 
be taken into account. 

(d) Computation of reserves to 
determine applicability of part I of 
subchapter L—{1) Reserves required by 
Jaw. The reserves set forth in this 
ae (d)(1) are the only _ to 

taken into account as reserv 
required by law under section 816(b)(2) 


es 
ary, which is taxable under section 


). 
(ii) Reserves deemed to be required. 
To the extent the controlled foreign 


an annuity contract toa resident of the 
States— 


United 
(A) Except as previded in paragraph 
eee 
would be required by applying the 
cpeucenreameiedee aeieenetinn 
York as if the controlled foreign 
corporation were an insurance company 
transacting all of its insurance business 
(other than its insurance business 
carried on within the United States that 
is subject to section 842(a)) for the 
taxable year in New York, and 
(B) With respect to.all United States 
risks covered by insurance ceded to the 


controlled foreign eo by an 


insurance company subject to 
subchapter L of the Code, determined 
without regard to section.501, and in 
respect of which an election is made by 
or on behalf of the controlled foreign 
corporation to determine its reserves in 
accordance with paragraph (d)(1)(ii)(B) 
of this section, the amount of reserves 
against such risks which would result if 
the reserves were determined by 
applying the law of the state of the 
United States where the risks are 
located as if the controlled foreign 
corporation were an insurance company 
Se ee 


(iii) Reserves with respect to foreign 
business. In the case of a reserve on a 
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contract that is not described in 
ns (d)(1)(i) and (ii) of this 
secti determined under 


guidance of the insurance regulatory 
authority of the home country, or the 
reserve determined under the laws of 
the country of residence of the insured, 
if the controlled foreign corporation is 
subject to the insurance regulatory 
authority of the insured’s country of 
residence. If the reserves of a controlled 
foreign corporation are subject to the 
laws of more than one foreign 
jurisdiction, the amount of reserves 
taken into account shall be the largest 
reserve required by any such foreign 
jurisdiction. If neither the home country 
nor the country of residence of the 
insured require reserves to be 
established, then the reserve shall be 
computed using the mortality tables 
prescribed by section 807(d) but using 
the interest rate prescribed in paragraph 
(e){4) of this section applicable to 
qualified contracts. 

(2) SCI reserves to be taken into 
account, The total reserves of a 
controlled foreign corporation are taken 
into account to determine whether the 
corporation is to compute its taxable 
income under part I of subchapter L. 
Thus, reserves which relate to the lives 
or health of residents of the home 
country are taken into account. 

(e) Computation of reserves for 
purposes of computing taxable income— 
(1) Actual reserves required. For all 
purposes of §§ 1.953—1 through 1.953-7, a 
controlled foreign corporation will be 
considered to have a reserve only to the 
extent the reserve has been actually 
held during the taxable year for which 
the reserve is 

(2) Life insurance reserves. For 
purposes of computing the taxable __ 
income from insurance operations, the 
section 807(c)(1) items of a controlled 
foreign corporation that would be 
taxable under part I or part il of 
subchapter L of the Code if it were a 
domestic insurance company that are 
related to a nonqualified contract, as 
defined in this paragraph, shall be 
determined under the rules of section 
807(d). The amount of life insurance 
reserves under section 807(c)(1) relating 


807(e)(4) and paragraph Ce)t4) of this 
section. For purposes of this paragra) 

a qualified foreign contract means a 
contract insuring life or health issued by 
a controlled foreign corporation po the 
person with the determining life, 

defined in § 1.953-2(g)(1), is a resident of 
the country in which the controlled 
foreign corporation is incorporated and 


United States. A 
contract is any contract that is not a 
qualified foreign contract. 

(3) Discounted unpaid losses of a 


such country is not contiguous to the 
nonqualified 


the Code if it were a domestic insurance 
company or if it would be subject to part 
I but has discounted unpaid losses as 
defined in section 846, the amount of its 
discounted unpaid losses shall be 
determined under the rules of section 
846 except to the extent modified by 
paragraph (e)(4) of this section. 

(4) Interest rates used for determining 
reserves— (i) Qualified foreign 
contracts and property and liability 
contracts. For purposes of applying 
section 807(d)(2)(B) and section 
812(b)(2){A) to qualified foreign 
contracts as defined in paragraph (e)(2) 
of this section, the term “prevailing 
State assumed interest rate” shall mean 
the highest assumed interest rate 
permitted to be used in computing life 
insurance reserves for insurance 
contracts or annuity contracts under the 
laws of each country in which the 
controlled foreign corporation conducts 
an insurance business. For purposes of 
applying sections 807 and 812 to 
qualified foreign contracts, as defined in 
paragraph (e)(2) of this section, and for 
purposes of applying section 846 to 
contracts covering risks located outside 
the United States, the applicable federal 
interest rate shall be a foreign currency 
rate of interest analogous to the 
applicable federal mid-term rates as 
defined in section 1274{d), but based on 
annual compounding. An analogous 
foreign rate of interest is a rate 
of interest based on yields (with an 

ppropriate compounding period) of the 
highest grade of outstanding marketable 
obligations denominated in the currency 
of the country pursuant to the laws of 
which the controlled foreign corporation 
computes its reserves (excluding any 
obligations that benefit from fescial toh 
exemptions or preferential tax rates not 
available to debt instruments generally) 
with due consideration given to the 
maturities of the obligations. If a 
controlled foreign corporation that 
would be subject to part II of subchapter 
L if it were a domestic insurance 
company uses the loss eneee patterns 

by the Secretary under 

section 846(d) for discounting unpaid 
losses (rather than the company’s 


historical payment pattern as permitted 


fraction of unpaid loses and the reserve 
discount factors by using the applicable 


federal interest rate required by this 
paragraph and may not use the year-end 
discounted fraction of unpaid 


by the Secretary for any accident year. 

(ii) Nonqualified foreign contracts. For 
purposes of applying sections 807 and 
812 to nonqualified foreign contracts, as 
defined in paragraph (e)(2) of this 
section, the prevailing state assumed 
interest rate shall be the rate defined in 
section 807(d)(4)(B) and the — 
federal interest rate shall be the 
defined in section 807(d)(4)(A). 

(f) Corporations not qualifying as 
insurance companies—(1) In general. 
The United States pF es ofa 
controlled foreign corporation must 
include their pro rata share of that 
corporation's section 953 insurance 
income even if the foreign corporation 
would not be taxed under subchapter L 
of the Code if it were a domestic 
corporation. Such a corporation shall 
compute its section 953 insurance 
income and its foreign personal holding 
company income that is SCI investment 
income under the rules of part I or part I 
of subchapter L as modified by section 
953(b) and §§ 1.953~1 through 1.953-7, to 
the extent not inconsistent with the 
rules of this paragraph, as if it were a 
domestic insurance company. A 
controlled foreign corporation will 
compute its insuance income as if it 
were a domestic insurance company 
subject to part I of subchapter L (relating 
to life insurance companies) only if it 
can meet the requirements of section 
816(a) of the Code into account 
only that portion of its business which 
involves the issuing or reinsuring of 
insurance or annuity contracts. If the 
requirements of section 816(a) cannot be 
met, then the controlled foreign 
corporation must compute its insurance 
income under part II of subchapter L. 

(2) Items of gross income attributable 
to insurance operations of a non- 
— company—{i) Corporations 

mnputing taxable income under part I 
of subchapter L. The taxable income of 
a controlled foreign co 


iricome under part I of subchapter L, 
shall include in its insurance income, 
together with the items of gross income 
that directly relate to its life insurance 
business, the items of income described 
in section 803(a)(3) which are not 
directly related to its insurance 


under 
of this section bears to the denominator 





determined under paragraph (f)(2)(i)(B) 
of this section. 

(A) Numerator. The numerator used 
for the apportionment under paragraph 
(£}(2)(i) of this section is the sum of the 
means of the items described in section 
807(c) at the beginning and end of the 
taxable year. 

(B) Denominator. The denominator 
used for the apportionment under 
paragraph (f)(2)(ii) of this section is the 
mean of the value of the total assets 
held by the controlled foreign 
corporation at the beginning and the end 
of the taxable year, determined by 

bills, accounts, notes receivable, 
and open accounts at face value and all 
other assets at their adjusted basis 
under section 1011 of the Code, unless 
there is affirmative evidence that more 
accurately reflects the value of the 
assets. 


(ii) Example. The following example 
illustrates the principles of paragraph 
(£)(2)(i) of this section. 


Example. X is a controlled foreign 


It uses the calendar year as its taxable year. 
All of X’s sales are to persons who reside 
outside of country M. A division of X issues 
contracts of credit life insurance to ensure 
payment of the purchase price of X's 
[aerate (7 carats opr aa 
business as an insurer to qualify as 
seulieaie epeliauany tethde dabcbestar tel the 
Code. In 1988, X receive $500 in premiums 
and $3,000 in sales from product V. X aiso 
has interest, dividends, and gains from the 
sale of investment properties in the amount 
of $10,000. The investment income is not 
specifically allocable to the insurance or non- 
insurance businesses. The mean of X’s 
odin tadanteedaseina iechaenitee 
of the beginning and end of 1988 is $1,000. 
The mean of the value of X's total assets held 
at the beginning and the end of the taxable 
year is $5,000. The $3,000 received as part of 
the sales price of product V are directly 
related to V's non-insurance business and do 
not constitute insurance income. The $500 in 
premiums are directly related to V's 
insurance business and do constitute 
insurance income under section 953. Of X’s 
$10,000 in investment income $2,000 ($10,000 
x $1,000/$5,000) is insurance income under 
section 953. 


(iii) Corporations computing taxable 
income under part II of subchapter L. 
The taxable income of a controlled 
foreign corporation described in 
paragraph (f)(1) of this section that 
computes its insurance income as if it 
were a domestic insurance company 
subject to part II of subchapter L shall 
include in its insurance income, together 
with the items of gross income that 
directly relate to its insurance business, 
the items of income described in section 
832(b)(1) which are not directly related 
to its insurance business, and which are 


not directly related to any other trade or 
business, in the proportion that the 
numerator determined under paragraph 
(f)(2)(iii)(A) of this section bears to the 
denominator determined under 
paragraph (f)(2)(iii)(B) of this section. 

) Numerator. The numerator used 
for the apportionment under paragraph 
(f)(2)(iii) of this section is the sum of— 

(2) The mean of the controlled foreign 
corporation's unearned premiums at the 

and end of the taxable year, 
determined under section 832(b)({4)(B): 

(2) The mean of the controlled foreign 
corporation's discounted unpaid losses 
at the beginning and end of the taxable 
year, determined under section 846; plus 

(3) The mean of the items described in 
section 807(c)(4) at the beginning and 
end of the taxable year, to the extent 
allowable under section 832(c)(11). 

(B) Denominator. The denominator 
used for the apportionment under 
paragraph (f)(2)(iii) of this section is the 
mean of the value of the total assets 
held by the controlled foreign 
corporation at the beginning and the end 
of the taxable year, determined by 
taking bills, accounts, notes receivable, 
and open accounts at face value and all 
other assets at their adjusted basis 
under section 1011 of the Code, unless 
there is affirmative evidence that more 
accurately reflects the value of the 
assets. 

(g) Relationship between sections 953 
and 954— (1) Priority of application—{i) 
In general. For purposes of determining 
the subpart F income of a controlled 
foreign corporation, the provisions of 
section 953 and §§ 1.953~1 through 
1.953-7 must be applied before the 
provisions of section 954 (relating to 
foreign base company income). Further, 
the provisions of section 954 apply only 
to income that is not insurance under 
section 953. For example, the provisions 
of section 954 are applied to the 
investment income attributabie to 
premiums received with respect to 
insured risks located in the controlled 
foreign corporation's country of 
incorporation only after §§ 1.953-1 
through 1.953~-7 have been applied to 
determine the amount of section 953 
insurance income and SCI income and 
the deductions allocated and 
apportioned to those categories of 
income. Notwithstanding the foregoing, 
foreign base company oil related income 
as defined in section 954 (a)({5) and (g) 
shall not be treated as insurance income 
subject to section 953 and shall not be 
subject to §§ 1.9531 through 1.953-7. 

(ii) Examples. The following examples 
illustrate the principles of paragraph 
(g)(1){i) of this section. 


Example 1. X is a controlled foreign 
corporation incorporated in country F. X's 
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only trade or business is the insurance 
business. All of X’s premiums are received 
under contracts insuring risks located outside 
country F. X earns interest, dividends, and 
rents from the investment of the premiums it 
receives. The interest, dividends, and rents 
are insurance income under section 953 and 


not foreign personal holding company income 
under section 954. 


Example 2. ¥ is a controlled foreign 
corporation incorporated in country W. Y 
owns all of the outstanding stock of Z, also a 
country W corporation. Y writes contracts 
that give rise to premiums allocable to the 
nonRPII and SCI categories. In its taxable 
year ending in 1988, Y receives a dividend 
from Z. Y must allocate or apportion that 
dividend income to the nonRPII and SCI 
categories under § 1.953-4 before applying 
the exception of section 954(c)(3) (relating to 
dividends from same-country related 
corporations) to the SCI investment income. 


(2) Decrease or increase in income not 
material—{i) In general. For purposes of 
computing the subpart F income of a 
controlled foreign corporation deriving 
income from insurance, reinsurance, or 
annuity contracts, deductions are 
allowed if they are allowed under 
subchapter L of the Code as modified by 
section 953 regardless of whether they 
are allocated or apportioned to section 
953 insurance income or SCI investment 
income which constitutes section 954({c) 
foreign personal holding company 
income. Further, the amount of section 
953 insurance income and the amount of 
foreign personal holding company 
income attributable to SCI investment 
income shall be determined in 
accordance with subchapter L of the 
Code, as modified by section 953, even 
though those rules result in a greater 
amount of subpart F income compared 
to the amount determined under section 
954. Thus, in applying section 953 to 
income of a controlled fi 
corporation that would, but for section 
953, be subject to the provisions of 
section 954, the exceptions under section 
954(c) which would not require a United 
States shareholder to include in gross 
income dividends, interest, rents, 
royalties, gains from the sale or 
exchange of property described in 
section 954(c)(1)(B), net gains from 
commodities transactions described in 
section 954(c){1)(C), and net gains from 
foreign currency transactions described 
in section 954(c)(1)(D), are irrelevant. 

(ii) Examples. The principles of this 
paragraph (g)(2) are illustrated in the 
following examples. 


Example 1. Z is a controlled foreign 
corporation that only issues and reinsures 
property and casualty insurance policies 
covering home country risks. Z may allocate 
a part of ite discontinued unpaid losses under 
section 846 to its SCI investment income 
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which is foreign personal holding company 
income under section 954{c). 
Example 2. Y, a controlled 
corporation, receives dividends and interest 
from a subsidiary which is incorporated in 
the same country as X and has a substantial 
part of its trade or business assets located in 
that country. All of X's income is attributable 


without regard to section 954(c)(3) (relating to 
dividends and interest from same-country 
related corporations). 


(h) Inclusion of pro rata share of 
subpart F income derived from 
insurance operations—{1) Inclusion of 
pro rata share of related person 
insurance income. Each section 953{c) 
shareholder, as defined in this 
paragraph (h){1), must include in its 
gross income (subject to the section 
952(c) earnings and profits limitation) 
the lesser of— 

(i) The “pro rata amount,” which is 
the amount that would be determined 
under section 951(a)(2) if only related 
. person insurance income were taken 
into account; if the number of shares of 
stock owned (within the meaning of 
section 958(a)) by section 953(c) 
shareholders in the aggregate on the last 
day of the taxable year were the total 
number of shares in the foreign 
corporation; and if only distributions 
received by section 953(c) shareholders 
were taken into account under section 
951(a)(2)(B); or 

(ii) The “limitation amount,” which is 
the amount that would be determined 
under section 951(a)(2) if all of the 
taxable income of the foreign 
corporation for the taxable year were 
subpart F income. A section 953(c) 
shareholder is a United States 
shareholder as defined in section 
953(c)(1)(A) and section 1.953--3(b)(2) 
and includes a United States 
shareholder as defined in section 951(b). 

(2) Inclusion of subpart F income 
other than related person insurance 
income. Each United States shareholder 
as defined in section 951(b) (a “section 
951(b) shareholder”) must include, in 
addition to its pro rata share of income 
within the RPII category computed 


under paragraph (h)(1) of this section, its 


pro rata share of subpart F income other 
than related person insurance income, 
as computed under section 951(a)(2) and 
paragraph (h)(3) of this section. A" 
section 951(b) shareholder must include 
its pro rata share of income within the 
RPII category as under this 
paragraph (h)(2) of whether 
the exceptions of section 953(c)(3) (A) 
— and section 1.953-7 (a) and (b) 
apply. 


(3) Earnings and profits limitation. 
Pursuant to section 952(c)(1){A), the 
subpart F income of any controlled 
foreign corporation for any taxable year 
shall not exceed the earnings and profits 
of such corporation for such taxable 
year. Thus, a United States 
shareholder's inclusion of subpart F 
income shall not exceed such 
shareholder's pro rata share, computed 
under the principles of section 951(a)(2), 
of the earnings and profits of the 
controlled foreign corporation. If the 
sum of a United States shareholder's pro 
rata share of related person insurance 
income and subpart F income other than 
related person insurance income 
exceeds such shareholder’s pro rata 
share of the controlled foreign 
corporation's earnings and profits, then 
the section 952(c){1)(A) earnings and 
profits limitation shall be applied by 
first including the United States 
shareholder's pro rata share of related 
person insurance income. 

(4) Examples. The following examples 


illustrate the principles of paragraph (h) 
of this section. 


Example 1. X is a country M corporation 
and is a controlled foreign corporation under 
section 957, section 953(c){1)(B), and § 1.953— 
3(b)(2). It has 100 shares of one class of stock 
outstanding. A owns 5 shares, B owns 5 
shares, C owns 70 shares, and F owns 20 
shares. A, B, and C are unrelated United 

States persons; F is a foreign person. A, B and 
C are considered section $53(c) shareholders. 
Only C, however, is a section 951(b) 
shareholder. During the current taxable year, 
X has $1,000 of related person insurance 
income and $1,000 of earnings and profits. A 
and B will each include $50 and C will 
include $700 of related person insurance 
income in gross income, computed as set 
forth below. 

Computation of pro rata share of related 
person insurance income. 

Lesser of: 

Pro rata amount: 

A: 5/80 < $1,000 = $62.50 
B: 5/80 x $1,000 = $62.50 
C; 70/80 x $1,000 = $875.00 
or 

Limitation amount: 

A: 5/100 x $1,000 = $50 
B: 5/100 x $1,000 = $50 
C: 70/100 x $1,000 = $700 

Example 2. The facts are the same as in 
Example 1 except that there is $2,000 of 
related person insurance income and $1,500 
etaiadagpententin teeth dedi 

person insurance income included in gross 
income of AB and Cs $75,675, and 8.060 

Gy Cuuientadional dap satnabaeoat saltted 
person insurance income. 
Lesser of: 

Pro rata amount: 

A: 5/80 x $2,000 = $125 
B: 5/80 X $2,000 = $125 
C: 70/60 X $2,000 = $1,750 


or 
Limitation amount: 
A: 5/100 x $2,000 = $100 
B: 5/100 X $2,000 = $100 
C: 70/100 x $2,000 = $1,400 
(ii) Computation ee O52(cH1(A) 
earnings and profits limi 
aiacdnences 
B: 5/100 x $1,500 = $75 


C: 70/100 x $1,500 = $1,050 

The amount of related person insurance 
income included in the gross income of each 
shareholder is limited by their pro rata share 


than both the pro rata amount and the 
limitation amount. 
Example 3.. The facts are the same as in 
Example 1 except that X has $1,000 in related 
person insurance income, $1,000 in subpart F 
insuené often Meu elated guitentadimenie 
income, and $1,500 in earnings and profits. 
(i) Computation of pro rata share of related 
person insurance income. 
Lesser of: 
A: 5/80 X $1,000 = $62.50 
B: 5/80 X $1,000 = $62.50 
or 
Limitatiion amount: 
A: 5/100 X $2,000 = $100 
B: 5/100 Xx $2,000 = $100 
C: 70/100 x $2,000 = $1,400 
(ii) Computation of the pro rata share of 
subpart F income other than related person 
insurance income. 
C is the only section $51(b) shareholder. 
C: 70/100 X< $1,000 = $700 
(iii) Computation of pro rata share of 
earnings and profits. 
A: 5/100 $1,500 = $75 
B: 5/100 x $1,500 = $75 
C: 70/100 x $1,500 = $1,050 
With respect to A and B, the pro rata amount 
of related person insurance income is less 
than their pro rata share of X’s earnings and 
profits. Thus, A and B will each include 
$62.50 in gross income as related person 
insurance income. The sum of C’s pro rata 
share of related person insurance income (the 
pro rata income of $875) and subpart F 
income other than related person insurance 
income ($700) equals $1,575. That sum 


(5) Controlled foreign corporation for 
less then entire year—{i) In general. If a 
foreign corporation with related person 
insurance income is a controlled foreign 


which the foreign corporation, computed 
as if such income were earned ratably 

the taxable year, shall be 
treated as subpart F income. 





(ii) Example. The rule of this 


paragraph (h)(5) is illustrated in the 
following example. 


Example. X, a foreign corporation, was 
incorporated on January 1, 1987 by A, B and 
F. As of that date, A and B who are United 


$1,000 of earnings and profits for the year. A 

and B must each include $25.00 in gross 

income and C must include $349.00. The 

computations necessary to determine related 

person insurance income are set forth below. 
Computation of the pro rata share of 

related person insurance income. 

Lesser of: 

Pro rata amount: 

A: 5/80 x (182/385 x $1,000) = $31.00 

B: 5/80 x (182/365 x $1,000) = $31.00 

C: 70/80 x (182/365 x $1,000) = $436.00 

or 

Limitation amount: 

A: 5/100 x (182/365 x $1,000) = $25.00 

3B: 5/100 x (182/365 x $1,000) = $25.00 

C: 70/100 x (182/365 x $1,000) = $349.00 

Thus, the amount of related person insurance 

income to be included by A, B, and C is the 

limitation amount. 


(6) Distributions—{i) In general. Only 
distributions to United States 
shareholders, as defined in section 
951(b) or section 953(c)(1)(A), are to be 
taken into account for purposes of 
computing the pro rata amount, as 
defined in paragraph (h)(1)(i) of this 
section. However, for purposes of 
computing the limitation amount under 
paragraphs (h)(1)(ii) of this section, 
distributions to shareholders other than 
United States shareholders shall be 
taken into account. 

(ii) Example. The following example 
illustrates the rule of paragraph (h)(6)(i) 
of this section. 


Example. X is a controlled foreign 
corporation within the meaning of section 
953(c)(1) and § 1.953-3(b)(2) and has 100 
shares of one class of stock outstanding. F, 
who is not a United States person, owned all 
100 shares of X's outstanding stock until July 
1, 1987, when A, a United States person, 
acquired 60 shares of the stock from F. On 
June 30, 1987, before A had acquired X's 
stock from F, X made a distribution of $2 per 
share for a total of $200 to F. At the end of the 
calendar year, which is also X's taxable year, 
X had $2,000 of taxable income, of which 
$1,000 is related person insurance income, of 
which $1,000 is related person insurance 
income. X also had earings and profits for the 
taxable year of $2,000. The computation for 
determining A's pro rate share of related 
person insurance income is set forth below. 


Congntetis the te share 
rela pas sg nar ar ? 
(i) Pro rata amount: 


A: 60/60 x 182/365 x $1,000 = $498.00 
(ii) Limitation amount: 

A: 60/100 x 182/365 x $2,000 = $598.00 

minus lesser of: 

$120 dividend on shares purchased 

60% x 182/365 x $2,000 ($598.00) = 

($120.00)/$478.00 
Thus, A must include $478 of related person 
insurance income in gross income. 


(7) Mutual insurance companies. For 
purposes of sections 951(a}(2) and 
953(c)(5) and paragraph (h) of this 
section, a United States shareholder that 
is a policyholder in a mutual insurance 
company shall compute its pro rata 
share by reference to the amount that 
would be distributed with respect to the 
United States shareholder's policy or 
policies owned on the last day of the 
controlled foreign corporation's taxable 
year if all the related person insurance 
income and all the subpart F income 
other than related person insurance 
income were distributed to the 
policyholders. In making the 
determination of a mutual policyholder’s 
pro rata share of subpart F income the 
rules set forth in paragraph (h)(7)(i) 
through (iii) of this section are applied in 
the order given and the first rule to 
result in the determination of a specific 
amount to be included in the 
policyholder’s gross income is the rule 
that shall be applied. The mutual 
policyholder’s pro rata share of subpart 
F income shal! be determined as: 

(i) The amount that would be 
distributed annually under the terms of 
the policy or the by-laws of the 
corporation; 

(ii) The amount that would be 
distributed if the mutual company were 
liquidated; or 

(iii) The amount that would be 
distributed to a policyholder if earnings 
and profits were distributed in the same 
proportion that premiums paid by the 
policyholder over a five-year period 
ending on the last day of the controlled 
foreign corporation's taxable year bears 
to the total amount of premiums peid by 
all policyholders who hold ownership 
interests on the last day of the taxable 
year and have held their interest over 
the five-year period. 

(i) Application of sections 959, 961, 
and 1248. lf a foreign corporation that is 
e controlled foreign corporation under 
section 953(c) makes a distribution with 
respect to its stock, section 959{a)(1) 
shall apply to any United States 
shareholder as defined in section 
953(c)(1)(A) and § 1.953-3(b)(2). 
Earnings and profits attributable to 
related person insurance income 
included in the gross income of a United 
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States shareholder with less than 10 
percent of the combined voting power of 
the stock of the controlled foreign 
corporation shall be treated as earnings 
and profits which have been included in 
the gross income of a United States 
shareholder for purposes.of section 956 
and 959(a)(2). In addition, the 
adjustments made to the basis of stock 
in a controlled foreign corporation 
required by section 961 shall apply to 
any United States shareholder as 
defined in section 953(c)(1)(A) and 

§ 1.953-3(b)(2). Any United States 
person who is a United States 
shareholder, as defined in section 
€53(c)(1)(A) and § 1.53-3(b)(2), of a 
controlled foreign corporation, as 
defined in section 953(c)(1)(B) and 

§ 1.953-3(b)(2), shall be treated as 
meeting the stock ownership 
requirements of section 1248{a)(2). In 
addition, any controlled foreign 
corporation, within the meaning of 
section 953(c)(1)(B) and § 1.953-3(b)(2), 
shall be treated as a controlled foreign 
corporation for purposes of section 1248. 

(j) Application of section 367(b). 
{Reserved} 

(k) Interaction with section 954(b)(3). 
Income that would not be considered 
subpart F income but for the operation 
of section 954(b)(3)(B) shall not be 
considered related person insurance 
income. Thus, if foreign base company 
income and insurance income exceed 70 
percent of gross income, United States 
persons who are United States 
shareholders solely by operation of 
section 953(c)(1}(A) and § 1.953-3(b)(2) 
must include in their gross income only 
their pro rata share of related person 
insurance income. Any person who is a 
United States shareholder as defined in 
section 951(b) shall, however, include 
his pro rata share, as determined under 
this section, of the entire amount of 
subpart F income of the controlled 
foreign corporation. 


§ 1.853-7 Exceptions to inclusion of 
related person insurance income for 
certain shareholders. 


(a) Corporation not held by 
insureds—{1) In general. A person that 
is a United States shareholder solely by 
virtue of section 953(c)(1) shall not 
include in gross income such person's 
pro rata share of income that qualifies 
as related person insurance income if, at 
all times during the taxable year of the 
foreign corporation, less than 20 percent 
of the total combined voting power of all 
classes of stock of the corporation 
entitled to vote and less than 20 percent 
of the total value (both stock and 
policies) of the corporation is owned 
(directly or indirectly under the 
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principles of section 883(c)(4)) by 


any annuity contract issued or reinsured 
by the foreign corporation, or who are 
related persons (within the meaning of 
section 954(d)(3)) to any such insured. 
For purposes of this ph, the term 
“insured” means only United States 
persons, as defined in section 957(c), or 
persons related to United States persons 
(within the meaning of section 954(d)(3)) 
who are insured or reinsured by the 
foreign corporation, persons who have 
purchased or are beneficiaries under 


corporation, or persons 
foreign corporation in a 


in § 1.953-3(b)(5). 

(2) Examples. The principles of this 
paragraph (a) are illustrated in the 
following examples. 


Example 1. X is a country Y corporation 
which issues property and liability insurance 
policies for risks located outside country Y. X 
has one class of voting stock outstanding. Z, 
a domestic corporation, owns 60 percents of 
X's stock. Z has 100 shareholders each of 
which owns one percent of Z. Of the 
remaining shareholders of X, four are foreign 
corporations, each of which owns five 
percent of the X stock, and four are domestic 
corporations which also own five percent 
each. X has issued policies of insurance to 25 
of Z’s shareholders, the four foreign 
corporations which own stock in X, and to W, 
one of the domestic corporate shareholders of 
X. None of the other shareholders of X are 


princi; 
section es the stock of X 
(25%  60X). The insurance income 
attributable to the policy of insurance issued 
to W is related person insurance income that 
is includable in the gross income of the four 


domestic corporate shareholders of X 
bduaiee 90 peuent abe Gthiel ® te-oweed 
directly or indirectly by insureds who are 
United States persons: 15 percent by 25 of the 
shareholders of Z plus 5 percent owned by 
W. In addition, because Z is a United States 
shareholder as defined in section 951(b), as 
well as in section 953(c)(1), it must include its 


percent or more of the corporation is owned, 
* directly or indirectly, by insureds who are 
United States persons. 

Example 2. ¥ is a controlled foreign 
corporation. Its one class of stock 
outstanding is owned by 20 domestic 
corporations, none of are insured by Y. 
Nine of the shareholder corporations are the 


shareholders (the domestic corporate 


Pan a Se i arene ms ea 
ee 
income. Moreover, because nine 

ee te shareholders of Y control 

the vebotdiacion, within the meaning of 
section 954{d)(3), they are related 
Therefore, 45 percent (9 < 5%) of the stock of 
Y is owned by United States shareholders 
that are related to the insureds and the 
exception to inclusion in gross income of 
paragraph (a)(1) of this section is 
inapplicable. The 20 domestic shareholders 
must include Y's related person insurance 
income in their gross income. 


(b) De minimis insurance exception— 
(1) Jn general. A person that is a United 
States shareholder solely by virtue of 
section 953(c)(1) shall not include in 
gross income such person’s pro rata 
share of income that qualifies as related 
person insurance income if the rleated 
person insurance income, determined on 
a gross basis, of the foreign corporation 
is less than 20 percent of the foreign 
corporation's total insurance income for 
the taxable year, determined on a gross 
basis, without regard to those provisions 
of section 953(a)(1) and § 1.953-2(a)(1) 
which limit section 953 insurance 
income to income from countries other 
than the country in which the 
corporation was created or organized. 
Related person insurance income 
determined on a gross basis means life 
insurance income within the 
meaning of section 803 of gross income 
within the meaning of section 832(b)(1), 
whichever is applicable, except that the 
phrase “premiums earned (within the 
meaning of section 832(b)(4)” shall be 
substituted for the term “underwriting 
income,” where that term appears in 
section 832(b)(1)(A). 

(2) Examples. The following examples 
illustrate the principles of paragraph 
(b)(1) of this section. 


Example 1. X is a country Y corporation 
engaged in the business of issuing liabili 
insurance. All of the stock of X is owned 
United States shareholders. Each of the 
United States shareholders owns less than 10 
percent of X's one class of stock ou 

For its 1987 taxable year, X has $100,000 of 
gross income of which $10,000 constitutes 
section 953 insurance income within the RPI 
category and $50,000 constitutes section 953 
ee 
category. remaining $40,000 of income, 
$10,000 would have been premium and 
investment income within the RPII category 
of section 953 insurance income and $30,000 
would have been premium and investment 
income within the nonRPII category of 
insurance income except that those amounts 
relate to contracts insuring risks located in 
Ce heme cous: ee woes ee oe 
same country exception, $20,000 of income 

($10,000 from the RPI category category and 
$10,000 from the SCI category) would have 
been within the RPII category of section 953 
insurance income. X does not meet the de 
minimis insurance exception of paragraph 


(b)(1) of this section because 20 percent 
($20,000/$100,000) of its insurance income, 
determined without regard to those 
provisions of section 953{a)(1) and § 1.953- 
2(a)(3) which limit insurance income to 

income from insuring risks located outside 
the home country, is related person insurance 
income. 

Example 2. The facts are the same as in 
Example 1 except that $3,000 of premiums 
that constitute income within the RPI 
category is paid to another insurer pursuant 
to a reinsurance contract. X does meet the de 
minimis insurance exception because under 
section 832{b)(4)(A) prem a paid for 
reinsurance are deducted from 


written in arriving at premi 

approximately 17.5 percent ($17,000/$97,000) 
of X's insurance income is related person 
insurance income. 


(3) Anti-abuse rule—{i) In general. In 
determining insurance income on a 
gross basis, the District Director may 
exclude income attributable to an 
insurance or reinsurance contract 
covering the life, health, property, or 
liability of a person other than a United 
States shareholder, or person related to 
such shareholder, or attributable to an 
annuity contract, or a contract 
reinsuring annuity contracts, that are 
purchased by, or provide annuity 
payments to, a person other than a 
United States shareholder or person 
related to such shareholder, if the 
primary purpose for entering into the 
contract is to qualify for the de minimis 
insurance exception. See also section 
845. In making this determination, the 
District Director will consider all the 
facts and circumstances. Among the 
factors to be considered are whether 
there is a true transfer of risk, whether 
the predominant purpose for the 
transaction is a bona fide business 
purpose, and whether the terms of the 
insurance or reinsurance contract reflect 
the terms that unrelated parties would 
agree to in a similar transaction. 

(ii) Examples. The following examples 
illustrate the principles of paragraph 
(b)(3) of this section. 


Example 1. The facts are the same as in 
Example 1 in paragraph (b)(2) of this section, 
except that near the end of its taxable year, X 
cedes to another insurance company, Z, 
under a contract of reinsurance some of the 
insurance policies that were issued by X to 
persons other than related insureds. X 
receives a ceding commission from Z of 
$30,000 and thereby increases its gross 
income other than RPIl income by $30,000. 
Thus, approixmately 15 tee ($20,000/ 
$130,000) of X’s income is RPI income 
without regard to the same country 
exception. At the beginning of the following 
taxable year, Z reinsures with 8, a subsidiary 
controlled by X, a block of insurance which is 
similar to the policies X reinsured with Z. W 
pays Z a ceding commission of $30,000. Based 
on the facts and circumstances, X will be 





regarded as having engaged in the 

ee ee ee 
qualify for the de minimis excep 

Jwechon tue Wehueeat toaes Seti the 

reinsurance transaction will be ignored in 
Sa ee 


minimis exception. 

Example 2. The facts are the same as in 
Example 1 in paragraph (b)(2) of this section 
except, that near the end of the taxable year, 
X enters a reinsurance agreement withM 
under which X receives $30,000 in nonRPII 
premiums. At the beginning of the following 
taxable year, X cedes to F all of the risks of 
M that X reinsured at the end of 1988, 


ignored 
X qualifies for the de minimis related person 
insurance income exception. 

(2) Election to treat income as 
effectively connected—{1) In — A 
— foreign corporation, 


apiieetanasann ay may 
elect in accordance with the’ 
set forth in this paragraph to treat its 
related person insurance income that is 
not actually effectively connected 
income under section 864{c) as nag 


: the 
United States. To make the election, the 
foreign corporation must waive all 
benefits {other than with respect to 
section 884) with respect to related 
person insurance income grranted by the 
United States under any treaty, 


foreign corporation as defined in section 
957 (a) or (b) (without regard to section 
953(c)(1)(B) and § a for an 
uninterrupted period of 30 days or more 
during the taxable year and a United 
States shareholder, as defined in section 


31, 1986, was a ‘corporation 
may not make the election. The term 
“successor corporation” means any 
of enuihane onuidaatene 
fair market value of 50 percent of more 


of the fair market value of all the assets 
pent ee a WR ma 
immediately before 


voting 
power of all classes of stock entitled to 
vote or 50 percent or more of the value 
of all classes of stock in the acquiring 
corporation is owned, directly or 
indirectly, at the time of the acquisition 
by one or more persons ‘who at any time 
during which the acquired foreign 
corporation was a disqualified 
corporation owned, directly or 
indirectly, 50 percent or more of the 
combined voting power of all classes of 
stock entitled to vote or 50 percent or 
more of the value of all classes of stock 


examples illustrate the principles 
paragraph (c)(2) of this section. 
Example 1. Subsequent to December 31, 


percent 
one class of voting stock of M outstanding. M 
may make the election under section 
953(c)(3)(C) to have its related person 
insurance income treated as if it were 
effectively connected with the conduct of a 
trade or business within the United States 
because it has controlled 


ic corporate shareholders, 
and Z, each own 7 percent of the stock of M 
and are subsidiaries of V, a 


because 
more than 25 percent of its stock is owned by 
United States shareholders as defined in 
section 951(b). Under the attribution rules of 
section'958(b), W, X, Y, and Z are each 
considered as 28 percent of the stock 
of M and therefore are United States _ 
shareholders 


attribution 
of W, X, Y, and Z own stock in M directly 
under section 958{a), M, is‘a disqualified 


ieound ty X. pone of which zélate to flake. 
located in country F. Under the laws of 
country F, the policyholders under the 

policies issued by X and reinsured by Z are 
— Se eee ee 


of the voting te Saran sihy Rane 
power 
policyholders may receive policyholder 
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dividends from Z. X is not:entitled to any 
distributions from 


. Even though 
neither X nor the United States policyholders 
have had inclusions of insurance income in 
their gross income by virtue of subpart F of 
the Code, because Z is a controlled ' 
corporation under section 957({b) it cannot 
make the election under section 953(c}(3}(C) 
insurance 


with the conduct of a trade or business 
within the United States. 


(3) Taxable year of corporation 
election. A corporation making 
peacoat ite 
insurance income as income effectively 
connected with the conduct of a trade or 
business in the United States must 
utilize the calendar year as its annual 
accounting period for United States tax 
purposes, as required by section 843. 

(4) Period during which election is in 
effect—{i) Elections that become 
effective in taxable years beginning 
after December 31, 1987. If an-election 
under paragraph (c)(3) of this section is 
made for the first taxable year beginning 
after December 31, 1987 or any 
subsequent taxable year, the election is 
effective from the first day of the 
taxable year for which the election is 


ars). corpora 
that has a fiscal taxable year prior to 
making the election must file a short- 
year return for the period from the first 
day the election becomes effective to 
the last day of the calendar year in 
which the election is made. 

(ii) Examples. The following examples 
illustrate the rule of paragraph {c)(4)(i) 
of this section. 


Example 1. X ise controlled f 


year basis. 
election under paragraph (c)(3) of this section 
for the 1988 taxable year. X's election is 
effective as of january 1, 1988. 

Exampile.2. Y is a controlled fore: 
corporation that keeps its books and records 
on a July 1 to June:30 fiscal year basis. Y 
election under 


os 
election is effective as of july 1, 1988. Y must 
filea return covering the period 
from July 1, 1988 to December 31, 1988. 


Gi Elections that become effective in 
taxable 
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taxable year prior to making the election 
must file a short-year return covering 
the period from the beginning of its 1987 
fiscal year to the last day of its 1987 
fiscal year. The foreign corporation must 
include in its gross income for the 
taxable year in which the election 
becomes effective the amount of related 
person insurance income that is 
attributable to the period from the date 
the election becomes effective through 
the last day of the calendar year. The 
amount of the related mn insurance 
income attributable to such period is 
that amount determined by allocating to 
each day in the taxable year its retable 
portion of related person insurance 
income. However, if the corporation 
keeps adequate books and records that, 
in the district director's discretion, 
accurately reflect the actual amount of 
the income earned in such period, the 
corporation may include such amount in 
gross income rather than the daily pro 
rata amount. 

(iv) Examples. The following 
examples illustrate the principles of 
paragraph (c)(4)(iii) of this section. 


Example 1. X is a controlled foreign 
corporation that keeps its books and records 
on a calendar year basis. X makes an 
election under paragraph (c) of this section 
for the 1987 taxable year. In its election 
statement, X chose September 15, 1987 as the 
effective date of its election. X must include 
in gross income the related person insurance 
income attributable to the period from 
September 15, 1987 to December 31, 1987 in 
its calendar year 1987 tax return. 

Example 2. ¥ is a controlled foreign 
corporation that keeps its books and records 
on a July 1 to June 30 fiscal year basis. Y 
makes an election under this paragraph (c) of 
this section for the 1987 taxable year and 
chooses to make the election effective as of 
September 1, 1987. Y must file a short-year 
return covering the period from July 1, 1987 to 
August 31, 1987. The related person insurance 
income of Y that, under Y's method of 
accounting, is attributable to the period from 
July 1, 1987 to August 31, 1987 must be 
included in the gross income of Y's United 
States shareholders. In addition, X must also 
file another short-year return covering the 
period from September 1, 1987 to December 
31, 1987 and must include in its gross income 
for that period the related person insurance 
income attributable to that period. 


(5) Effect of election: taxation under 
section 882; alternative minimum tax; 
dividends received deduction; pre-1987 
deficits in earnings and profits; and net 
operating losses. If a foreign corporation 
makes an election under paragraph (c) 
of this section, all income that is 
actually effectively connected with the 
conduct of a trade or business in the 
United States (as determined under 
sections 864(c) and 842) and all related 
person insurance income that is not 
effectively connected with the conduct 


of a trade or business within the United 
States but is treated as if it were 
effectively connected by virtue of the 
election under this paragraph (c) of this 
section will be taxable under section 
882. The branch profits tax imposed by 
section 884 and the tax imposed on 
interest described in section 884(f) will 
apply to an electing corporation to the 
same extent and in the same manner 
that those taxes would have applied if 
the corporation had not made the 
election. Thus, the exclusion from the 
branch profits tax contained in section 
884(d)(2)(D) (relating to income treated 
as effectively connected under section 
953(c)(3)(C)) does not apply to income 
which is actually effectively connected 
with the conduct of a trade or business 
within the United States under sections 
864(c) and 842. Further, a controlled 
foreign corporation that makes the 
election under section 953(c)(3)(C) shall 
continue to be treated as a controlled 
foreign corporation for purposes of this 
section 864(c)(4)(D){ii). Thus, related 
person insurance income that is treated 
as income effectively connected with the 
conduct of a United States trade or 
business shall not be subject to the 
branch profits tax under section 884 
solely by virtue of the election 
under section 953({c)(3)(C). But see 
section 842(b) with resepct to the 
minimum effectively connected net 
investment income of a foreign 
corporation conducting an insurance 
business within the United States. 
Related person insurance income that is 
treated as if it were effective 
connected with the conduct of a United 
States trade or business is subject to the 
alternative minimum tax provisions of 
sections 55 and 56 of the Code. For 
purposes of section 245 (dividends from 
certain foreign corporations), related 

person insurance income that is treated 
as if it were effectively connected 
virtue of an election under paragrap! 
(c)(3) of this section shall be treated as 
effectively connected for purposes of 
determining post-1986 undistributed U.S. 
earnings under section 245(a)(5). Net 
operating loss deductions and deficits in 
earnings and profits of a corporation 
making the election under paragraph 
(c)(3) of this section that would be 
carried over from, or incurred in, taxable 
years beginning before January 1, 1986 
cannot be carried over to, or used in, 
taxable years beginning after December 
31, 1988. 

(6) Exemption from tax imposed by 
section 4371. The tax 
section 4371 (relating to policies issued 
or reinsured by foreign insurers) shall 
not apply to Se that are subject 


to the electi f 
this codliak treat moe we on hn i 
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insurance income which is not otherwise 
effectively connected income under 
section 864(c) as if it were effectively 
connected with the conduct of a trade or 
business within the United States. The 
exemption from the tax imposed by 
section 4371 begins after the later of the 
date of acceptance of the election or the 
first day of the first taxable year for 
which the election is made. An election 
is accepted on the date when the closing 
agreement has been executed by the 
taxpayer and the Commissioner. A copy 
of the election statement that has been 
stamped as accepted by the 
Commissioner will serve to place others 
on notice of the exemption. If an 
election has an effective date prior to 
the date on which the election is 
accepted, any excise taxes that have 
been paid on any related person 
insurance income received prior to the 
acceptance of the election may be 
refunded to the person who remitted the 
taxes. See also section 4373, which 
exempts from the excise tax under 
section 4371 income which is effectively 
connected with the conduct of a trade or 
business within the United States. 

(7) Procedures for making election 
under section 953(c}(3)(C)—{i) In 
general. In order to make a valid 
election to treat related person 
insurance income as income effectively 
connected with the conduct of a trade or 
business in the United States, a 
corporation must provide the In 
Revenue Service with a signed election 
statement, a signed closing agreement, 
and a letter of credit. 

(ii) When election must be made. In 
order for the election to be effective for 
a taxable year, an election statement 
must be filed on or before the due date 
of the electing corporation's tax return 
reporting the related person insurance 
income earned during the taxable year. 

(iii) Election. An election is made by 
mailing an original and one copy of an 
election statement to the Internal 
Revenue Service, Assistant 
Commissioner (International), IN:C:C:51 
950 L’Enfant Plaza South, SW, 
Washington, DC 20024. The statement 
must be signed under penalty of perjury 
by a responsible corporate officer, 
within the meaning of section 6062, 
stating that the statement and 
accompanying documents are true and 
complete to the best of the officer's 
knowledge and belief. A copy of the 
accepted election statement must be 
attached to the first tax return of the 
electing corporation that pool 
related person insurance income 
which the election under nan (c) 
of this section applies. The election 
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etatement must be made in the following 
(or substantially similar) form: 

Foreign Captive Insurance 

Conipiiig shila thai eh nbn 


defined in section 953({c}(2}, that is not 
actually connected with the 
conduct of a trade or business in the United 


3) (ame of corparation) ages to inely 
file a United States 
casita ees en dus exes amabi 
person insurance income, determined as if all 
suit ianenn ata ieabedipodmainaents 
the conduct of a United States trade or 
business. 


(4}.Attached to this election statement is a 
complete list of all United States 
shareholders, as defined in section 
ee $1.953-3(b){2), which 

in (éinb-oficorporetiony eel a date 


and 
United States shareholder. (Vame of 
corporation) agrees to file an updated list 
con the information bed in this 
paragraph determined as of the last we A of 
each taxable year. This updated list will be 
filed with the United States tax return 
reporting the related person insurance 
income earned by the corporation for each 
ne enero 
ting]. 
(5) (Name of corporation) agrees to file a 
complete list of all United States persons 
(whether or not listed as United States 
persons who own stock in {Name of 
corporation)) whose risks are insured or 
reinsured by (Name of corporation), or who 
have purchased annuities or will receive 
annuity payments from. {Name of 
corporation) as of the last day of each 
taxable year. The list will include the name, 


United States tax return reporting related 
person insurance income earned ‘by (Name of 
corporation) for each taxable year the 
election is in effect. 
(6) (Name of corporation) agrees to provide 
for the payment of tax due an its 
insurance income. The 


(7) Attached is the power of attorney, Form 
2848, of the person authorized to negotiate a 


closing agreement .on behalf of (Name of 
ter of 
Ee ox 
election and accompanying documents are 
eerie ~ antares 
knowledge and belief. 


(Title) 
(Name of corporation) 

(8) Closing ent. After the 
receipt of ome election a the 


nerally be in an amount equal to 10 
percent of the gross premium income 
from insuring or reinsuring the risks of 
United States shareholders and 
related to such shareholders in 
month period preceding the filing of the 
election. In the case of a corporation 
that did not receive gross premiums 
from United States shareholders or 
related persons in the previous 12 month 
period, the amount of the letter of credit 
required will be based on an estimate of 
the projected gross premiums of the 
corporation for the first year of the 
election. For purposes of paragraph 
(c){@)(i) and (li) of this section, the term 

“gross premiums” means the amount of 
gross premiums written on insurance 
contracts during the taxable year 
without adjustment for return premiums, 
premiums for reinsurance, premiums 
and other consideration arising out ed 


minimum amount of $75,000 will be 
required and the maximum amount 
required will not-exceed $10,000,000. The 
foreign corporation must provide, under 
penalty of perjury, evidence to support 
the computation of the amount of the 
letter of credit it proposes as securi 


letter of credit. Once the amount of the 
letter of credit has been determined for 
a taxable year, no change in the amount 
of the letter of credit is required unless 
in a subsequent taxable year there is. an 


Pp ¥ 
credit (the “base year gross premiums”). 
If for any taxable year, the foreign 


corporation has gross 


premium income 
we eee ame 
base year gross premiums, the amount 
of the letior of credit saust'be increased 
within 30 days of the filing of the tax 
return for that year. Ifa letter of credit 
in a greater amount must be provided, it 
must be in the amount of 10 percent of 


_the gross premiums for the taxable year. 
changes 


in the letter of credit is 


reign corpora 

is not paid in accordance with the terms 
of the statement of notice and demand, 
collection of the deficiency will be made 
by resorting to the letter of credit before 
any levy or proceeding in court for 
collection is instituted against the 
controlled foreign corporation or its 
shareholders. However, nothing in 
paragraph (c){3)(10) of this section shall 
be construed to preclude the Secretary 


proced: 

of the Code. If the letter of credit is_ 
drawn upon, it must be reinstated to the 
level as provided for under the closing 
agreement within 60 days after the date 
drawn upon. 

(11) Termination of revocation of 
election—{i) Termination. if a controlled 
foreign corporation that made the 
election to treat its related person 
insurance income as effectively 
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(ii) Revocation with consent. The 
election to treat related person 
insurance 


Commissioner. In order to obtain a 
revocation, the taxpayer must request a 
ruling from the Associate Chief Counsel 
(International). To determine whether a 
request for revocation should be 
granted, consideration will be given to 
all the facts and circumstances. 
the circumstances that will be 
considered as favorable to a 
determination to allow revocation of an 
election will be whether the foreign 
corporation would qualify for the de 

8 ownership exception of 
paragraph (a)(1) of this section or the de 

s related person insurance 
exception of paragraph (b)(2) of this 
section. If after having made an election 
under paragraph (c) of this section the 
foreign corporation makes an election 
under section 953{d) (relating to the 
election of a foreign insurance company 
to be treated as a domestic corporation), 
the election under this paragraph shall 
be treated as revoked with the 
Commissioner's consent beginning with 
the period that the election under 
section 953{d) is in effect. The 
revocation of an election is effective for 
the taxable year indicated by the 
Commissioner in the consent. Any 
foreign corporation that receives the 
consent of the Commissioner to revoke 
an election may not make a subsequent 
election for a period of four years from 
the end of the first taxable year in which 
the election is not in effect. 

(iii) Unilateral revocation by 
Commissioner. If an electing corporation 
fails to timely file a return, fails to pay 
the tax due with respect to related 
person insurance income that it elects to 
have taxed as effectively connected 
income, fails to make the estimated tax 
payments required by section 6655, or 
fails to maintain or provide a letter of 
credit in the appropriate amount, the 
election may be revoked by the 
Commissioner for the taxable year in 
which the electing corporation fails to 
file a return, pay the tax due, pay the 
estimated tax, or fails to maintain or 
provide the appropriate letter of credit 
or in any subsequent taxable year. If the 
revocation is made in a taxable year 
subsequent to the taxable year in which 
the failure occurs, the Commissioner can 
make the revocation effective 
retroactively to the taxable year in 
which the failure or any 
subsequent taxable year. Revocation of 
the election may cause the United States 
shareholders of the foreign corporation 


to be liable for subpart F inclusions and 
make the foreign corporation liable for 
the unpaid excise tax on premiums 
under section 4371 for insurance or 


corporation, as defined in 
(cay) of this section} the election of 
which revoked 


the 
Suances be barred 
making another election under section 
953(c)(3)(C). 
Par. 4. Section 1.954-1T is amended by 
revising paragraph (c) to read as 


follows: 


§1.954-1T Foreign base company income; 
taxable years after December 31, 
1986 (Temporary). 


(c) Computation of net ign base 
company income—{i) rule. The 
net foreign base company income of a 
controlled foreign corporation is 
computed by reducing (but not below 
zero) the amount of gross income in 
each of the categories of adjusted gross 
foreign base company income descri 
in paragraph (b){2) of this section, so as 
to take into account deductions 
allocable and apportionable to such 
income. For purposes of section 954 and 
this section, expenses must be allocated 
and apportioned consistent with the 
allocation and apportionment of 
expenses for purposes of section 904(d). 
For purposes of this § 1.954—1T, an item 
of net foreign base company income 
must be categorized according to the 
category of adjusted gross foreign base 
company income from which it is 
derived. Thus, an item of net foreign 
base company income must be 
categorized as a net item of— 

(i) Foreign personal holding company 


income, 

(ii) Foreign base company sales 
income, . 

(iii) Foreign base company services 


income, 

(iv) Foreign base company shipping 
income, 

(v) Foreign base company oil related 
income, or 

aoe oe inclusion foreign base 


2). Computation of net foreign base 
from 


scheme idieehannadienaeiienes 
derived from insurance, reinsurance, or 
annuity contracts covering risks, located 
in the country in which the controlled 
foreign corporation is created or 
organized shall be allocated and 


apportioned in accordance with the 
rales oct forth in: §:1.408-6. 


dapat 
to 
. — 


1.964-1 Determination of the earnings 
and prota of orlgn corporation 


(c) Tax adjustments * * * 
(5) Controlling United States 
shareholders. * * * In the event that a 


corpora y by 
953(c)(1)(B), the controlling United 
States shareholders of the foreign 

tion shall be those United States 


corpora’ 

shareholders (as defined in section 

ssstcnKAn who, in the aggregate, own 
within the meaning of 


combined voting power of all classes of 
the stock of such corporation entitled to 
vote. In the event that the foreign 
tion is a controlled foreign 

corporation solely by virtue of section 
953(c)(1)(B) but the United States 
shareholders (as defined in section 
(53{c)(1)(A)) do rere in the apa. 

own (within the meaning of section 
958(a)) more than 25 percent of the total 
combined voting power of all classes of 


controlling 
foreign corporation shall be all those 
United States sharedholders (within the 
meaning of section 953 (c)(1)(A)} who 
own (within the meaning of section 
958(a))} stock of such corporation. 


Par. 7. Section 1. 1248-1 is amended 


by revising paragraph (a)(2) to read as 
follows: 


§ 1.1248-1 Treatment of gain from certain 
sales or 


of stock In certain 


corporations. 

(a) In general.* * * 

(2) In respect of a United States 
person who sells or exchanges stock in a 
f corporation, the conditions 
referred to in paragraph (a)(1) of this 
section are satisfied only if— 

(i) Such person owned, within the 
meaning of section 958{a), or was 
considered as owning by applying the 
rules of ownership of section 958(b), 10 
percent or more of the total combined 
voting power of all classes of stock 
entitled to vote of the foreign 
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corporation at any time during the 5- 
year period ending on the date of the 
sale or exchange and during that time 
the foreign corporation was a controlled 
foreign corporation as defined in section 
957, or 

(ii) Such person owned, within the 
meaning of section 958(a), any stock in 
the foreign corporation at any time 
during the 5-year period ending on the 
date of the sale or exchange and during 
that time the foreign corporation was a 
controlled foreign corporation as 
defined in section 953(c)(1)(B). 


* * * * * 


Par. 8. Section 1.6046-1 is amended as 
follows: 

1. Paragraph (a)(2)(i) is revised. 

2. Paragraph (c)(1)(i) and (c)(1)(ii)(c) is 
revised. 

3. New paragraph (c)(1)(iii) is added 
preceding the concluding text of 
paragraph (c)(1). 

4. The added and revised provisions 
read as follows: 


§ 1.6046-1 Returns as to organization or 
reorganization of foreign corporations and 
as to acquisitions of their stock, on or after 
January 1, 1963. 

(a) Officers of directors * * * 

(2) When liability arises after January 
1, 1963—{i) Requirement of return. Each 
United States citizen or resident who is 
at any time after January 1, 1963, an 
officer or director of a foreign 
corporation shall make a return on Form 
5471 setting forth the information 
described in paragraph (a)(2)(ii) of this 
section with respect to each United 
States person who, during the time such 
citizen or resident is such an officer or 
director— 

(a) Acquires (whether in one or more 
transactions) outstanding stock of such 
corporation which has, or which when 
added to any such stock then owned by 
him (excluding any stock owned by him 
on January 1, 1973, if on that date he 
owned 5 percent or more in value of © 
such stock) has, a value equal to 5 
percent or more in value of the 
outstanding stock of such foreign 
corporation, 

(b) Acquires (whether in one or more 
transactions) an additional 5 percent or 
more in value of the outstanding stock of 
such foreign corporation, or 

(c) Is not described in paragraph 
(a)(2)(i)(a) or (b) of this section, and 
who, at any time after January 1, 1987, is 
treated as a United States shareholder 
under section 953(c) and § 1.953- 
3(b)(2)(i) with respect to a foreign 
corporation. 


* * * * * 


(c) Returns required of United States 
persons when liability to file arises 
after January 1, 1963—{1) United States 
persons required to file. * * * 

(i) Such person acquires (whether in 
one or more transactions) outstanding 
stock of such foreign corporation which 
has, or which when added to any such 
stock then owend by him (excluding any 
stock owned by him on January 1, 1963, 
if on that date he owned 5 percent or 
more in value of such stock) has, a value 
equal to 5 percent or more in value of 
the outstanding stock of such foreign 
corporation, 

(ii) eet 

(c) Disposes of sufficient stock in such 
foreign corporation to reduce his interest 
to less than 5 percent in value of the 
outstanding stock of such foreign 
corporation, or 

(iii) Such person is, at any time after 
January 1, 1987, treated as a United 
States shareholder under section 953(c) 
with respect to a foreign corporation. 


* * * * * 


PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 


Par. 9. The authority for part 602 
continues to read as follows: 

Authority: 26 U.S.C. 7805. 

Par. 10. Section 602.101(c) is amended 
by adding the following in the 
appropriate place in the table: 
“$1.953-4 .. . 1545- ” 


“$ 1.953-5 .. . 1545- ce 
“$ 1.953-6 . . . 1545- . 


[FR Doc. 91-8661 Filed 4-16-91; 8:45 am] 
BILLING CODE 4830-01-M 


26 CFR Parts 1 and 602 
[INTL-939-86] 
RIN 1545-AJ70 


Insurance income of a Controlled 
Foreign Corporation for Taxable Years 
Beginning After December 31, 1986 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Notice of public hearing on 
proposed regulations. 


SUMMARY: This document provides 


notice of public hearing on proposed 
regulations relating to the definition and 
computation of insurance income of a 
controlled foreign corporation and 
certain captive insurance companies. 
DATES: The public hearing will be held 
on Monday, June 24, 1991, beginning at 
10 a.m. Requests to speak and outlines 
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of oral comments must be received by — 
Monday, June 10, 1991. 
ADDRESSES: The public hearing will be 
held in the Internal Revenue Service 
Auditorium, Seventh Floor, 7400 
Corridor, Internal Revenue Building, 
1111 Constitution Avenue, NW., 
Washington, DC. The requests to speak 
and outlines of oral comments should be 
submitted to: Internal Revenue Service, 
P.O. Box 7604, Ben Franklin Station, 
Attn: CC:CORP:T:R, (INTL-939-86), 
room 4429, Washington, DC 20044. 


FOR FURTHER INFORMATION CONTACT: 
Carol Savage of the Regulations Unit, 
Assistant Chief Counsel (Corporate), 
202-343-0232 or 202-566-3935, (not a 

toll-free number). 


SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under sections 953, 954, 964, 
1248, and 6046 of the Internal Revenue 
Code of 1986. The proposed regulations 
appear elsewhere in this issue of the 
Federal Register. 

The rules of § 601.601(a)(3) of the 
“Statement of Procedural Rules” (26 
CFR part 601) shall apply with respect to 
the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Monday, 
June 10, 1991, an outline of the oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by the questions from the 
panel for the government and answers 
to these questions. 

Because of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Building until 9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 

By direction of the Commissioner of 
Internal Revenue. 

Dale D. Goode, 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 

[FR Doc. 91-8694 Filed 4-16-91; 8:45 am] 


BILLING CODE 4830-01-M — 
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POSTAL SERVICE 

39 CFR Part 111 

Eligibility Reguirements for Certain 
Special Bulk Rate Third-Ciass Mail 


AGENCY: Postal Service. 


ACTION: Proposed rule; extension of 
comment period. 


SUMMARY: The Postal Service published 


in the Federal Register (56 FR 11537— 
11539) on March 19, 1991, a proposal to 
amend the Domestic Mail Manual to 
incorporate regulations implementing 
provisions of the 1991 Postal Service 
Appropriations Act limiting the kinds of 
materials which can be mailed at the 
special bulk third-class rates of postage. 
The Postal Service requested comments 
by April 18, 1991. Due to the needs of the 
mailing public, from whom serveral 
requests for additional time were 
received, the Postal Service is extending 
the comment period to May 20, 1991. 
DATES: Comments on the proposed rule 
change must be received on or before 
May 20, 1991. 

ADDRESSES: Mail or deliver written 
comments to: Director, Office of 
Classification and Rates Administration, 
U.S. Postal Service, room 8430, 475 
L’Enfant Plaza, SW, Washington, DC 
20260-5803. Copies of all written 
comments may be inspected and 
photocopied between 9 a.m. and 4 p.m., 
Monday through Friday, in Room 8430 at 
the above address. 

FOR FURTHER INFORMATION CONTACT: 
Jerome M. Lease (202) 268-5188. 


Stanley F. Mires, © 

Assistant General Counsel, Legislative 
Division. 

[FR Doc. 91-8026 Filed 4-16-61; 8:45 am] 
BILLING CODE 7710-12-4 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 
(Docket No. FEMA-7019] 
Proposed Flood Elevation 
Determinations 


AGENCY: Federal Emergency 
Agency. 


sumMMARY: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations and 
proposed base flood elevation 
modifications listed below for selected 
locations in the nation. These base (100- 
year) flood elevations are the basis for 


the floodplain management measures 
aane show ccabaie of ciaeiiiany 
or 

in effect in order to qualify or remain 
qualified for participation in the 
National Flood Insurance 
(NFIP). 
DATES: The period for comment will be 
ninety (90) days following the second 
publication of this rule in a 
newspaper of local circulation in the 
community. 
ADDRESSES: See table below. 
FOR FURTHER INFORMATION CONTACT: 
William R. Locke, Chief, Risk Studies 
Division, Federal Insurance 
Administration, Federal Emergency 

ent Agency, Washington, DC 
20472, (202) 646-2754. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the proposed 
determinations of base (100-year) flood 
elevations and modified base 
elevations for selected Iccations in the 
nation, in accordance with section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L. 93-234), 87 Stat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (title XII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR 67.4{a). 

These elevations, together with the 
floodplain management measures 
required by § 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their floodplain management 
requirements. The community may at 
any time enact stricter requirements on 
its own, or pursuant to policies 
established by other Federal, State, or 
regional entities. These proposed 
elevations will also be used to oalielits 
the appropriate flood insurance 
premium rates for new buildings and 
their contents and for the second layer 
of insurance on existing buildings and 
their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the floodplain area. 
The elevation determinations, however, 
impose no restriction unless and until 


the local community voluntarily adopts 
floodplain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the floodplain and do 
not prohibit development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 


List of Subjects in 44 CFR Part 67 


Flood Insurance, Floodplains. 
The authority citation for part 67 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 
The proposed base (100-year) flood 

elevations for selected locations are: 


PROPOSED Base (100-YEAR) FLOOD 
ELEVATIONS 


Mapa avatabie for inapecton tthe Towane 
Municipal Buliding, Route 560, Layton, New 


Send comments to The Honorable George 
pine eh gly haan Seeing 


Sussex County, P.O. Box 102, Layton, New 
Jomay O70. 


At downstream Comporate WMD ......-ceeeeeeseneee 
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PROPOSED BASE (100-YEAR) FLOOD’ 
ELEvATIONS—Continued 


Maps available for inapection at the Township 
Building, Harrisonville, New Jersey. 

Send comments to The Honorable Russell J. 
Marino, Mayor of the Township of South Harri- 
son, Gloucester County, P.O. Box 113, Harri- 


Marbietown (town), Uister County 
Esopus Creek: 


Maps available for inspection at the Town Hall, 
Stone Ridge, New York. 

Send comments to Mr. Anthony C. Taco, Supervi- 
sor of the Town of Marbletown, Uister County, 
P.O. Box 217, Stone Ridge, New York 12484. 


Pamelia (town) Jefferson County 
Black River: 
At downstream corporate limits (at Horseshoe 


Approximately 0.44 mile downstream of State 
Route 12 (at Sinkhole). 
Approximately 0.29 mile downstream of State 


Maps available for inspection at the Pamelia 
Town Halil, Route 37, Pamelia, New York. 

Send comments to Mr. Donald Jewatt, Supervisor 
of the Town of Pamelia, Jefferson County, 
Route 4, Box 26A, Watertown, New York 
13601. 


Perinton (town), Monroe County 
Thomas Creek: 
Approximately 750 feet downstream of County 
Route 44 (Lyndon Road) 
Approximately 25 feet upstream of Whitney 


Maps available for inspection at the Town Hall, 
1350 Turk Hill Road, Fairport, New York. 

Send comments to Mr. James E. Smith, Perinton 
Town Supervisor, Monroe County, 1350 Turk 
Road, Fairport, New York 14450. 


PROPOSED BASE (100-YEAR) FLOOD 
ELEVATIONS—Continued 


Stanford (town), Dutchess County 


Wappenger Creek: 
At the downstream side of County Route 17 
(Salt | Point Turnpike) 


ake cae for inspection at the Town Hall, 
Route 82, Stanfordvilie, New Vork. 

Send comments to Mr. Joe Norton, Stanford 
Town Supervisor, Dutchess County, Town Hail, 

Route 82, Stanfordville, New York 12581. 


Wilna (town), Jefferson County 
Black River: 
At downstream corporate fimits ... 


Maps available for inspection at the Town Hall, 
307 Broad Street, Carthage, New York. 

Send comments to Mr. Edward Cosmic, Wilna 
Town Supervisor, Jefferson County, 307 Broad 
Street, Carthage, New York 13619. 


Bryan County (unincorporated areas) 
Red River: 
Approximately 2.2 miles downstream of State 


Approximately 2.0 miles upstream of U.S. 
Routes 69 and 75 
Maps available for inspection at the County 
Courthouse, 402 Evergreen, Durant, Oklahoma. 
Send comments to Mr. Quinton Jones, Chairman 
of the Bryan County Board of Commissioners, 
Bryan County Courthouse, 402 Evergreen 
Street, Durant, Oklahoma 74701. 


Dewey (city), Washington County 
Coon Creek: 
Approximately 0.4 mile downstream of the 
downstream Corporate VMItS ............cosecesseeeneeee 
Approximately 1.4 miles upstream of U.S. Route 
75, at the upstream corporate limits... a 
Deer Creek: 
At confluence with Coon Creek 
At the upstream corporate limits a 
Maps available for inspection at the City Hall, 
411 East Don Tyler, Dewey, Oklahoma. 
Send comments to Mr. Andre Wimer, Dewey City 
Manager, Washington County, 411 Don Tyler, 
Dewey, Oklahoma 74029. 


Franklin County (unincorporated areas) 
Rock Creek: 
Just upstream of Fletcher Road 


*912 
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PROPOSED BASE (100-YEAR) FLOOD 
ELEVATIONS—Continued 


About 4300 feet upstream of Sahan Road 
Crow Creek: 
Just downstream of confluence of No Business 


About 1 mile upstream Rock 

Boiling Fork Creek: 

About 1800 feet downstream of Goshen Road 
About 3200 feet upstream of Goshen Road 
Wagner Creek: 

Just upstream of East Petty Lane 

Just downstream of County Farm Road 
Tims Ford Lake: 

Along entire shoreline. 


1 S. Jefferson Street, Winchester, Tennessee. 

Send comments to The Honorable George Fraley, 
County Executive, Franklin County, 1 S. Jeffer- 
son Street, Winchester, Tennessee 37398. 


Giles County (unincorporated areas) 
Elk River: 
About 1.14 miles downstream of confluence of 


ighwa 
Just upstream of Davy Colca Highway... 
About 1425 feet upstream of CSX railroad... 
Robertson Fork Creek: 


Within community. 
Tributary A: 


Just downstream o! 


Maps available for inspection at the County 
Executive's Office, County Courthouse, Pulaski, 
Tennessee. 

Send comments to The Honorable James Miller, 
County Executive, Giles County, P.O. Box 678, 
Pulaski, Tennessee 38478. 


The proposed modified base (100- 
year) flood elevations for selected 
locations are: 


PROPOSED MODIFIED BASE (100-YEAR) FLOOD ELEVATIONS 


No. depth in feet above 
ground “Elevation in feet 


City/town/county Source of flooding Location (NGVD) 


Alabama Unincorporated areas of 


Montgomery County. 


Little Catoma Creek. 

About 2: 5 miles upstream of Troy Highway. 

About 600 feet downstream of Woodley Road... 

About 600 feet upstream of Trotman Road. 

About 1,100 feet downstream of Hance Mill 
Road. 

About 1,150 feet upstream of Sprague Junc- 
tion Road. 


Catoma Creek 
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PROPOSED MooiFieD BASE (100-YEAR) FLOOD ELEVATIONS—Continued 


Tallapoosa River................04 About 3.8 miles downstream of U.S. Highway 
231. 


Maps available for inspection at the County Engineering Office, County Courthouse, Montgomery, Alabama. 
Send comments to The Honorable Bill Joseph, Chairman, County Commissioners, Montgomery County, P.O. Box 1667, Montgomery, Alabama 36192. 


stage eveilbtin tot tnagueition atte Bedliing teagiestentei Citen, Gigeial: vee tants Poag Gam tdceeeeee Aiabama. 
Send comments to the Honorable Emory Folmar, Mayor, City of Montgomery, P.O. Box 1111, Montgomery, Alabama 36101. 


None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 


Maps available for inspection at the Broward County Water Resources Department, 2401 North Powerline Road, Pompano Beach, Florida. 


Send comments to The Honorable \.S. Hester, County Administrator, Broward County, Governmental Center, 115 South Andrews Avenue, Fort Lauderdale, Florida 
33301. 
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Mapes available for inspection at the City Hall, 4800 West Copans, Road, Coconut Creek, Florida. 
Send comments to The Honorable Stephen 'H. Magee, City Manager, City of Coconut Creek, P.O. Box 63-4007, Coconut Creek, Florida 33063. 


About 1,400 feet west of intersection of south- 
About 700 feet downstream of Flamingo Road... 
About 2.0 miles upstream of Flamingo Road..... 
Maps avaliable for inspection at the City Hall, 8080 SW 50th Place, Cooper City, Florida. 
Send comments to The Honorable Christopher J. Farrell, City Manager, City.of Cooper City, 9080 SW 50th Place, Cooper City, Florida 33328. 


Maps available for inspection at the City Hall, 9551 West Sample Road, Coral Springs, Florida. 
‘Send comments to The Honorable Edwin A. Eddy, City Manager, City of Coral Springs, P.O. Box 754501, Coral Springs, Florida 33065-4176. 


Mapes availiable for inspection at the City Hall, 100 West Beach Boulevard, Dania, Florida. 
Send comments to The Honorable Ben O. Bolen, City Manager, City of Dania, P.O. Box 1708, Dania, Florida 33004. 


At intersection of College Avenue and State 
Road 84. 

At intersection of Westpark Boulevard and 
Shenandoah Parkway. : 

About 0.52 mile downstream of interstate 75...... 


About 0.85 mile upstream of Interstate 75........ = 
At intersection of Oakes Road and SW 47th 
Wetorway. Avenue. 
Mapes avaiiatiie for inspection at the Town Hail, 6591 SW 45th Street, Davie, Florida. 
Send comments to The Honorable Robert T. Mearns, Town Administrator, Town of Davie, 6591 SW 45th Street, Davie, Florida 33314-3399. 


maps avaliable for inspection at the City Hall, 150 NE 2nd.Avenue, Deerfield Beach, Florida. 
Send comments to The Honorable J. Eldon Mariott, City Manager, City of Deerfield Beach, 150 NE 2nd Avenue, Deerfield Beach, Florida 33441. 


About 600 feet south of intersection of South- 
east 21st Avenue and Southeast 24th 


Maps available for inspection at the City Hall, 100 North Andrews Avenue, Fort Lauderdale, Florida. 
Send comments to The Honorable George L. Hanbury, itl, City Manager, City of Fort Lauderdale, P.O. Drawer 14250, Fort Lauderdale, Florida 33302. 
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PROPOSED MODIFIED BASE (100-VEAR) FLOOD ELEVATIONS—Continued 


Maps available for inspection at the City Hall, 308 South Dixie Highway, Hallandale, Florida. 
Send comments to The Honorable R.J. Intindole, City Manager, City of Hallandale, 308 South Dixie Highway, Hallandale, Florida 33009. 


a 


-14 miles north and 900. feet east of 
State Road A1A bridge over Hillsboro inlet. 
About 1.14 miles and 1000 feet east of State 

road 


Maps available for inspection at the Hilisboro Beach Town Hall, 210 Hillsboro Beach, Pompano Beach, Florida. 
Send comments to The Honorable Ann N. Grainger, Mayor, Town of Hilisboro Beach, 210 Hillsboro Beach, Pompano Beach, Florida 33062. 


About 150 feet east of Surf Road and Monroe 
Street. 

At intersection of Atianta Street and North 77th 
Avenue. 

At intersection of Cody Street and North 74th 
Avenue. 


Maps available for Inspection at the City Hall, 2600 Hollywood Boulevard, Hollywood, Florida. 
Send comments to The Honorable Irving Rosebaum, City Manager, City of Hollywood, P.O. Box 229045, Hollywood, Florida 33022-9045. 


Maps available for inspection at the City Hall, 4300 NW 36th Street, Lauderdale Lakes, Florida. 
Send comments to The Honorable H. Clay Dillman, City Administrator, City of Lauderdale Lakes, 4300 NW 36th Street, Lauderdale Lakes, Florida 33319. 


Maps available for ubcoectulb at the Town Hail, 4501 Ocean Drive, Lauderdale by the Sea, Florida/ 
Send comments to The Honorable George H. Spare, Town Manager, Town of Lauderdale by the Sea, 4501 Ocean Drive, Lauderdale by the Sea, Florida 33308. 


At intersection of Northwest 3ist Street and 
Oakland Park Boulevard. 

About 2000 feet north of interesection of Uni- 
versity Drive and Northwest 50th Sireet. 


Maps available for inspection at the City Hall, 2000 City Hall Drive, Lauderhill, Florida. 
Send comments to The Honorable Ilene Lieberman, Mayor, City of Lauderhill, 2000 City Hall Drive, Lauderhill, Florida 33313. 


At intersection of NE 34th Court and NE 28th 
A 


venue. 

Just east of NE 34th Street and 31st Avenue... 
Maps availabie for inepection at the City Hall, 2200 NE 38th Street, Lighthouse Point, Florida. 
Send comments to The Honorable Frank J. McDonough, Mayor, City of Lighthouse Point, P.O. Box 5100, Lighthouse Point, Florida 33064. 


At intersection of Rock island Road and Atlan- 
tic Boulevard. 
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PROPOSED MoopiFieD Base (100-YEAR) Foon ELevaTions—Continued 


and ‘State Road 7. 
Mape evaitable for inspection st the City Hall, 5790 Margate Boulevard, Margate, Florida. 
Send comments to The Honorable Samuel A. Moschella, City Manager, City of Margate, 5790 Margate Boulevard, Margate, Florida 33063-3699. 


Mapes available for inspection at the City Hall, 6700-Miramar Parkway, Miramar, Fiorida. 
Send comments to The Honorable Vicki Coceano, Mayor, ‘City.of Miramar, P.O. Box 3838, Miramar, Florida 33083. 


Mape available for inspection at the City Hell, 701 SW 71st Avenue, North Lauderdale, Florida. 
Send comments to The Honorable Eric M. Soroka, ‘City Manager, City of North Lauderdale, 701 SW 71st Avenue, North Lauderdale, Florida 33068. 


«sree JUSt SOUth Of intersection of West Commercial 
Boulevard and Northwest 44th Street. 


Maps available for inspection at the City Hall, 3650 NE 12th Avenue, Oakland Park, Florida. 
Send comments to The Honorable J. Scott Miller, City Manager, City of Oakland Park, 3650 NE 12th Avenue, Oakland Park, Florida 33334. 


University 
At intersection of Trotters Lane and Northwest 
87th Avenue. 


Maps available for inspection at the City Hall, 6500 Parkside Drive, Parkland, Florida. 
Send-comments to The Honorable Harry Mertz, City Manager, City of Parkland, 6500 Parkside Drive, Parkland, Florida 33067. 


Maps available for inspection at the Town Hall, 3180 SW S2nd Avenue, Pembroke Park, Florida. 
Send comments to The Honorable Barney Koretsky, Mayor, Town of Pembroke Park, 3150 SW 52nd Avenue, Pembroke Park, Florida 33023-5499. 
At intersection of Sheridan Street and North 
77th Avenue. 
At intersection of Northwest 2nd Street and 
Northwest 76th Avenue. ; 


Maps available for inspection at the City Hall, :0100 Pines Boulevard, Pembroke Pines, Florida. 
Send comments to The Honorabie Charles Dodge,-City Manager, City:of Pembroke Pines, 10100 Pines Boulevard, Pembroke Pines, Florida 33025. 


4 City of Plantation, Ponding from rainfall .................., At intersection of Southwest 54th Avenue and 
Broward County. Southwest 3rd Court. 


Just Of State ROA.........s.ssssesssscssesseesenee 
About 0.96 mile upstream of Florida Turnpike... 
Maps available for inspection at the City Hall, 400 NW 73rd Avenue, Plantation, Florida. 
Send comments to The Honorable Frank Veltri, Mayor, City of Plantation, 400 NW 73rd Avenue, Plantation, Florida 33317. 
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Mapes available for inspection at the City Hail, 2700 West Atlantic Boulevard, Pompano Beach, Florida. 
Send comments to The Honorable Roy Stype, City Manager, City of Pompano Beach, P.O. Drawer 1309, Pompano Beach, Florida 33061. 


Maps available for inspection at the Village Hall, 1 Gatehouse Road, Sea Ranch Lakes, Florida. 
Send comments to The Honcrable Herbert Yardiey, Mayor, Village of Sea Ranch Lakes, 1 Gatehouse Road, Sea Ranch Lakes, Florida 33308. 


Mape available for inspection at the City Hall, 10770 West Oakiand Park Boulevard, Sunrise, Florida. 
Send comments to The Honorable Bob Salarno, City Manager, City of Sunrise, 10770 West Oakland Park Boulevard, Sunrise, Florida 33351. 


Maps avaliable for inspection at ths City Hall, 7525 NW 88th Avenue, Tamarac, Florida. 
Send comments to The Honorable John P. Kelly, City Manager, City of Tamarac, 7525 NW 88th Avenue, Tamarac, Florida 33321-2401. 


FR nn] Oy Of Wit Manors a | *6 
Broward County. 


Maps available for inspection at the City Hall, 524 NE 21st Court, Wilton Manors, Florida. 
Send comments to The Honorable Wallace Adams Payne, City Manager, City of Wilton Manors, 524 NE 21st Court, Wilton Manors, Florida 33305. 


Georgia.......... Unincorporated Areas of | Chicken C Just upstream of Batesville Road 
Fulton County. 


Chicken Creek Tributary 
Cooper Sandy Creek. 


55599933935 3 


Mapes available for inspection. at the Public Works Department, County Courthouse, 141 Pryor Street, S.W., Suite 6000, Atlanta, Georgia. 
Send comments to The Honorable Michael Lomax, Chairman, Board of Commissioners, Fulton County, 141 Pryor Street, S.W., Atlanta, Georgia 


S558 G)8 F5555595098: 
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2,550 feet 
gence of South Fork Boise River. 
Mapes are available for review at the Ada County Development Services Office, 650 Main Street, Boise, idaho. 
Send comments to the Honorable John Bastida, Chairman, Ada County Board of Commissioners, 650 Main Street, Boise, idaho 83702. 


DICTA ........-.crvscrseess City of Ann Arbor, Pittsfield-Ann Arbor Drain Just upstream of Huron Parkway .............-c.cssssse« 
Washtenaw County. 


Teaver Cro@k..........ceccssossssssessese 


None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
*763 
None 
None 
None 


Maps available for inspection at the Land Development Office, City Hail, 100 N. 5th Avenue, Ann Arbor, Michigan. 
Send comments to The Honorable Gerald D. Jeinigan, Mayor, City of Ann Arbor, Box 8647, 100 N. Sth Avenue, Ann Arbor, Michigan 48107. 


About 2900 feet upstream of DeMille Road... 
Just downstream of Milivilie Road .............. 
Just downstream of interstate 69 ............. 
Mapes available for inepection at the City Hall, 576 Liberty Street, Lapeer, Michigan. 
Send comments to The Honorable Al Gelhausen, Mayor, City of Lapeer, 576 Liberty Street, Lapeer, Michigan 48446. 


About 1100 feet downstream of confluence of 
Tributary A. 
About 1400 feet upstream of confluence of 


Mape available for inspection at the City Hall, Frucon Building, 15933 Clayton Road, Ballwin, Missouri. 
Send comments to the Honorable Scott Douglass, Mayor, Village of Clarkson Valley, Frucon Building, 15933 Clayton Road, Ballwin, Missouri 63011. 
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PROPOSED MODIFIED BASE (100-YEAR) FLoop ExevaTions—Continued 


Maps available for inspection at the Village Hall, Noble Street, Evans Milis, New York. 
Send comments to the Honorable Arthur Fults, Mayor of the Village of Evans Mills, Jefferson County, Box 275, Evans Mills, New York 13637 


Upstream side of Lake Ontario State Parkway ... 
Approximately 1,000 feet upstream of Mount 
Rea Boulevard. 


At upstream side of Straub Road. 
— 5 mile upstream of Long Pond 


At conuence of East Branch Larkin Crk 
At Manitou Road —.0........ cs ecececececcecesessceceseeeee 


Maps avaitable for inspection at the Town Hall, Town Engineer’s Office, 2505 West Ridge Road, Rochester, New York. 
Send comments to Mr. Roger Boily, Supervisor of the Town of Greece, Monroe County, 2505 West Ridge Road, Rochester, New York 14626. 


Approximately 0.3 mile upstream of Brownsville 
Road. 


Approximately 820 feet upstream of Paim 
Road at Big Spring Pond. 
Maps available for inspection at the Township Building, 720 Brownsville Road, Sinking Spring, Pennsylvania. 
Send comments to Mr. Donald W. Wurmser, Chairman of the Township of Lower Heidelberg Board of Supervisors, Berks County, 720 Brownsville Road, Sinking 
Spring, Pennsylvania 12606 


South Carolina.....................| Unincorporated Areas of | Enoree River 
Greenville County 


Just downstream of Dill Road 

CO sian ea Biaicccccpeniccncapnie 

Just downstream of Scuffletown Road. 

Just upstream of Scuffletown Road 

About 900 feet upstream of Interstate 385. 
Just upstream of Norfolk Southern Raitway 
Just downstream Of GamM..............sscs0 didsheatin 
Just upstream OF GAIN ............ccccccscccssssessseseseseeesees 
About 1.70 miles downstream of U.S. Route 


Just downstream of Reservoir Road 
Pica Liisipeisinilaexnccin vind tibiaiterittiiinesai 


Just downstream of Golf Cart Road 

Just upstream of Golf Cart Road 

Just downstream of Nature Trail Road... 

At mouth...... cncsgiaenaseediibinamsRiaietedenase 
About 1.32 mile upstream of McKinney Road..... 
Ti easier Alas ctceneriocvecceisinatinininteneGuscemppaientn ea 


Rocky Creek Tributary No. f..... 


Brushy Creek (Tributary to 
Enoree River). 
Just upstream of Dry Pocket Road................ 
About 1690 feet downstream of Transit Drive 


ST EEEREEEELLEET MEE E DME EL ELEEL EEE EE 


Maps avaliable for inspection at the Planning Department, County Complex, Square, Greenville, South Carolina. 
Send comments to The Honorable William J. Estabrook, County Administrator, Greenville County, County Square, Suite 100, Greenville, South Carolina 


Just upstream of Main Street .....i... 
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Issued: April 11, 1991. 
C.M. “Bud” Schauerte, 
Administrator, Federal Insurance 
Administration. 
[FR Doc. 91-8974 Filed 4-16-91; 8:45 am] 
BILLING CODE 6718-03-M4 


FEDERAL MARITIME COMMISSION 


46 CFR Part 502 
[Docket No. 90-29] 


Amendment to Rules of Practice and 
Procedure; interest in Reparation 
Proceedings 


AGENCY: Federal Maritime Commission. 


ACTION: Request for additional 
comments. 


SUMMARY: The Federal Maritime 
Commission (“Commission” or “FMC”) 
previously published a Proposed Rule to 
amend Rule 253 of its Rules of Practice 
and Procedure, 46 CFR 502.253, Interest 
in reparation proceedings. The proposal 
would make rule 253 applicable to the 
computation of interest on awards of 
reparation granted under the Shipping 
Act of 1984 and the Shipping Act, 1916 
on the basis of the average rate on six- 
month U.S. Treasury bills. Comments on 
the Proposed Rule suggested two 
alternatives not within the scope of the 
Rule. The Commission is seeking 
additional public comment on these 
suggestions. 

DATE: Comments due on or before May 
17, 1991. 

ApDpDRESS: Send comments (original and 
fifteen copies) to: Joseph C. Polking, 
Secretary, Federal Maritime 
Commission, 1100 L Street NW., Suite 
11101, Washington, DC 20573, (202) 523— 
5725. 

FOR FURTHER INFORMATION CONTACT: 
Robert D. Bourgoin, General Counsel, 


Richland Creek Tributary No. | Just downstream of Townes Street 
7 


Richland Creek Tributary No. | Just downstream of Stone Plaza Drive 


8. 
Reedy River Tributary No. 2...... 


Reedy River Tributary No. 3...... About 300 feet downstream of South Pleasant- 


Drive. 


burg : 
Just downstream of Scarlett Street 
Maps available for inspection at the Planning Department, City Hall, Greenville, South Carolina. 


Send comments to The Honorable John Dullea, City Manager, City of Greenville, P.O. Box 2207, Greenville, South Carolina 29602. 


Federal Maritime Commission, 1100 L 
Street NW., Suite 12225, Washington, 
DC 20573, (202) 523-5740. 
SUPPLEMENTARY INFORMATION: 

The Commission initiated this 
proceeding by publishing a notice in the 
Federal Register, 55 FR 43386, that it was 
proposing to amend Rule 253 of its Rules 
of Practice and Procedure, 46 CFR : 
502.253, Interest in Reparation 
Proceedings. Under the Proposed Rule, 
interest on awards of reparation for all 
violations of both the Shipping Act of 
1985 (“1984 Act”), 46 U.S.C. app. 1701- 
1720, and the Shipping Act, 1916 (“1916 
Act”), 46 U.S.C. app. 801-842, would be 
based on the average monthly rate on 
six-month U.S. Treasury bills (“T-bill 
rate”). The Commission noted that this 
standard was the one that currently 
applies only to misrating cases because 
of an oversight in adopting final rules to 
implement the 1984 Act. The 
Commission further stated that this 
standard was appropriate for 1984 Act 
and 1916 Act cases for the same reasons 
as when it was first adopted, i.e., 
persons to whom reparation have been 
awarded would have had the additional 
funds to use or invest and should 
therefore be compensated according to 
investment rates in money and capital 
markets. However, because of specific 
statutory directives, the Commission 
proposed that interest on refunds and 
reparation under the Intercoastal 
Shipping Act, 1933 {“1933 Act”), 46 
U.S.C. app. 843-848, be computed on the 
basis of the average of the prime rate 
charged by major banks. 

Comments on the Proposed Rule were 
submitted by: Sea-Land Service, Inc. 
(“Sea-Land”); P&O Containers Limited 
(“P&O”); a group of five conferences ! 


! The Conferences are the Asia North America 
Eastbound Rate Agreement, Israel Eastbound 
Conference, Israel Westbound Conference, United 
States Atlantic and Gulf Ports/Eastern 


(“Conferences”); and the International 
Association of NVOCCs (“IANVO”"). 


Sea-Land supports the Proposed Rule, 
but it suggests that the final rule specify 
the “secondary market rate” as the 
exact T-bill rate which will be applied. 
Sea-Land contends that this rate is that 
which the general public‘can earn on T- 
bill investments and is, therefore, the 
most reasonable standard of the lost 
investment opportunity. 

The Conferences likewise endorse the 
Proposed Rule. They believe that by 
specifying the rate of interest for all 
reparation proceedings, the Commission 
will eliminate a potential collateral issue 
from such proceedings. They point out 
that the proposed rate of interest is 
consistent with that currently used for 
misrating cases under the 1984 Act and 
is the rate used in civil actions in United 
States district courts. The Conferences 
further note that the Proposed Rule 
establishes a uniform rate for all 
Commission proceedings under the 1984 
Act. Lastly, the Conferences contend 
that the shipping community will be 
better served by a procedural rule 
established in advance, rather than one 
applied on a case-by-case basis. 

P&O also supports the Proposed Rule, 
but questions whether a rulemaking is 
necessary to achieve this result. It notes 
that in June 1984, the Commission 
adopted a revision of rule 253, after 
notice and comment rulemaking, that 
applied the T-bill rate to all reparation 
proceedings. P&O points out that this 
rule was never amended or withdrawn 
by the Commission and argues, 
therefore, that it must be the versiou 
considered as remaining in effect. PaO 
submits that the limitation presently 
appearing in rule 253 [i.e., only misrating 


Mediterranean and North Africa Freight 
Conference, and U.S. Atlantic & Gulf/Western 
Mediterranean Rate Agreement. 
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cases) was never adopted pursuant to a 
rulemaking proceeding, as would have 
been required for such a substantive 
change to a rule. P&O suggests, 
therefore, that the Commission could 
simply correct rule 253 by publishing the 
version announced in June 1984. 

IANVO, noting that the issue before 
the Commission is the interpretation of 
the term ‘commercial rates” as used in 
section 11(g) of the 1984 Act, 46 U.S.C. 
app. 1710(g), argues that use of a six- 
month T-bill rate, as proposed, 
contravenes this section, because T-bill 
rates, by definition, are not 
“commercial” rates. LANVO submits 
that companies injured by Shipping Act 
violations are not investment companies 
and that the interest portion of their 
actual injury should be based on the fact 
that they had to increase their 
borrowing rather than decrease their 
investment activities. It therefore 
suggests that the Commission adopt the 
“Bank Prime Loan” rate as published by 
the Federal Reserve, increased by 1.5 
percent. 

Sea-Land’s proposal that any final 
rule specify that the “secondary market 
rate” is the particular T-bill rate that 
will be applied and IANVO’s proposal 
that the Commission adopt the Bank 
Prime Loan rate, plus 1.5 percent, 
suggest possible options that may have 
merit. However, neither appear to be 
within the scope of the Proposed Rule 
nor have interested members of the 
public been given an opportunity to 
comment on them. Therefore, before 
adopting any final rule in this 
proceeding we will provide interested 
parties an additional 30 days to 
comment on the Sea-Land and IANVO 
proposals. 


By the Commission. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 91-9011 Filed 4-16-91; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 91-102; RM 7288] 


Radio Broadcasting Services; Holly 
Spring and Byhalia, MS 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This document requests 
comment on a petition filed by Lois B. 
Crain, permittee of Station WHLE (FM), 
Channel 235A, Holly Springs, 
Mississippi, proposing the change of 
community of license for Channel 235A 
at Holly Springs to Byhalia, and 
modification of her construction permit 
to specify Channel 235A at Byhalia. The 
relocation of Station WHLE (FM)’s 
transmitter site to a site 12.6 kilometers 
(7.8 miles) southeast of Byhalia is 
required. The coordinates are 34-46-10 
and 89-37-57. 


DATES: Comments must be filed on or 
before June 3, 1991, and reply comments 
on or before June 18, 1991. 

ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: Vicent J. Curtis, Jr., Fletcher, 
Heald & Hildreth, 1225 Connecticut 
Avenue, NW., Suite 400, Washington, 


DC 20036-2679. (Counsel for the 
petitioner) 

FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Media Bureau, (202) 
634-6530. : 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Notice of 
Proposed Rule Making, MM Docket No. 
91-102, adopted March 28, 1991, and 
released April 12, 1991. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Docket Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text-of this decision may also 
be purchased from the Commission's 
copy contractors, Downtown Copy 
Center, (202) 452-1422, 1714 21st Street, 
NW., Washington, DC 20036. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules govering 
permissible ex parte contact. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

Federal Communications Commission. 

Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 

Rules Division, Mass Media Bureau 

[FR Doc. 91-9036 Filed 4-16-91; 8:45 am] 

BILLING CODE 6712-01-M 
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. DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


April 12, 1991. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; {2) title of the information 
collection; (3) form numberf{s), if 
applicable; (4) how often the information 
is requested; (5) who will be required or 
asked to report; (6) an estimate of the 
number of responses; (7) an estimate of 
the total number of hours needed to 
provide the information; (8) name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, room 404—-W Admin. 
Bldg., Washington, DC 20250, (202) 447— 
2118. 


Revision 


¢ Foreign Agricultural Service, 

Application for Import Licenses for 
Dairy Products Under Section 22, 

FAS-922, 923, 923A, 923B, 

Recordkeeping; Annually, 

Individuals or households; Businesses or 
other for-profit; Federal agencies or 
employees; 800 responses; 844 hours, 

Richard P. Warsack, (202) 447-5270. 


New Collection 
¢ Federal Crop Insurance Corporation, 


Planting Record Fresh Sweet Corn— 
Planting Record Peppers—Planting 
Record Tomatoes, 

FCI-527, FCI-528, FCI-529, 

On occasion, 

Individuals or households; Farms; 1,374 
responses; 2,061 hours, 

Bonnie L. Hart, (202) 245-5046. 

e Federal Crop Insurance Corporation, 

Late Planting Agreement, 

FCI-9, 

On occasion, 

Individuals or households; Farms; 80,000 
responses; 20,000 hours, 

Bonnie L. Hart, (202) 245-5046. 

e Federal Crop Insurance Corporation, 

Contract Price Election Agreement 
Option for Non-Quota, 

(Additional) Peanuts, 

F ; 

On occasion, 

Individuals or households; Farms; 575 
responses; 259 hours, 

Bonnie L. Hart, (202) 245-5046. 

e Animal and Plant Health Inspection 
Service, 

User Fees, 

On occasion; Monthly; Quarterly, 

Individuals or households; Businesses or 
other for-profit; 

Federal agencies or employees; Small 
businesses or organizations; 

1,775 responses; 102 hours, 

Donna J. Ford, (301) 436-5752. 

¢ Food and Nutrition Service, 

Study of the Food Stamp Employment 
and Training Program: Operations, 
Funding, and Coordination, 

One-time data collection, 

State or local governments; 420 
responses; 385 hours, 

Barbara Fay, (703) 756-3133. 

e Animal and Plant Health Inspection 
Service, 

User Fees—Domestic, 

Recordkeeping; On occasion; Monthly; 
Quarterly, 

Individuals or households; Businesses or 
other for-profits; 

Federal agencies or employees; Small 
businesses or organizations; 

2,125 responses; 212 hours, 

Donna J. Ford, (301) 436-5752. 

¢ Food and Nutrition Service, 

Evaluation of the Off-line Electronic 
Benefit Transfer, 

Demonstration, 

Recordkeeping; On occasion, 

Individuals or households; Federal 
Agencies or employees; 2,411 
responses; 1,018 hours, 


Federal Register 
Vol. 56, No. 74 
Wednesday, April 17, 1991 


Larry Carnes, (703) 756-3115. 

Larry K. Roberson, 

Deputy Departmental Clearance Officer. 
[FR Doc. 91-8972 Filed 4-16-91; 8:45 am] 
BILLING CODE 3410-01-M 


Food Safety and inspection Service 
[Docket No. 91-014N] 


National Advisory Committee on 
Microbiological Criteria for Foods; 
Meetings 


Notice is hereby given that meetings 
of the National Advisory Committee on 
Microbiological Criteria for Foods, will 
be held on Monday through Wednesday, 
May 13-15, 1991, in Chicago, Ilinois, at 
the Knickerbocker Hotel, 163 E. Walton 
Place at N. Michigan Avenue, Chicago, 
Illinois 60611. 

The Committee provides advice and 
recommendations to the Secretary of 
Agriculture and Secretary of Health and 
Human Services concerning the 
development of microbiological criteria 
by which the safety and wholesomeness 
of food can be assessed, including 
criteria for microorganisms that indicate 
whether foods have been produced 
using good manufacturing practices. 

Schedules sessions are as follows: 

(1) Monday, May 13: 1 p.m. to 5 p.m.— 
Concurrent sessions of the Research and 
Listeria monocytogenes Working 
Groups; 

(2) Tuesday, May 14: 8:30 a.m. to 5 
p.m.—Concurrent sessions of the Meat 
and Poultry Subcommittee and the 
Seafood Subcommittee; and 

(3) Wednesday, May 15: 8:30 a.m. to 5 
p.m.—Session of the Seafood 
Subcommittee. 

The Committee meetings are open to 
the public on a space available basis. 
Comments of interested persons may be 
filed prior to the meeting in order that 
they may be considered and should be 
addressed to Ms. Catherine M. 
DeRoever, Director, Executive 
Secretariat, U.S. Department of 
Agriculture, Food Safety and Inspection 
Service, room 3175, South Agriculture 
Building, 14th Street and Independence 
Avenue, SW., Washington, DC 20250. In 
submitting comments please reference 
the docket number appearing in the 
heading of this notice. Background 
materials are available for inspection by 
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contacting Ms. DeRoever on (202) 447- 
9150. 


Done at Washington, DC on: April 11, 1991. 
Lester M. Crawford, 
Administrator, Food Safety and Inspection 
Service. 
[FR Doc. 91-8971 Filed 4-16-91; 8:45 am] 
BILLING CODE 3410-DM-M 


ARMS CONTROL AND DISARMAMENT 
AGENCY 


General Advisory Committee; Renewal 


Pursuant to the Federal Advisory 
Committee Act, Public Law 92-463, it 
has been determined that the renewal of 
the General Advisory Committee is 
necessary and is in the public interest. 
This determination follows consultation 
with the General Services 
Administration (GSA) pursuant to 
section 14(a) of the Federal Advisory 
Committee Act and the GSA final rule 
on Federal Advisory Committee 
Management. 

Authority for this advisory committee 
shall expire January 5, 1993 unless 
continuance is formally determined to 
be in the public interest. 


Dated: January 5, 1991. 
Ronald F. Lehman II, 
Director. 


[FR Doc. 91-8973 Filed 4-16-91; 8:45 am] 
BILLING CODE 6820-32-M 


DEPARTMENT OF COMMERCE 


National Institute of Standards and 
Technology 


[Docket No. 910235-1035] 


RIN No. 0693-AA89 


Proposed Family of Federal 
information Processing Standards on 
Modems for Data Communications Use 
on Telephone-Type Circuits 


AGENCY: National Institute of Standards 
and Technology (NIST), Commerce. 


ACTION: Notice; request for comments. 


summary: A new family of Federal 
Information Processing Standards is 
proposed to replace Federal Information 
Processing Standards 133, 134-1, 135, 
and 136 (formerly designated Federal 
Standards 1005A, 1006A, 1007, and 
1008). This new family of standards will 
adopt selected portions of CCITT 
(International Telegraph and Telephone 


Consultative Committee) modem 
recommendations: V.22, V.22 bis, V.26, 
V.26 bis, V.27 bis, V.27 ter, V.29, V32, 
V.33, V.42 and V.42 bis. 

Prior to the submission of these 
proposed Federal Information 
Processing Standards to the Secretary of 
Commerce for review and approval, it is 
essential to assure that consideration is 
given to the needs and views of 
manufacturers, the public, and State and 
local governments. The purpose of this 
notice is to solicit such views. 

The proposed standards contain two 
sections: (1) An announcement section, 
which provides information concerning 
the applicability, implementation, and 
maintenance of the standards; and (2) a 
specification section. Only the 
announcement sections of the standards 
are provided in this notice. Interested 
parties may obtain a copy of the 
technical specifications from the 
National Communications System, 
Office of Technology and Standards, 701 
South Court House Road, Arlington, VA, 
telephone (703) 692-2124. 


DATES: Comments on these proposed 
Federal Information Processing 
Standards must be received on or before 
July 16, 1991. 


ADDRESSES: Written comments 
concerning these proposed Federal 
Information Processing Standards 
should be sent to: Director, Computer 
Systems Laboratory, attn: Proposed 
Modem Standards, Technology Building, 
room B154, National Institute of 
Standards and Technology, 
Gaithersburg, MD 20899. 

Written comments concerning these 
proposed Federal Information 
Processing Standards will be made part 
of the public record and will be made 
available for inspection for copying in 
the Central Reference and Records 
Inspection Facility, room 6020, Herbert 
C. Hoover Building, 14th Street between 
Pennsylvania and Constitution Avenues, 
NW., Washington, DC 20230. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert M. Fenichel, National 
Communications System, 701 South 
Court House Road, Arlington, VA, 
telephone (703) 692-2124. 


Authority: Federal Information Processing 
Standards Publications (FIPS PUBS) are 
issued by the National Institute of Standards 
and Technology after approval by the 
Secretary of Commerce pursuant to section 
111(d) of the Federal Property and 
Administrative Services Act of 1949 as 
amended by the Computer Security Act of 
1987, Public Law 100-235. 


Dated: April 12, 1991. 
John W. Lyons, 
Director. 
Draft Federal information Processing 
Standards Publication 


(Date) 

Announcing the Standard for 1,200 Bit/ 
Second Two-Wire Duplex Modems for 
Data Communications Use on 
Telephone-Type Circuits 


Federal Information Processing 
Standards Publications (FIPS PUBS) are 
issued by the National Institute of 
Standards and Technology after 
approval by the Secretary of Commerce 
pursuant to section 111(d) of the Federal 
Property and Administrative Services 
Act of 1949 as amended by the 
Computer Security Act of 1987, Public 
Law 100-235. 

1. Name of Standard. 1,200 Bit/second 
Two-wire Duplex Modems for Data 
Communications Use on Telephone-type 
Circuits (FIPS PUB ). ’ 

2. Category of Standard. 
Telecommunications Standard. 


3. Explanation. Modems are used to 
modulate digital data into a form that 
can be transmitted within the voice- 
band frequencies passed by telephone- 
type circuits, and to demodulate the 
information back to digital data at a 
destination. 

The modem described by this 
standard is based upon International 
Telegraph and Telephone Consultative 
Committee (CCITT) Recommendation 
V.22, which in turn was based upon the 
Western Electric Company model 212 
modem. In addition to operation at 1,200 
bits/s, an optional 600 bit/s capability is 
described. 

4. Approving Authority. Secretary of 
Commerce. 

5. Maintenance Agency. National 
Communications System, Office of 
Technology and Standards. 

6. Related Document. Federal 
Information Resources Management 
Regulation 201-39, Acquisition of 
Federal Information Processing 
Resources by Contracting. 

7. Objectives. This standard is 
intended to facilitate interoperability 
between telecommunication facilities 
and systems of the Federal Government. 

8. Applicability. This standard shall 
be used by all Federal departments and 
agencies when procuring new equipment 
and services that utilize 600 and/or 1,200 
bit/s two-wire duplex modems for data 
communications use on telephone-type 


‘circuits. However, it is not mandatory 


for use when expanding or replacing 
equipment in already existing networks 
of modems. 





9. Specifications. The specifications 
are section 2 of CCITT Recommendation 
V.22, 1200 Bits Per Second Duplex 
Modem Standardized for Use in the 
General Switched Telephone Network 
and on Point-to-Point 2-Wire Leased 
Telephone-Type Circuits. 

Requirements are as follows: 

a. Section 2 of CCITT 
Recommendation V.22 is adopted with 
the following exceptions: 

(1) Use of guard tones is not 
encouraged. 

(2) Implementations may include 
Alternative A, Alternative B, or Modes 
iii and iv (the difference between 
Alternatives A and B). 


Note: This .does not preclude the use of 
other techniques at additional data rates. 


b. Use of section 3 of CCITT 
Recommendation V.22 is optional. 

c. Section 4 of CCITT 
Recommendation V.22 is adopted with 
the following exceptions: 

(1) Character lengths of 8,9, and 11 
bits need not be supported. 

(2) Section 4.3, Alternative C {i.e., 
Mode v), is not adopted. 

d. Section.5 of CCITT 
Recommendation V.22 is adopted. 

e. Section 6 of CCITT 
Recommendation V.22 is adopted with 
the following exceptions: 

(1) A tone of 2,225 Hz may be 
substituted for the unscrambled binary 1 
in the handshake sequence. 

(2) Use of the described digital 
interchange circuits is optional. 

(3) Section 6.4, Operating Sequence 
for Alternative C, is not adopted. 

f. Use of section 7 of CCITT 
Recommendation V.22 is optional. 

10. Qualifications. This standard is 
based upon CCITT Recommendation 
V.22, that has undergone extensive 
international review and has been 
widely implemented by manufacturers. 
However, this standard will be reviewed 
at five year intervals to ensure that the 
needs of Government users are 
adequately addressed. 

11. Patents. Modems implementing 
this standard may be covered by U.S. 
and foreign patents. 

12. Implementation. The use of this 
standard by Federal departments and 
agencies is compulsory and binding for 
the acquisition of new equipment and 
services, effective October 17, 1991, 
except as noted in section 8. 

13. Waivers. Under certain 
exceptional circumstances, the heads of 
Federal departments and agencies may 
approve waivers to Federal Information 
Processing Standards (FIPS). The head 
of such an agency may redelegate such 


authority only to a senior official 
designated pursuant to section 3506(b) 
of title 44, U:S. Code. Waivers shall be 
granted only when: 

a. Compliance with a standard would 
adversely affect the accomplishment of 
the mission of an operator of a Federal 
computer system or related 
telecommunications system, or 

b. Cause a major adverse financial 
impact on the operator which is not 
offset by Governmentwide savings. 

Agency heads may act upon a written 
waiver request containing the 
information detailed above. Agency 
heads may also act without a written 
waiver request when they determine 
that conditions for meeting the standard 
cannot be met. Agency heads may 
approve waivbers only by a written 
decision which explains the basis on 
which the agency head made the 
required finding{s). A copy of each such 
decision, with procurement sensitive or 
classified portions clearly identified, 
shall be sent to: National Institute of 
Standards and Technology; attn: FIPS 
Waiver Decisions, Technology Building, 
room B-154; Gaithersburg, MD 20899. 

In addition, notice of each waiver 
granted and each delegation of authority 
to. approve waivers shall be sent 
promptly to the Committee on 
Government Operation of the House of 
Representatives and the Committee on 
Government Affairs of the Senate and 
shall be published promptly in the 
Federal Register. 

When the determination on a waiver 
applies to the procurement of equipment 
and/or services, a notice of the waiver 
determination must be published in the 
Commerce Business Daily as a part of 
the notice of solicitation for offers of an 
acquisition or, if the waiver 
determination is made after the notice is 


published, by amendment to such notice. 


A copy of the waiver, any supporting 
documents, the document approving the 
waiver and any supporting and 
accompanying documents, with such 
deletions as the agency is authorized 
and decides to make under 5 U.S.C. 
552(b), shall be part of the procurement 
documentation and retained by the 
agency. 

14. Where to Obtain Copies. Copies of 
this publication are for sale by the 
National Technical Information Service, 
U.S. Department of Commerce, : 
Springfield, VA 22161. (Sale of the 
included specifications document is by 
arrangement with the International 
Telecommunications Union.) When 
ordering, refer to Federal Information 
Processing Standard Publication ____ 
(FIPSPUB ), and the title. When 
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microfiche is desired, this should be 
specified. Payment may be made by 
check, money order, purchase order, 
credit card, or deposit account. 
Draft Federal Information Processing 
Standards Publication 


(Date) 
Announcing the Standard for 2,400 Bit/ 
Second Two-Wire Duplex Modems for 


Data Communications Use on 
Telephone-Type Circuits 


Federal Information Processing 
Standards Publications (FIPS PUBS) are 
issued by the National Institute of 
Standards and Technology after 
approval by the Secretary of Commerce 
pursuant to section 111(d) of the Federal 
Property and Administrative Services 
Act of 1949 as amended by the 
Computer Security Act of 1987, Public 
Law 100-235. 

1. Name of Standard. 2,400 Bit/second 
Two-wire Duplex Modems for Data 
Communications use on Telephone-type 
Circuits (FIPS PUB ). 

2. Category of Standard. 
Telecommunications Standard. 

3. Explanation. Modems are used to 
modulate digital data into a form that 
can be transmitted within the voice- 
band frequencies passed by telephone- 
type circuits, and to demodulate the 
information back to digital data at a 
destination. 

The modem described by this 
standard is based upon International 
Telegraph and Telephone Consultative 
Committee (CCITT) Recommendation 
V.22 bis. Interworking is provided with 
modems operating at 1,200 bits/s. 

4. Approving Authority. Secretary of 
Commerce. 

5. Maintenance Agency. National 
Communications System, Office of 
Technology and Standards. 

6. Related Document. Federal 
Information Resources Management 
Regulation 201-39, Acquisition of 
Federal Information Processing 
Resources by Contracting. 

7. Objectives. This standard is 
intended to facilitate interoperability 
between telecommunication facilities 
and systems of the Federal Government. 

8. Applicability. This standard shall 
be used by all Federal departments and 
agencies when procuring new equipment 
and services that utilize 2,400 bit/s two- 
wire duplex modems for data 
communications use.on telephone-type 
circuits. However, it is not mandatory 
for use when expanding or replacing 
equipment in already existing networks 
of modems. 
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9. Specifications. The specifications 
are section 9:of CCITT Recommendation 
V.22 bis, 2,400 Bits Per Second Duplex 
Modem Using the Frequency 
Technique Standardized for Use on the 
General Switched Telephone.Netweork 
and on Peint-to-Point 2-Wire Leased 
Telephone-Type Circuits. 

Requirements areas follows: 

a. Section 2.of CCITT 
Recommendation V.22 bis is adopted 
with the following exceptions: 

(1) Use of guard tones is not 
encouraged. 

Note: This.does not preclude the use of 
other techniques at.additional data rates. 

b. Use-of section 3 of CCITT 
Recommendation V.22 bis is optional. 

c. Section 4 of CCITT 
Recommendation V.22 bis is adopted 
with the following exceptions: 

(1) Character lengths .of 8, 9, and 11 
bits need not be supported. 

(2) Modes 1 and 3 (synchronous 
operation) are-optional. 

d. Section 5 of CCITT 
Recommendation V.22 bis is adopted. 

e. Section 6 of CCITT 
Recommendation V.22 bis is adopted 
with the following exceptions: 

(1) A tone of 2,225 Hz. may be 
substituted for the unscrambled binary 1 
in the handshake sequence. 

(2) Use of the described digital 
interchange circuits is optional. 

f. Use of section 7 of CCITT 
Recommendation V.22 bis is optional. 

10. Qualifications. This standard is 
based upon CCITT Recommendation 
V.22 bis, that has undergone extensive 
international review and has been 
widely implemented by manufacturers. 
However, this standard will be reviewed 
at five year intervals:to ensure that the 
needs of Government users are 
adequately addressed. 

11. Patents. Modems implementing 
this standard may be.covered by U.S. 
and foreign patents. 

12. Implementation. The use of this 
standard by Federal departments and 
agencies is compulsory and binding for 
the acquisition of new equipment and 
services, effective October 17, 1991, 
except.as noted in section B. 

13. Waivers. Under certain 
exceptional circumstances, the heads.of 
Federal departments and agencies may 
approve waivers to Federal Information 
Processing Standards (FIPS). The head 
of such an agency may redelegate such 
authority only to:a:‘senior official 
designated pursuant to section .3506(b) 
of title 44, U.S. Code. Waivers shall be 
granted only when: 

a. Compliance with.a standard would 
adversely affect the accomplishment of 


the mission of an operator of a Federal 
computer system or related 
telecommunications system, or 

b. Cause.a major adverse financial 
impact on the.operator which is not 
offset by Governmentwide savings. 

Agency heads may act upon a written 
waiver request ing the 
information detailed above. Agency 
heads may also act without a written 
waiver request when they determine 
that conditions for meeting the standard 
cannot be met. Agency heads may 
approve waivers only by a written 
decision which explains ‘the basis on 
which the agency head made the 
required finding{s). A copy of each such 
decision, with procurement sensitive or 
classified portions clearly identified, 
shall be sent to: National Institute of 
Standards and Technology;.attn: FIPS 
Waiver Decisions, Technology Building, 
room B-154; Gaithersburg, MD 20899. 

In.addition, notice of each waiver 
granted and each delegation of authority 
to approve waivers shall be sent 
promptly to the Committee on 
Government Operation of the House of 
Representatives and the Committee on 
Government Affairs of the Senate and 
shall be published promptly in the 
Federal Register. 

When the determination on a waiver 
applies to the procurement of equipment 
and/or services, a notice of the waiver 
determination must be published in the 
Commerce Business Daily as a part of 
the notice of solicitation for offers of an 
acquisiton or, if the waiver 
determination is:made.after the notice is 
published, by amendment to-such notice. 

A copy of the waiver, any supporting 
documents, the document approving the 
waiver and any supporting and 
accompanying documents, with such 
deletions as the agency is authorized 
and decides-to make under 5 U.S.C. 
552(b), shall be part.of the procurement 
documentation and retained by fhe 
agency. 

14. Where to Obtain Copies. Copies of 
this publication are for sale by the 
National Technical Information Service, 
U.S. Department of Commerce, 
Springfield, VA 22161. (Sale of the 
included specifications document is by 
arrangement with the International 
Telecommunication Union.) When 
ordering, refer to Federal Information 
Processing Standards Publcation 
(FIPSPUB ), and the title. When 
microfiche is desired, this should be 
specified. Payment may be made by 
check, money order, purchase order, 
credit card, or deposit account. 


Draft Federal Information Processing 
Standards Publication 

(Date) 

Announcing the Standard for 2,400 Bit/ 
Second Four-Wire Duplex and Two- 
Wire Modems for Data 
Communications Use.on Telephone- 
Type ‘Circuits 

Federal Information Processing 
Standards Publications {FIPS PUBS) are 
issued by the National Institute of 
Standards and Technology after 
approval by the Secretary of Commerce 
pursuant to section 111d) of the Federal 
Property and Administrative ‘Services 
Act of 1949 as amended by the 
Computer Security Act of 1987, Public 
Law 100-235. 

1. Name.of Standard. 2,400 Bit/second 
Four-wire Duplex and Two-Wire Half- 
duplex Modems for Data 
Communications Use on Telephone-type 
Circuits (FIPS PUB) " 

2. Category of Standard. 
Telecommunications. Standard. 

3. Explanation. Modems are used to 
modulate digital data into a form fhat 
can be transmitted within the voice- 
band frequencies passed by telephone- 
type circuits, and to demodulate the 
information back to digital data ata 
destination. 

The modem described by this 
standard is based upon International 
Telegraph and Telephone Consultative 
Committee (CCITT). Recommendations 
V.26 (four-wire duplex):and V.26 bis 
(two-wire half-duplex). 

4. Approving Authority. Secretary of 
Commerce. 

5. Maintenance Agency. National 
Communications System, Office:of 
Technology and Standards. 

6. Related Document. Federal 
Information Resources Management 
Regulation 201-39, Acquisition of 
Federal Information Processing 
Resources by Contracting. 

7. Objectives. This standard is 
intended to facilitate interoperability 
between telecommunication facilities 
and systems of the Fedeial Government. 

8. Applicability. This standard shall 
be used by.all Federal departments and 
agencies when procuring new equipment 
and services that utilize 2,400 bit/s four- 
wire duplex and/or two-wire half- 
duplex modems for data 
communications use.on telephone-type 
circuits. However, it is not mandatory 
for use when expanding or replacing 
equipment in already existing networks 
of modems. 

9. Specifications. The specifications 
are CCITT Recommendations V.26, 2400 
Bits Per Second Modem Standardized 
for Use on 4-Wire Leased Telephone- 
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Type Circuits, and V.26 bis, 2400/1200 
Bits Per Second Modem Standardized 
for Use in the General Switched 
Telephone Network. 

‘Requirements are as follows: 

a. Section 2 of CCITT 
Recommendation V.26 is adopted with 
the following exception: 

(1) Modulation Alternative B shall be 
utilized. 

b. Section 3 of CCITT 
Recommendation V.26 is adopted. 

c. Section 4 of CCITT 
Recommendation V.26 is adopted. 

d. Use of sections 5 through 9 of 
CCITT Recommendation V.26 is 
optional. 

e. Section 2 of CCITT 
Recommendation V.26 bis is adopted. 

f. Section 3 of CCITT 
Recommendation V.26 bis is adopted. . 

g. Section 4 of CCITT 
Recommendation V.26 bis is adopted 
with the following exception: 

(1) The modulation rate is not limited 
to 75 baud. 

h. Use of sections 5 through 10 of 
CCITT Recommendation V.26 bis is 
optional. 

10. Qualifications. This standard is 
based upon CCITT Recommendations 
V.26 and V.26 bis, that have undergone 
extensive international review and have 
been widely implemented by 
manufacturers. However, this standard 
will be reviewed at five year intervals to 
ensure that the needs of Government 
users are adequately addressed. 

11. Patents. Modems implementing 
this standard may be covered by U.S. 
and foreign patents. 

12. Implementation. The use of this 
standard by Federal departments and 
agencies is compulsory and binding for 
the acquisition of new equipment and 
services, effective October 17, 1991, 
except as noted in Section 8. 

13. Waivers. Under certain 
exceptional circumstances, the heads of 
Federal departments and agencies may 
approve waivers to Federal Information 
Processing Standards (FIPS.) The head 
of such an agency may redelegate such 
authority only to a senior official 
designated pursuant to section 3506(b) 
of title 44, U.S. Code. Waivers shall be 
granted only when: 

a. Compliance with a standard would 
adversely affect the accomplishment of 
the mission of an operator of a Federal 
computer system or related 
telecommunications system, or 

b. Cause a major adverse financial 
impact on the operator which is not 
offset by Governmentwide savings. 

Agency heads may act upon a written 
waiver request containing the 
information detailed above. Agency 
heads may also act without a written 


waiver request when they determine 
that conditions for meeting the standard 
cannot be met. Agency heads may 
approve waivers only by a written 
decision which explains the basis on 
which the agency head made the 
required finding(s). A copy of each such 
decision, with procurement sensitive or 
classified portions clearly identified, 
shall be sent to: National Institute of 
Standards and Technology; attn: FIPS 
Waiver Decisions, Technology Building, 
room B-154; Gaithersburg, MD 20899. 

In addition, notice of each waiver 
granted and each delegation of authority 
to approve waivers shall be sent 
promptly to the Committee on 
Government Operation of the House of 
Representatives and the Committee on 
Government Affairs of the Senate and 
shall be published promptly in the 
Federal Register. 

When the determination on a waiver 
applies to the procurement of equipment 
and/or services, a notice of the waiver 
determination must be published in the 
Commerce Business Daily as a part of 
the notice of solicitation for offers of an 
acquisition or, if the waiver 
determination is made after the notice is 
published, by amendment to such notice. 

A copy of the waiver, any supporting 
documents, the document approving the 
waiver and any supporting and 
accompanying documents, with such 
deletions as the agency is authorized 
and decides to make under 5 U.S.C. 
552(b), shall be part of the procurement 
documentation and retained by the 
agency. 

14. Where to Obtain Copies. Copies of 
this publication are for sale by the 
National Technical Information Service, 
U.S. Department of Commerce, 
Springfield, VA 22161. (Sale of the 
included specifications document is by 
arrangement with the International 
Telecommunication Union.) When 
ordering, refer to Federal Information 
Processing Standards Publication ____ 
(FIPSPUB __), and the title. When 
microfiche is desired, this should be 
specified. Payment may be made by 
check, money order, purchase order, 
credit card, or deposit account. 


Draft Federal Information Processing 
Standards Publication 


(Date) 


Announcing the Standard for 4,800 Bit/ 
Second Four-Wire Duplex and Two- 
Wire Half-Duplex Modems for Data 
Communications Use on Telephone- 
Type Circuits 

Federal Information Processing 
Standards Publications (FIPS PUBS) are 
issued by the National Institute of 
Standards and Technology after 
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approval by the Secretary of Commerce 
pursuant to section 111(d) of the Federal 
Property and Administrative Services 
Act of 1949 as amended by the 
Computer Security Act of 1987, Public 
Law 100-235. 

1. Name of Standard. 4,800 Bit/Second 
Four-Wire Duplex and Two-Wire Half- 
duplex Modems for Data 
Communications Use on Telephone-type 
Circuits (FIPS PUB 

2. Category of Standard. 
Telecommunications Standard. 

3. Explanation. Modems are used to 
modulate digital data into a form that 
can be transmitted within the voice- 
band frequencies passed by telephone- 
type circuits, and to demodulate the 
information back to digital data at a 
destination. 

The modem described by this 
standard is based upon International 
Telegraph and Telephone Consultative 
Committee (CCITT) Recommendations 
V.27 bis and V.27 ter. 

4. Approving Authority. Secretary of 
Commerce. 

5. Maintenance Agency. National 
Communications System, Office of 
Technology and Standards. 

6. Related Document. Federal 
Information Resources Management 
Regulation 201-39, Acquisition of 
Federal Information Processing 
Resources by Contracting. 

7. Objectives. This standard is 
intended to facilitate interoperability 
between telecommunication facilities 
and systems of the Federal Government. 

8. Applicability. This standard shall 
be used by all Federal departments and 
agencies when procuring new equipment 
and services that utilize 4,800 bit/s four- 
wire duplex and/or two-wire half- 
duplex modems for data 
communications use on telephone-type 
circuits. However, it is not mandatory 
for use when expanding or replacing 
equipment in already existing networks 
of modems. 

9. Specifications. The specifications 
are CCITT Recommendations V.27 bis, 
4800/2400 Bits Per Second Modem with 
Automatic Equalizer Standardized for 
Use on Leased Telephone-Type Circuits, 
and V.27 ter, 4800/2400 Bits Per Second 
Modem Standardized for Use in the 
General Switched Telephone Network. 

Requirements are as follows: 


Note: The recommendations of CCITT 
Recommendation V.27 bis apply. to modems 
used primarily on permanent connections and 
the recommendations of CCITT 
Recommendation V.27 ter apply primarily to 
modems used on dial-up connections. 


a. Sections 2, 3, and 4 of CCITT 


Recommendations V.27 bis and V.27 ter 
are adopted. - 
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b. Use of sections 5, 6, and 7 of CCITT 
Recommendations V.27 bis and V.27 ter 
are optional. 

c. Sections 8 and 9 of CCITT 
Recommendations V.27 bis and V.27 ter 
are adopted. 

d. Use of section 10 of CCITT 
Recommendation V. 27 bis and sections 
10 and 11 of CCITT Recommendation 
V.27 ter are optional. 

10. Qualifications. This standard is 
based upon CCITT Recommendations 
V.27 bis and V.27 ter, that have 
undergone extensive international 
review and have been widely 
implemented ‘by manufacturers. 
However, this standard will be reviewed 
at five year intervals to ensure that the 
needs of Government users are 
adequately addressed. 

11. Patents. Modems implementing 
this standard may be covered by US. 
and foreign patents. 

12. Implementation. The use of this 
standard by Federal departments and 
agencies is compulsory and binding for 
the acquisition of new equipment .and 
services, effective October 17, 1991 
except as noted in section 8. 

13. Waivers. Under certain 
exceptional circumstances, the heads of 
Federal departments and agencies may 
approve waivers to Federal Information 
Processing Standards (FIPS). The head 
of such an agency may redelegate such 
authority only to a senior official 
designated pursuant to section 3506(b) 
of title 44, US. Code. Waivers shall be 
granted only when: 

a. Compliance with a standard would 
adversely affect the accomplishment of 
the mission of an operator of a Federal 
computer system or related 
telecommunications em, or 

b. Cause a major financial 
impact on the operator which is not 
offset by'Governmentwide savings. 

Agency heads may act upon a written 
waiver request containing the 
information detailed above. Agency 
heads may also act without a written 
waiver request when they determine 
that conditions for meeting the standard 
cannot be met. Agency heads may 
approve waivers only ‘by a written 
decision which explains the basis on 
which the agency head made the 
required finding(s). A copy of each such 
decision, with procurement sensitive or 
classified portions clearly identified, 
shall be sent to: National Institute of 
Standards and Technology; attn: FIPS 
Waiver Decisions, Technology Building, 
room B~154; Gaithersburg, MD 20899. 

In addition, notice of each waiver 
granted and each delegation of authority 
to approve waivers shall be sent 
promptly to the Committee on 
Governemnt Operation of the House of 


shall be published promptly in the 
Federal Register. 

When the determination on a waiver 
applies to the procurement of equipment 
and/or services, a notice of the waiver 
determination must be published in the 
Commerce Business Daily as a part of 
the notice of solicitation for offers of an 
acquisition or, if the waiver 
determination is made.after the notice is 


published, by amendment to such notice. 


A copy of the waiver, any supporting 
documents, the document approving the 
waiver and any supporting and 
accompanying documents, with such 
deletions as the agency is authorized 
and decides ‘to make under 5 U.S.C. 
552(b), shall be part of the procurement 
documentation and retained by the 
agency. 

15. Whee to Obtain Copies. Copies of 
this publication are for sale by the 
National Technical Information Service, 
US. Department of Commerce, 
Springfield, VA 22161. (Sale of the 
included specifications document is by 
arrangement with the International 
Telecommunication Union.) When 
ordering, refer to Federal Information 
Processing standards publication 
(FIPSPUB ), and the title. When 
microfiche is desired, this should be 
specified. Payment may be made by 
check, money order, purchase order, 
credit card, or deposit account. 


Draft Federal Information Processing 
Standards Publication 


(Date) 
Announcing the Standard for 9,600 Bit/ 
Second Four-Wire Duplex Modems for 


Data Communications Use on 
Telephone-Type Circuits 


Federal Information Processing 
Standards Publications (FIPS PUBS) are 
issued by the National Institute of 
Standards and Technology after 
approval by the of Commerce 
pursuant to section 111(d) of the Federal 
Property and Administrative Services 
Act of 1949 as amended by the 
Computer Security Act.of 1987, Public 
Law 100-235. 

1. Name of Standard. 9/600 Bit/second 
Four-Wire Duplex Modems for Data 
Communications Use on Telephone-type 


medulate rent ey he 
can be transmitted within the -voice- 


band frequencies passed by ama 


type circuits, and to demodulate the 
information back to digital data at a 
destination. 


standard is based upon International 
Telegraph and Telephone Consultative 
Committee (CCITT) Recommendation 
V.29. 


4. Approving Authority. Secretary of 
Commerce 


5. Maintenance Agency. National 
Communications System, ‘Office of 
Technology and Standards. 

6. Related Document. Federal 
Information Resources Management 
Regulation 201-39, Acquisition of 
Federal Information Processing 
Resources by Contracting. 

7. Objectives. This standard is 
intended to facilitate interoperability 
between telecommunication facilities 
and systems of the Federal Government. 

8. Applicability. This standard shall 
be used by all Federal departments and 
agencies when procuring new equipment 
and services that utilize 9,600 bit/s four- 
wire duplex modems for data 
communications use on telephone-type 
circuits. However, it i is not mandatory 
for use when or replacing 
equipment in already existing networks 
of modems. 

9. Specifications. The specifications 
are CCITT Recommendation V.29, 9,600 
Bits Per Second Modem Standardized 
for Use on Point-to-Point 4-Wire Leased 
Telephone-Type Circuits. 

Requirements are as follows: 

a. Sections 2, 3, and4.of CCITT 
Recommendation V.29 are adopted. 

b. Use of sections 5, 6, and 7 of CCITT 
Recommendation V.29 is optional. 

c. Sections 8, 9, and 10. of CCITT 
Recommendation V.29 are adopted. 

d. Section 12 of CCITT 
Recommendation V.29 is adopted with 
the following exception. 

{1) Use of the specified Interchange 
Circuits is optional. 

10. Qualifications. This standard is 
based upon ‘CCITT Recommendation 


widely implemented by manufacturers. 
However, standard will be reviewed 
at five year intervals to ensure that the 
needs.of Government users ‘are 
adequately addressed. 

11, Patents. Modems implementing 
this standard may be covered by U.S. 
and foreign patents. 

12. Implementation. The use of this 
standard by Federal departments and 
agencies is compulsory and binding for 
the acquisition of new equipment and 
services, effective October 17, 1991, 
except-as noted in section ’8. 

13. Waivers. Under certain 
exceptional circumstances, the heads of 
Federal departments and agencies may 
approve waivers to Federal Information 
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Processing Standards (FIPS). The head 
of such an agency may redelegate such 
authority only to a senior official 
designated pursuant to section 3506(b) 
of title 14, U.S. Code. Waivers shall be 
granted only when: 

a. Compliance with a standard would 
adversely affect the accomplishment of 
the mission of an operator of a Federal 
computer system or related 
telecommunications system, or 

b. Cause a major adverse financial 
impact on the operator which is not 
offset by Governmentwide savings. 

Agency heads may act upon a written 
waiver request containing the 
information detailed above. Agency 
heads may also act without a written 
waiver request when they determine 
that conditions for meeting the standard 
cannot be met. Agency heads may 
approve waivers only by a written 
decision which explains the basis on 
which the agency head made the 
required finding(s). A copy of each such 
decision, with procurement sensitive or 
classified portions clearly identified, 
shall be sent to: National Institute of 
Standards and Technology; attn: FIPS 
Waiver Decisions, Technology Building, 
room B-154; Gaithersburg, MD 20899. 

In addition, notice of each waiver 
granted and each delegation of authority 
to approve waivers shall be sent 
promptly to the Committee on 
Government Operation of the House of 
Representatives and the Committee on 
Government Affairs of the Senate and 
shall be published promptly in the 
Federal Register. 

When the determination on a waiver 
applies to the procurement of equipment 
and/or services, a notice of the waiver 
determination must be published in the 
Commerce Business Daily as a part of 


the notice of solicitation for offers of an . 


acquisition or, if the waiver 
determination is made after the notice is 
published, by amendment to such notice. 

A copy of the waiver, any supporting 
documents, the document approving the 
waiver and any supporting and 
accompanying documents, with such 
deletions as the agency is authorized 
and decides to make under 5 U.S.C. 
552(b), shall be part of the procurement 
documentation and retained by the 
agency. 

14. Where to Obtain Copies. Copies of 
this publication are for sale by the 
National Technical Information Service, 
U.S. Department of Commerce, 
Springfield, VA 22161. (Sale of the 
included specifications document is by 
arrangement with the International 
Telecommunication Union). When 
ordering, refer to Federal Information 


Processing Standards Publication 
(FIPSPUB ), and the title. When 
microfiche is desired, this should be 
specified. Payment may be made by 
check, money order, purchase order, 
credit card, or deposit account. 


Draft Federal Information Processing 
Standards Publication_______ 


(Date) 
Announcing the Standard for 4,800 and 
9,600 Bit/Second Two-Wire Duplex 


Modems for Data Communications Use 
on Telephone-Type Circuits 


Federal Information Processing 
Standards Publications (FIPS PUBS) are 
issued by the National Institute of 
Standards and Technology after 
approval by the Secretary of Commerce 
pursuant to section 111(d) of the Federal 
Property and Administrative Services 
Act of 1949 as amended by the 
Computer Security Act of 1987, Public 
Law 100-235. 

1. Name of Standard. 4,800 and 9,600 
Bit/second Two-wire Duplex Modems 
for Data Communications Use on 
Telephone-type Circuits (FIPS PUB 


2. Category of Standard. 
Telecommunications Standard. 

3. Explanation. Modems are used to 
modulate digital data into a form that 
can be transmitted within the voice- 
band frequencies passed by telephone- 
type circuits, and to demodulate the 
information back to digital data at a 
destination. 

The modem described by this 
standard is based upon International 
Telegraph and Telephone Consultative 
Committee (CCITT) Recommendation 
V.32. 

4. Approving Authority. Secretary of 
Commerce. 

5. Maintenance Agency. National 
Communications System, Office of 
Technology and Standards. 

6. Related Document. Federal 
Information Resources Management 
Regulation 201-39, Acquisition of 
Federal Information Processing 
Resources by Contracting. 

7. Objectives. This standard is 
intended to facilitate interoperability 
between telecommunication facilities 
and systems of the Federal Government. 

8. Applicability. This standard shall 
be used by all Federal departments and 
agencies when procuring new equipment 
and services that utilize 4,800 and/or 
9,600 bit/s two-wire duplex modems for 
data communications use on telephone- 
type circuits. However, it is not 
mandatory for use when expanding or 
replacing equipment in already existing 
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networks of modems. 

9. Specifications. The specifications 
are CCITT Recommendation V.32, A 
Family of 2-Wire, Duplex Modems 
Operating at Data Signalling Rates of Up 
to 9600 bit/s for Use on the General 
Switched Telephone Network and on 
Leased Telephone-Type Circuits. 

Requirements are as follows: 

a. Section 2 of CCITT 
Recommendation V.32 is adopted with 
the following exceptions: 

(1) Use of trellis coding at 9,600 is 
encouraged. 

b. Use of section 3 of CCITT 
Recommendation V.32 is optional. 

c.Section4ofCCITT . 
Recommendation V.32 is adopted. 

d. Section 5 of CCITT 
Recommendation V.32 is adopted with 
the following exception: 

(1) Use of the described digital 
interchange circuits is optional. 

e. Section 6 of CCITT 
Recommendation V.32 is optional. 

f. Use of section 7 of CCITT 
Recommendation V.32 is adopted with 
the following exceptions: 

(1) Modes 1 and 3 (synchronous) are 
optional. 

(2) Character lengths of 8, 9, and 11 
bits need not be supported. 

g. Use of appendix I, Interworking 
procedure for echo cancelling modems 
(e.g., V.26 ter), is not required. 

10. Qualifications. This standard is 
based upon CCITT Recommendation 
V.32, that has undergone extensive 
international review and has been 
widely implemented by manufacturers. 
However, this standard will be reviewed 
at five year intervals to ensure that the 
needs of Government users are 
adequately addressed. 

11. Patents. Modems implementing 
this standard may be covered by U.S. 
and foreign patents. 

12. Implementation. The use of this 
standard by Federal departments and 
agencies is compulsory and binding for 
the acquisition of new equipment and 
services, effective October 17, 1991 
except as noted in section 8. 

13. Waivers. Under certain 
exceptional circumstances, the heads of 
Federal departments and agencies may 
approve waivers to Federal Information 
Processing Standards (FIPS). The head 
of such an agency may redelegate such 
authority only to a senior official 
designated pursuant to section 3506(b) 
of title 44, U.S. Code. Waivers shall be 
granted only when: 

a. Compliance with a standard would 
adversely affect the accomplishment of 
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the mission of an operator of a Federal 
computer system or related 
’ telecommunications system, or 

b. Cause a major adverse financial 
impact on the operator which is not 
offset by Governmentwide savings. 

Agency heads may act upon a written 
waiver request containing the 
information detailed above. Agency 
heads may also act without a written 
waiver request when they determine 
that conditions for meeting the standard 
cannot be met. Agency heads may 
approve waivers only by a written 
decision which explains the basis on 
which the agency head made the 
required finding(s). A copy of each such 
decision, with procurement sensitive or 
classified portions clearly identified, 
shall be sent to: National Institute of 
Standards and Technology; attn: FIPS 
Waiver Decisions, Technology Building, 
room B-154; Gaithersburg, MD 20899. 

In addition, notice of each waiver 
granted and each delegation of authority 
to approve waivers shall be sent 
promptly to the Committee on 
Government Operation of the House of 
Representatives and the Committee on 
Government Affairs of the Senate and 
shall be published promptly in the 
Federal Register. 

When the determination on a waiver 
applies to the procurement of equipment 
and/or services, a notice of the waiver 
determination must be published in the 
Commerce Business Daily as a part of 
the notice of solicitation for offers of an 
acquisition or, if the waiver 
determination is made after the notice is 


published, by amendment to such notice. 


A copy of the waiver, any supporting 
documents, the document approving the 
waiver and any supporting and 
accompanying documents, with such 
deletions as the agency is authorized 
and decides to make under 5 U.S.C. 
552(b), shall be part of the procurement 
documentation and retained by the 
agency. 

14. Where to Obtain Copies. Copies of 
this publication are for sale by the 
National Technical Information Service, 
U.S. Department of Commerce, 
Springfield, VA 22161. (Sale of the 
included specifications document is by 
arrangement with the International 
Telecommunication Union.) When 
ordering, refer to Federal Information 
Processing Standards Publication 
(FIPSPUB ), and the title. When 
microfiche is desired, this should be 
specified. Payment may be made by 
check, money order, purchase order, 
credit card, or deposit account. 


Draft Federal Information Processing 
Standards Publication ___ 


(Date) 


Announcing the Standard for 12,000 and 
14,400 Bit/Second Four-Wire Duplex 
Modems for Data Communications Use 
on Telephone-Type Circuits 


Federal Information Processing 
Standards Publications (FIPS PUBS) are 
issued by the National Institute of 
Standards and Technology after 
approval by the Secretary of Commerce 
pursuant to section 111(d) of the Federal 
Property and Administrative Services 
Act of 1949 as amended by the 
Computer Security Act of 1987, Public 
Law 100-235. 

1. Name of Standard. 12,000 and 
14,400 Bit/Second Four-Wire Duplex 
Modems for Data Communications Use 
on Telephone-type Circuits (FIPS PUB 


2. Category of Standard. 
Telecommunications Standard. 

3. Explanation. Modems are used to 
modulate digital data into a form that 
can be transmitted within the voice- 
band frequencies passed by telephone- 
type circuits, and to demodulate the 
information back to digital data at a 
destination. 

The modern described by this 
standard is based upon International 
Telegraph and Telephone Consultative 
Committee (CCITT) Recommendation 
V.33. 

4. Approving Authority. Secretary of 
commerce. 

5. Maintenance Agency. National 
Communications System, Office of 
Technology and Standards. 

6. Related Document. Federal 
Information Resources Management 
Regulation 201-39, Acquisition of 
Federal Information Processing 
Resources by Contracting. 

7. Objectives. This standard is 
intended to facilitate interoperability 
between telecommunication facilities 
and systems of the Federal Government. 

8. Applicability. This standard shall 
be used by all Federal departments and 
agencies when procuring new equipment 
and services that utilize 12,000 and/or 
14,400 bit/s four-wire duplex modems 
for data communications use on 
telephone-type circuits. However, it is 
not mandatory for use when expanding 
or replacing equipment in already 
existing networks of modems. 

9. Specifications. The specifications 
are CCITT Recommendation V.33, 14,400 
Per Second Modem Standardized for 
Use on Point-to-Point 4-Wire Leased 
Telephone-Type Circuits. 

Requirements are as follows: 
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a. Section 2 of CCITT 
Recommendation V.33 is adopted with 
the following exception: 

(1) Modems may implement one or 
both of the data rates (i.e., 12,000 and/or 
14,400 bits/s). 

b. Use of section 3 of CCITT 
Recommendation V.33 is adopted. 

c. Section 4 of CCITT 
Recommendation V.33 is adopted. 

d. Use of section 5 of CCITT 
Recommendation V.33 is optional. 

e. Use of section 6 of CCITT 
Recommendation V.33 is optional. 

f. Section 7 of CCITT 
Recommendation V.33 is adopted. 

g. Section 8 of CCITT 
Recommendation V.33 is adopted. 

h. Section 9 of CCITT 
Recommendation V.33 is adopted. 

i. Use of section 10 of CCITT 
Recommendation V.33 is adopted as an 
optional capability. 

10. Qualifications. This standard is 
based upon CCITT Recommendation 
V.33, that has undergone extensive 
international review and has been 
widely implemented by manufacturers. 
However, this standard will be reviewed 
at five year intervals to ensure that the 
needs of Governments users are 
adequately addressed. 

11. Patents. Modems implementing 
this standard may be covered by U.S. 
and foreign patents. 

12. Implementation. The use of this 
standard by Federal departments and 
agencies is compuisory and binding for 
the acquisition of new equipment and 
services, effective October 17, 1991, 
except as noted in section 8. 

13. Waivers. Under certain 
exceptional circumstances, the heads of 
Federal departments and agencies may 
approve waivers to Federal Information 
Processing Standards, (FIPS). The head 
of such an agency may redelegate such 
authority only to a senior official 
designated pursuant to section 3506(b) 
of title 44, U.S. Code. Waivers shall be 
granted only when: 

a. Compliance with a standard would 
adversely affect the accomplishment of 
the mission on an operator of a Federal 
computer system or related 
telecommunications system, or 

b. Cause a major adverse financial 
impact on the operator which is not 
offset by Governmentwide savings. 

Agency heads may act upon a written 
waiver request containing the 
information detailed above. Agency 
heads may also act without a written 
waiver request when they determine 
that conditions for meeting the standard 
cannot be met. Agency heads may 
approve waivers only by a written 
decision which explains the basis on 





which the agency head made the 
uired finding(s). A copy of each such 


shall be sent to: National Institute of 
Standards and Technology; attn: FIPS 
Waivers Decisions, Technology 
Building, room B-154; Gaithersburg, MD 
20899. 

In addition, notice of each waiver 
granted and each delegation of authority 
to approve waivers shall be sent 
promptly to the Committee on 
Government Operation of the House of 
Representatives and the Committee on 
Government Affairs of the Senate and 
shall be published promptly in the 
Federal Register. 

When the determination on a waiver 
applies to the procurement of equipment 
and/or services, a notice of the waiver 
determination must be published in the 
Commerce Business Daily as a part of 
the notice of solicitation for offers of an 
acquisition or, if the waiver 
determination is made after the notice is 
published, by amendment to such notice. 

A copy of the waiver, any supporting 
documents, the document approving the 
waiver and any supporting and 
accompanying documents, with such 
deletions as the agency is authorized 
and decides to make under 5 U.S.C. 
552(b), shall be part of the procurement 
documentation and retained by the 
agency. 

14. Where to-Obtain Copies. Copies of 
this publication are for sale by the 
National Technical Information Service, 
U.S. Department of Commerce, 
Springfield, VA 22161. (Sale of the 
included specifications document is by 
arrangement with the International 
Telecommunication Union.) When 
ordering refer to the Federal Information 
Processing Standards Publication 
(FIPSUB ), and the title. When 
microfiche is desired, this should be 
specified. Payment may be made by 
check, money order, purchase order, 
credit card, or deposit account. 


Draft Federal Information Processing 
Standards Publication__ 


(Date) 


Announcing the Standard for Error 
Correction in Modems Employing 
Asynchronous-to-Synchronous 
Conversion 


Federal Information Processing 
Standards Publications (FIPS PUBS) are 
issued by the National Institute of 
Standards and Technology after 
approval by the Secretary of Commerce 
pursuant to section‘111(d) of the Federal 
Property and Administrative Services 
Act of 1949 as amended by the 


Computer Security Act of 1987, Public 
Law 100-235. 

1. Name of Standard. Error Correction 
in Modems Employing Asynchronous-to- 
Synchronous Conversion (FIPS PUB 


——4} 

2. Category of Standard. 
Telecommunications Standard. 

3. Explanation. Modems are used to 
modulate digital data into a form that 


‘ can be transmitted within the voice- 


band frequencies passed by emer 
type circuits, and to demodulate the 
information back to digital data at a 
destination. The method of error 
correction described in this standard is 
error correction by retransmission. 

The modem error correction 
techniques described by this standard 
are based upon International Telegraph 
and Telephone Consultative Committee 
(CCITT) Recommendation V.42. 

4. Approving Authority. Secretary of 
Commerce. 

5. Maintenance Agency. National 
Communications System, Office of 
Technology and Standards. 

6. Related Document. Federal 
Information Resources Management 
Regulation 201-39, Acquisition of 
Federal Information Processing 
Resources by Contracting. 

7. Objectives. This standard is 
intended to facilitate interoperability 
between telecommunication facilities 
and systems of the Federal Government. 

8. Applicability. This standard shall 
be used by all Federal departments and 
agencies when procuring new equipment 
and services that utilize error correction 
in modems employing asynchronous-to- 
synchronous conversion. However, it is 
not mandatory for use when expanding 
or replacing equipment in already 
existing networks of modems. 

9. Specifications. The specifications 
are CCITT Recommendation V.42, Error- 
Correcting Procedures for DCES Using 
Asynchronous-to-Synchronous 
Conversion. 

Requirements are as follows: 

Note: Modems complying with this FIPS 
standard shall be capable of either LAPM 
and the “Alternative Procedure” described or 
just the “Alternative Procedure” (i.e., MNP). 


a. Section 4 of CCITT 
Recommendation V.42 is adopted. 

b. Section 5 of CCITT 
Recommendation V.42 is adopted with 
the following exception: 

(1) The indicated Interchange Circuits 
are optional. 

c. Sections 6, 7, 8, 9, 10, 11, 12, annex 
A, and annex B of CCITT 
Recommendation V.42 are adopted. 

10. Qualifications. This standard is 
based upon CCITT Recommendation 
V.42, that has undergone extensive 
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international review and has been 
widely implemented by manufacturers. 
However, this standard will be reviewed 
at five year intervals to ensure that the 
needs of Government users are 
adequately addressed. 

11. Patents. Modems implementing 
this standard may be covered by U.S. 
and foreign patents. 

12. Implementation. The use of this 
standard by Federal departments and 
agencies is compulsory and binding for 
the acquisition of new equipment and 
services, effective October 17, 1991, 
except as noted in section 8. 

13. Waivers. Under certain 
exceptional circumstances, the heads of 
Federal departments and agencies may 
approve waivers to Federal Information 
Processing Standards (FIPS). The head 
of such an agency my redelegate such 
authority only to a senior official 
designated pursuant to section 3506(b) 
of title 44, U.S. Code. Waivers shall be 
granted only when: 

a. Compliance with a standard would 
adversely affect the accomplishment of 
the mission of an operator of a Federal 
computer system or related 
telecommunications systems, or 

b. Cause a major adverse financial 
impact on the operator which is not 
offset by Governmentwide savings. 

Agency heads may act upon a written 
waiver request containing the 
information detailed above. Agency 
heads may also act without a written 
waiver request when they determine 
that conditions for meeting the standard 
cannot be met. Agency heads may 
approve waivers only by a written 
decision which explains the basis on 
which the agency head made the 
required finding{s). A copy of each such 
decision, with procurement sensitive or 
classified portions clearly identified, 
shall be sent to: National Institute of 
Standards and Technology; attn: FIPS 
Waiver Decisions, Technology Building, 
room B-154; Gaithersburg, MD 28899. 

In addition, notice of each waiver 
granted and each delegation of authority 
to approve waivers shall be sent 
promptly to the Committee on 
Government Operation of the House of 
Representatives and the Committee on 
Government Affairs of the Senate and 
shall be published promptly in the 
Federal Register. 

When the determination on a waiver 
applies to the procurement of equipment 
and/or services, a notice of the waiver 
determination must be published in the 
Commerce Business Daily as a part of 
the notice of solicitation for offers of an 
acquisition or, if the waiver 
determination is made after the notice is 
published, by amendment to such notice. 
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A copy of the waiver, any supporting 
documents, the document approving the 
waiver and any supporting and 
accompanying documents, with such 
deletions as the agency is authorized 
and decides to make under 5 U.S.C. 
552(b), shall be part of the procurement 
documentation and retained by the 
agency. 

14. Where to Obtain Copies. Copies of 
this publication are for sale by the 
National Technical Information Service, 
U.S. Department of Commerce, 
Springfield, VA 22161. (Sale of the 
included specifications document is by 
arrangement with the International 
Telecommunication Union.) When 
ordering, refer to Federal Information 


Processing Standards Publication _____ © 


(FIPSPUB) ), and the title. When 
microfiche is desired, this should be 
specified. Payment may be made by 
check, money order, purchase order, 
credit card, or deposit account. 


Draft Federal Information Processing 
Standards Publication 


(Date) 


Announcing the Standard for Data 
Compression in Modems Employing 
CCITT V.42 Error Correction 


Federal Information Processing 
Standards Publications (FIPS PUBS) are 
issued by the National Institute of 
Standards and Technology after 
approval by the Secretary of Commerce 
pursuant to section 111(d) of the Federal 
Property and Administrative Services 
Act of 1949 as amended by the 
Computer Security Act of 1987, Public 
Law 100-235. 

1. Name of Standard. Data 
Compression in Modens Employing 
CCITT V.42 Error Correction (FIPS PUB 

). 

2. Category of Standard. 
Telecommunications Standard. 

3. Explanation. Modems are used to 
modulate digital data into a form that 
can be transmitted within the voice- 
band frequencies passed by telephone- 
type circuits, and to demodulate the 
information back to digital data at a 
destination. Data compression is 
obtained by substituting strings of 
characters by reduced length codes at a 
transmitting modem and replacing the 
transmitted codes by the original strings 
of characters at a receiving modem. 

The modem data compression 
techniques described by this standard 
are based upon International Telegraph 
and Telephone Consultative Committee 
(CCITT) Recommendation V.42 bis. 

4. Approving Authority. Secretary of 
Commerce. 


5. Maintenance Agency. National 
Communications System, Office of 
Technology and Standards. 

6. Related Document. Federal 
Information Resources Management 
Regulation 201-39, Acquisition of 
Federal Information Processing 
Resources by Contracting. 

7. Objectives. This standard is 
intended to facilitate interoperability 
between telecommunication facilities 
and systems of the Federal Government. 

8. Applicability. This standard shall 
be used by all Federal departments and 
agencies when procuring new equipment 
and services that utilize data 
compression in modems employing 
CCITT V.42 error correction. However, 
it is not mandatory for use when 
expanding or replacing equipment in 
already existing networks of modems. 

9. Specifications. The specifications 
are CCITT Recommendation V.42 bis, 
Data Compression Procedures for DCEs 
Using Error Correcting Procedures. 

Requirements are as follows: 

Note: Modems complying with this FIPS 
standard shall be capable of either LAPM 
and the “Alternative Procedure” described or 
just the “Alternative Procedure” (i.e., MNP). 


a. Sections 1 through 10 of CCITT 
Recommendation V.42 bis are adopted. 

b. Annex A of CCITT 
Recommendation V.42 bis is adopted. 

10. Qualifications. This standard is 
based upon CCITT Recommndatin V.42 
bis, that has undergone extensive 
international review and has been 
widely implemented by manufacturers. 
However, this standard will be reviewed 
at five year intervals to ensure that the 
needs of Government users are 
adequately addressed. 

11. Patents. Modems implementing 
this standard may be covered by U.S. 
and foreign patents. 

12. Implementation. The use of this 
standard by Federal departments and 
agencies is compulsory and binding for 
the acquisition of new equipment and 
services, effective October 17, 1991, 
except as noted in section 8. 

13. Waivers. Under certain 
exceptional circumstances, the heads of 
Federal departments and agencies may 
approve waivers to Federal Information 
Processing Standards (FIPS). The head 
of such an agency may redelegate such 
authority only to a senior official 
designated pursuant to section 3506(b) 
of title 44, U.S. Code. Waivers shall be 
granted only when: 

a. Compliance with a standard would 
adversely affect the accomplishment of 
the mission of an operator of a Federal 
computer system or related 
telecommunications system, or 


b. Cause a major adverse financial 
impact on the operator which is not 
offset by Governmentwide savings. 

Agency heads may act upon a written 
waiver request containing the 
information detailed above. Agency 
heads may also act without a written 
waiver request when they determine 
that conditions for meeting the standard 
cannot be met. Agency heads may 
approve waivers only by a written 
decision which explains the basis on 
which the agency head made the 
required finding(s). A copy of each such 
decision, with procurement sensitive or 
classified portions clearly identified, 
shall be sent to: National Institute of 
Standards and Technology; attn: FIPS 
Waiver Decisions, Technology Building, 
room B-154; Gaithersburg, MD 20899. 

In addition, notice of each waiver 
granted and each delegation of authority 
to approve waivers shall be sent 
promptly to the Committee on 
Government Operation of the House of 
Representatives and the Committee on 
Government Affairs of the Senate and 
shall be published promptly in the 
Federal Register. 

When the determination on a waiver 
applies to the procurement of equipment 
and/or services, a notice of the waiver 
determination must be published in the 
Commerce Business Daily as a part of 
the notice of solicitation for offers of an 
acquisition or, if the waiver 
determination is made after the notice is 
published, by amendment to such notice. 

A copy of the waiver, any supporting 
documents, the document approving the 
waiver and any supporting and 
accompanying documents, with such 
deletions as the agency is authorized 
and decides to make under 5 U.S.C. 
552(b), shall be part of the procurement 
documentation and retained by the 
agency. 

14. Where to Obtain Copies. Copies of 
this publication are for sale by the 
National Technical Information Service 
U.S. Department of Commerce, 
Springfield, VA 22161. (Sale of the 
included specifications document is by 
arrangement with the International 
Telecommunication Union.) When 
ordering, refer to Federal Information 
Processing Standards Publication 
(FIPSPUB ), and the title. When 
microfiche is desired, this should be 
specified. Payment may be made by 
check, money order, purchase order, 
credit card, or deposit account. 


[FR Doc. 91-9025 Filed 4-16-91; 8:45 am] 
BILLING CODE 3510-CN-M 





15592 


National Oceanic and Atmospheric 
Administration 


Marine Mammals; Issuance of Permit; 
Kenneth C. Balcomb (P33D) 


On August 28, 1990, notice was 
published in the Federal Register (56 FR 
35165) that an application had been filed 
by Mr. Kenneth C. Balcomb, III, 
Research Biologist, Center for whale 
Research, 1359 Smuggler’s Cove, Friday 
Harbor, WA 98250, to take 1500 
Humpback whales (M 
novaeangliae), 1000 Fin whales 
(Balaenoptera physalus), 100 Right 
whales (£ubalaena giacialis}, 1000 Blue 
whales (2. musculus), 500 killer whales 
(Orcinus orca), and 1000 Baird’s beaked 
whales (Berardius bairdii) for scientific 
research. 

Notice is hereby given that on April 
10, 1991, as authorized by the provisions 
of the Marine Mammal Protection Act 
(16 U.S.C. 1361-1407) and the Endangerd 
Species Act of 1973 (16 U.S.C. 1531- 
1543), the National Marine Fisheries 
Service issued a Permit for the above 
taking subject to certain conditions set 
forth therein. 

Issuance of this Permit as required by 
the Endangered Species Act of 1973 was 
based on a finding that such Permit; (1) 
was applied for in good faith; (2) will not 
operate to the disadvantage of the 
endangered species which are the 
subject of this Permit; (3) and is 
consistent with the purposes of policies 
set forth in Section 2 of the Endangered 
Species Act of 1973. This Permit was 
also issued in accordance with and is 
subject to parts 220-222 of title 50 CFR, 
the National Marine Fisheries Service 
regulations governing endangered 
species permits. 

The Permit is available for review by 
interested persons in the following 
offices: 

By appointment: Permit Division, Office 
of Protected Resources, National 
Marine Fisheries Service, 1335 East- 
West Highway, suite 7324, Silver 
Spring, Maryland 20910 (301/427— 
2289); 

Director, Alaska Region, National 
Marine Fisheries Service, 709 West 
9th Street, Juneau, Alaska 90731 (907/ 
586-7221); 

Director, Northwest Region, National 
Marine Fisheries Service, 7600 Sand 
Point Way, NE., BIN CI7500, Seattle, 
Washington 78115 (209/526-6150). 

Director, Southwest Region, National 
Marine Fisheries Service, 300 South 
Ferry Street, Terminal Island, 
California 90731-7415 (213/514-6196). 


Dated: April 10, 1991. 
Nancy Foster, 
Director, Office of Protected Resources, 
National Marine Fisheries Serivce. 
[FR Doe. 91-8949 Filed 4-16-91; 6:45 am] 
BILLING CODE 3510-22-M 


Marine Mammals; Permit Mod: North 
Gulf Oceanic Society (P351C/D); 
Modification to Permit No. 645 and 
Permit No. 618 


Notice is hereby given that pursuant 
to the provisions of § 216.33 {d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR part 216) and § 222.23 of the 
regulations governing endangered fish 
and wildlife permits (50 CFR part 222), 
Scientific Research Permits No. 645 and 
618 issued to North Gulf Oceanic 
Society, P.O. Box 15244, Homer, Alaska, 
99603, on July 11, 1988 (53 FR 26845) and 
on January 26, 1988 (53 FR 2070), 
respectively, to take killer whales 
(Orcinus orca) ands humpback whales 
(Megaptera novaeangliae) by 
harassment during the course of photo- 
identification studies, are modified as 
follows: 


Permit No. 645—Killer Whales 


Sections B.6 and B.10 are changed to 
read: 


B.6 The Holder shall submit an annual report 
by December 31 of each year describing 
the activities that have been conducted 
under the Permit including any incidents 
of harassment. Harassment shall be 
defined as an approach of closer than 
100 meters or any change in behavior or 
movements of an animal due to the 
research. 

B.10 The authority to harass the marine 
mammals authorized herein shall extend 
from the date of issuance through 
December 31, 1992. The terms and 
ye eens of the Permit shall remain in 
effect. 


Permit No. 618—Humpback Whales 


Section A is changed to read: 


1 Up to 400 humpback whales (Megaptera 
novaeangliae) may be inadvertently 
harassed annually, beginning with the 
1991 field season, while conducting 
photo-identification studies. Animals 
may be encountered and photographed 
more than once, although during any 
single encounter no more than three 
attempts may be made to approach a 
single individual, cow/calf pair or 
discrete group of animals within 100 
meters. 


Section B.9 is changed to read: 
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9 The authority to harass the marine 
mammals authorized herein shall extend 
from the date of issuance through 
December 31, 1992. The terms and 
conditions of the Permit (sections B and 
C) shall remain in effect. 


These modifications became effective 


on January 1, 1991. 


Documents pertaining to these Permits 
and Modifications are available for 
review in the following offices: 

By appointment: Office of Protected 
Resources, National Marine Fisheries 
Service, 1335 East-West Hwy., room 
7324, Silver Spring, Maryland 20910 
(301/427-2289); 

Director, Alaska Region, National 
Marine Fisheries Service, 709 West 
9th Street, Federal Building, Juneau, 
Alaska 99802 (907/586-7221). 

Dated: April 10, 1991. 

Nancy Foster, 

Director, Office of Protected Resources, 

National Marine Fisheries Service. 

[FR Doc. 91-8950 Filed 4-16-91; 8:45 am] 

BILLING CODE 3510-22-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Defense Acquisition 


AGENCY: Office of the Secretary, DoD. 
ACTION: Notice of availability. 


SUMMARY: This document is to inform 
the public and Government Agencies of 
the availability of DoD Directive 5000.1, 
“Defense Acquisition,” DoD Instruction 
5000.2, “Defense Acquisition 
Management Policies and Procedures,” 
and DoD 5000.2-M, “Defense 
Acquisition Management Document and 
Reports.” Interested persons may obtain 
copies, at cost, from the National 
Technical Information Service (NTIS), 
5285 Port Royal Road, Springfield, VA 
22161, telephone 703-487-4650. The 
NTIS accession number for DoD 
Directive 5000.1 is PB91-959509; DoD 
Instruction 5000.2-PB91-959510; and 
DoD 5000.2-M-PB91-959511. 

Dated: April 11, 1991. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 91-8934 Filed 4-16-91; 8:45 am] 
BILLING CODE 3810-01-44 


Defense Intelligence Agency Advisory 
Board; Meeting 


AGENCY: Defense Intelligence Agency 
Advisory Board, DOD. 
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ACTION: Notice of closed meeting. 


SUMMARY: Pursuant to the provisions of 


subsection ,(d) of section 10:of Public 
Law 92-463, as amended by Section 5 of 
Public Law 94-409, notice is hereby 
given that a closed meeting of the DIA 
Advisory Board has been scheduled as 
follows: 

DATES: Tuesday and Wednesday, May 
21-22, 1991 (8 a.m. to 5 p.m.) each day. 
ADDRESSES: The DIAC, Bolling AFB, 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Lieutenant Colonel John G. Sutay, 
USAF, Chief, DIA Advisory Board, 

- Washington, DC 20340-1328 (202/373- 
4930). 

SUPPLEMENTARY INFORMATION: The 
entire meeting is devoted to the 
discussion of classified information as 
defined in section 552b{c)(1), Title 5 of 
the U.S. Code and therefore will be 
closed to the public. The Board will 
receive briefings on and discuss several 
current critical intelligence issues and 
advise the Director, DIA, on related 
scientific and technical intelligence 
matters. 


Dated: March 27, 1991. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 91-8935 Filed 4-16-91; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Army 
Privacy Act of 1974; Record System 
Amegdment 


AGENCY: Department of the Army, DOD. 


ACTION: Amendment of a records 
systems. 


SUMMARY: The Department of the Army 


proposes to amend eight record systems 
in its inventory of record system notices 
subject to the Privacy Act of 1974, as 
amended (5 U.S.C. 552a). 
DATES: The proposed actions will be 
effective without further notice on May 
17, 1991, unless comments are received 
which would result in a contrary 
determination. 
ADDRESSES: Send comments to Ms. 
Alma Lopez, Office of Systems 
Management Branch (ASOP-MP) Ft. 
Huachuca, AZ 85613-5000. 
SUPPLEMENTARY INFORMATION: The 
Department of the Army record system 
notices subject to the Privacy Act of 
1974, as amended, have been published 
in the Federal Register as follows: 
50 FR 22090, May 29, 1985 (DOD Compilation, 
changes follow) 
51 FR 23576, Jun. 30, 1986 


51 FR 30900, Aug. 29, 1986 
51 FR 40479, Nov. 7, 1986 - 
51 FR 44361, Dec. 9, 1986 
52 FR 11847, Apr. 13, 1987 
52 FR 18798, May 19, 1987 
52 FR 25905, Jul. 9, 1987 


’ 52 FR 32329, Aug. 27, 1987 


52 FR 43932, Nov. 17,1987 

53 FR 12971, Apr. 29, 1988 

53 FR 16575, May 10, 1988 

53 FR 21509, Jun. 8, 1988 

53 FR 28247, Jul. 27, 1988 

53 FR 28249, Jul. 27, 1988 

53 FR 28430, Jul. 28, 1988 

53 FR.34576, Sep. 7, 1988 

53.FR 49586, Dec. 8, 1988 

53 FR 51580, Dec. 22, 1988 

54 FR 10034, Mar. 9, 1989 

54 FR 11790, Mar. 22, 1989 

54 FR 14835, Apr. 13, 1989 

54 FR 46965, Nov. 8, 1989 

54 FR 50268, Dec. 5, 1989 

55 FR 13935, Apr. 13, 1990 

55 FR 21897, May 30, 1990 (Army Address 
Directory) 

55 FR 41743, Oct. 15, 1990 

55 FR 46707, Nov. 6, 1990 

55 FR 46708, Nov. 6, 1990 

55 FR 48678, Nov. 21, 1996- 

55 FR 48671, Nov. 21, 1990:(Amended ID 
Numbers) 

55 FR 51467, Dec. 14, 1990 

56.FR 7018, Feb. 21, 1991 
The amendments are not within the 

purview of subsection (r) of the Privacy 

Act of 1974, as amended (5 U.S.C. 552a), 

which requires the submission of an 

altered system report. The specific 

changes to the record systems being 

amended are set forth below, followed 

by the record system notices, as 

amended, published in their entirety. 


Dated: March 27, 1991. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
A0350-1DAMI 
System name: 


INSCOM, Personal Qualification and 
Training Profile (53 FR 34577, September 
7, 1988). 

Changes: 


* * * * 


System location: 


Delete entry and replace with “United 
States Army Intelligence and Security 
Command, Ft Belvoir, VA 22060-5370.” 


* * * * * 


Retention.and disposal: 


Delete “until the usefulness of the 
report is exhausted. Hard copy records 
and reports” and replace with “for 2 
years and”. 


System manager{s) and address: 


Delete entry and replace with 
“Commander, United States Army 


Intelligence and Security Command, Ft. 
Belvoir, VA 22060-5370.” 


Notification procedure: 


Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the 
Commander, United States Army 
Intelligence and Security Command, 
ATTN: TACSF-FI, Ft. Meade, MD 20755- 
5995. 

Individual must furnish the full name, 
Social Security Number, current 
address, telephone number, and 
signature.” 


Record access procedure: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, United 
States Army Intelligence and Security 
Command, ATTN: JACSF-FI, Ft. Meade, 
MD, 20755-5995. 

Individuals must furnish the full name, 
Social Security Number, current 
address, telephone number, and 
signature.” 


Contesting record procedures: 


Add at the end “or may be obtained 
from the system manager.” 


* * * * * 


A0350-1DAM!I 


SYSTEM NAME: 


INSCOM, PERSONAL QUALIFICATION AND 
TRAINING PROFILE. 


SYSTEM LOCATION: 


United States Army Intelligence and 
Security Command, Ft. Belvoir, VA, 
22060-5370. 


CATEGORIES OR INDIVIDUALS COVERED BY THE 
SYSTEM: 

All Army military personnel assigned 
to Headquarters, United States Army 
Intelligence and Security Command and 
its attached activities. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


File contains individual's name, Social 
Security Number, pay grade, primary 
military occupational specialty (PMOS)/ 
Specialty skill identifier (SSI), date of 
last evaluation report, sex, date of birth, 
organization/unit processing code, duty 
section, height, weight, weight control 
program status, physical profile factors 
(PULHES), date of last physical 
examination, examination, profile 
status, expiration date of temporary 
profile, over 40 medical clearance status, 
date last Humen Immunodificiency 





Virus (HIV) test, date last Army 
physical fitness test (APFT), APFT 
results, APFT scores, date last skill 
qualification test (SQT), SQT score, 
PLDC attendance, CAS3 attendance, 
date last weapons qualification, 
weapons qualification status, caliber of 
weapon in which qualified, date last 
subversion and espionage directed 
against defense in which qualified, date 
last subversion and espionage directed 
against defense activities (SAEDA) 
training, date of last operations security 
training, and similar personnel, medical 
and training related data pertaining to 
assignments. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 3012 and Executive Order 
9397. 


PURPOSE(S): 

To maintain a consolidated file of 
specified personnel, medical and 
training related data pertaining to all 
Army military personnel assigned to 
Headquarters United States Army 
Intelligence and Security Command and 
their supporting tenant activities. 

A consolidated records system of 
selected data is required to more 
efficiently and effectively provide 
management and training support to 
assigned personnel. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

The “Blanket Routine Uses” set forth 
at the beginning of the Army's 
compilation of record system notices 
apply to this system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ASSESSING, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Hard disc, floppy diskettes and paper 
records in file cabinets. 


RETRIEVABILITY: 


By individual's name, Social Security 
Number or other individually identifying 
characteristics. 


SAFEGUARDS: 


Military police are used as security 
personnel. A stringent employee 
identification badge and visitor 
registration/escort system is in effect. 
The computer terminal and hard copy 
records are maintained in areas 
accessible only to authorized personnel 
who have a need for the information in 
the performance of their official duties. 
The computerized records system is 
accessed and updated by the custodian 
of the records system and by a limited 
number of other personnel responsible 


for servicing the records in the 
performance of their official duties. 
Access to the computer file requires 
utilization of a password. Once in the 
system, access is restricted to only the 
user's applicable portions of the system. 
One unit cannot access another unit’s 
records. All hard copy products bear 
Privacy Act labels. 


RETENTION AND DISPOSAL: 

All data pertaining to an individual is 
deleted from the computer file during 
the individual's out-processing. Paper 
records are retained for 2 years and are 
destroyed as unclassified For Official 
Use Only waste. 


SYSTEM MANAGER(S) AND ADDRESS: 

Commander, United States Army 
Intelligence and Security Command, Ft, 
Belvoir, VA 22060-5370. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the 
Commander, United States Army 
Intelligence and Security Command, 
ATTN: IACSF-FI, Ft, Meade, MD 20755- 
5995. 

Individuals must furnish his/her full 
name, Social Security Number, current 
address, telephone number, and 
signature. 


RECORD ACCESS PROCEDURE: 


Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, United 
States Army Intelligence and Security 
Command, ATTN: IACSF-FI, Ft. Meade, 
MD 20755-5995. 

Individuals must furnish the full name, 
Social Security Number, current 
address, telephone number, and 
signature. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

From the individual and from the 
official military personnel records, 
official health records and local training 
records during in-processing. Data for 
updates to records in the system are 
obtained from the individual and from 
source documents utilized to update the 
individual's official records. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 
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A0380-67DAMI 
System name: 


Personnel Security Clearance 
Information Files (50 FR 22154, May 29, 
1985). 


Changes: 


* * * * * 


Authority for maintenance of the 
system: 


Change “10885” to “10865” and add 
“and Executive Order 9397” to the end 
of the entry. 


* * * * 


Retention and disposal: 
Change the ZIP code to “20755-5995”. 
System manager(s) and address: 
Change ZIP code to “20755-5250”. 
Notification procedure: 


Delete entry and replace with 
“Individuals seeking to determine 
information about the status or degree of 
personnel security clearance/access 
contained in this record system should 
address written inquiries to the 
installation or command security officer 
where assigned or employed. 
Information contained in investigative 
files may be obtained from the 
appropriate investigative agency. 

Individual should provide the full 
name, Social Security Number, current 
address, and telephone number.” 


Record access procedures: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, ATTN: 
Security Officer, of the command or 
installation where assigned or 
employed. 

Individual should provide the full 
name, Social Security Number, current 
address, and telephone number. 

For personal visits to the Security 
Office, the individual should be able to 
provide identification (e.g., driver's 


_ license, identification card) and verbal 


information that can be verified with the 
office records. 

Requests for information contained in 
investigative files should be addressed 
to appropriate investigative agency with 
personal identifying data required by 
that system as published in the Federal 
Register.” 


Contesting record procedures: 


Add at the end “or may be obtained 
from the system manager.” 
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Exemptions claimed for the system: 


Delete entry and replace with “Parts 
of this system may be exempt under 5 
U.S.C. 552a(k) (1), (2), or (5) as 
applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b) (1), (2), 
and (3), (c), and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager.” 


A0380-67DAMI 


SYSTEM NAME: 


Personnel Security Clearance 
Information Files. 


SYSTEM LOCATION: 


Joint Adjudicative Clearance System 
(segment of the Defense Central Index 
of Investigation), Defense Investigative 
Service, Fort Holabird, MD 21203. 

Decentralized segments may be 
maintained by offices at Department of 
the Army Staff agencies, major 
commands, installations, activities, and 
unified and specified commands, as 
records relate to the individual's 
personnel security and clearance status. 
Official mailing addresses are published 
as an appendix to the Army's 
compilation of record systems notices. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any individual, civilian or military, 
affiliated with the U.S. Army by 
assignment, employment, contractual 
relationship, or as the result of an 
interservice support agreement on whom 
a personnel security clearance 
determination has been completed, is in 
process, or may be pending. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


File may contain pending and 
completed personnel security clearance 
actions on individuals by personal 
identifying data. It may also contain 
briefing/debriefing statements for 
special programs, sensitive positions, 
and other related information and 
documents required in connection with 
personnel security clearance 
determinations. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Executive Orders 10450 and 10865; 10 
U.S.C. 3013; 50 U.S.C. 4039; and the 
National Security Act of 1947; and 
Executive Order 9397. 


PURPOSE(S); 

To assist in the processing of 
personnel security clearance actions, to 
record security clearances issued or 
denied; and to verify eligibility for 


organization. Investigative reports 


access to classified information or 
assignment to a sensitive position. 


ROUTINE OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Information may be released to 
federal agencies based on formal 
accredition as specified in official 
directives, regulations. and 
demonstrated need-to-know; to federal, 
state, local, and foreign law 
enforcement, intelligence, or security 
agencies in connection with a lawful 
investigation under their jurisdiction; 
and to commanders/agency heads for 
adverse personnel actions such as 
fraudulent enlistment proceedings, 
removal from sensitive duties, 
elimination from the service, removal 
from employment, denial to a restricted 
or sensitive area, and revocation of 
security clearance. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Paper records in folders, file cards; 
computer tape, punch cards, or disks. 


RETRIEVABILITY: 


Alphabetically by individual's 
surname or Social Security Number. 


Records are stored in locked buildings 
which employ security guards and are 
subject to Military Policy and/or local 
civilian law enforcement patrol security. 
All records are maintained in areas 
accessible only to authorized personnel 
who are properly screened, cleared, and 
trained. Use of computers, including 
remote terminals, requires knowledge of 
special transaction codes to preserve 
integrity of data. 


RETENTION AND DISPOSAL: 


Primary system files are destroyed at 
the same time as the dossier upon which 
security clearance action was based. 
Decentralized personnel 
security clearance files are either (1) 
destroyed upon termination of access, 
(2) destroyed 1 year from the date of 
transfer or separation of individual, or 
(3) forwarded to the gaining 
are 
forwarded to the United States Army 
Central Personnel Security clearance 
Facility, Ft. Meade, MD for inclusion in 
dossier at the United States Army 
Intelligence and Security Command 
Investigative Records Satan Ft. 
Meade, MD 20755-5995. Dossiers are 
maintained no longer than 15 years from 
date of last entry unless significant 
adverse information is present, in which 
case retention is 25 years. Copies of 


_ 


investigative reports are destroyed upon 
completion of final action. 


SYSTEM MANAGER(S) AND ADDRESS: 
Commander, U.S. Army Central 
Personel Security Clearance Facility, 

Fort Meads, MD 20755-5250. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine 
information about the status.or degree of 
personnel security clearance/access ~ 
contained in this record system should 
address written inquiries to the 
installation or command security officer 
where assigned or employed. 
Information contained in investigative 
files may be obtained from the. 
appropriate invesigative agency. 

Individual should provide the full 
name, Social Security Number, current 
address, and telephone number. 


RECORD ACCESS PROCEDURE: 


Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, ATTN: 
Security Officer, of the command or 
installation where assigned:or 
employed. 

Individual should provide the full 
name, Social Security Number, current 
address, and telephone number. 

For personal visits to the Security 
Office, the individual should be able to 
provide identification {e.g., driver's 
license, identification card) and verbal 
information that can be verified with 
officer records. 

Requests for information contained in 
investigative files should be addressed 
to appropriate investigative agency with 
personal identifying data required by 
that system as published in the Federal 
Register. 


CONTESTING RECORD PROCEDURES: 


The Army's rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

From the Individual; investigative 
results from the Defense Investigative 
Service, U.S. Army Intelligence and 
Security Command, and other Federal, 
Department of Defense, and Army 
investigative or law enforcement 
agencies. 


Parts of this system may be exempt 


under § U.S.C. 552a(K) (1), (2), or (5) as 
applicable. 
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An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b) (1), (2), 
and (3), (c), and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager. 
A0381-20DAMI 
System name: 


Badge and Credential Files (50 FR 
22149, May 29, 1985). 


Changes: 


* * ® 


Authority: 


Add at the end “and Executive Order 
9397.” 


* * * * * 


System manager(s) and address: 


Delete “Assistant” and replace with 
“Deputy”; change ZIP code to “20310- 
1001”. 


Notification procedure: 


Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquires to the 
Commander, U.S. Army Intelligence and 
Security Command, ATTN: IACSF-FI, 
Fort Meade, MD 20755-5995; telephone 
(301) 377-4742/4743. 

Indiviual should provide the full 
name, Social Security Number, or other 
—* verifiable from the record 
itself.” 


Record access procedures: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, United 
States Army Intelligence and Security 
Command, ATTN: IACSF-FI, Fort 
Meade, MD 20755-5995; telephone (301) 
377-4741/4743. 

Individual should provide the full 
name, Social Secutity Number, current 
address, and telephone number. 

For personal visits, the individual 
should furnish acceptable identification 
and verbal information that can be 
verified from his/her file card.” 


* * a * * 


A0381-20DAMI 


SYSTEM NAME: 
Badge and Credential Files. 


SYSTEM LOCATION: 


U.S. Army Intelligence and Security 
Command, Ft Meade, MD 20755-5995. 

Decentralized Segments exist at U.S. 
Intelligence and Security Command 


groups, field stations, battalions, 
detachments, field or resident offices 
having assigned personnel who possess 
Military Intelligence badges and 
credentials. Official mailing addresses 
are published as an appendix to the 
Army’s compilation of record systems 
notices. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who currently possess or 
in the past possessed Military 
Intelligence badge and credential. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Card file contains the name, Social 
Security Number, rank, and badge and 
credential number of each person who 
has been issued Military Intelligence 
badge and credential. This card file is an 
index to a numerical filing system 
consisting of envelopes having a badge 
and credential status and Control Card 
(MIA Form 70) attached which contains 
the name of the individual, badge and 
credential number, component (military 
or civilian), millitary occupational 
specialty, clearance of civilian, authority 
for issue, and comments which indicate 
the history of the badge and credential 
keyed to the individuals having been 
assigned the badge and credential. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Executive Order 10450, sections 2, 3, 4, 
5, 6, 7, 8, 9, and 14; 10 U.S.C. 
3013(b)(c)(d) and (g); National Security 
Act of 1947, as amended; and Executive 
Order 9397. 


PURPOSE(S): 

To maintain control and 
accountability over Military Intelligence 
badges and credentials. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Information may be disclosed to 
Federal investigative and/or intelligence 
agencies to ascertain if an individual 
legally possesses badges and 
credentials. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
Card files. 


RETRIEVABILITY: 

Alphabetically by last name of 
possessor of badge and credential. 
SAFEGUARDS: 

Primary system is maintained in 
buildings employing security guards. 
Records are maintained in area 
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accessible only to authorized personnel 
who are properly cleared and trained. 


RETENTION AND DISPOSAL: 


Records are maintained indefinitely. 
Destruction is authorized by Central 
Custodian of the badge and credential. 


SYSTEM MANAGER(S) AND ADDRESS: 


The Deputy Chief of Staff for 
Intelligence, Headquarters, Department 
of the Army, The Pentagon, Washington, 
DC 20310-1001. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the 
Commander, U.S. Army Intelligence and 
Security Command, ATTN: IACSF-FI, 
Fort Meade, MD 20755-5995; telephone: 
(301) 377-4742/3. 

Individual should provide the full 
name, Social Security Number, or other 
mo sia verifiable from the record 
itself. 


RECORD ACCESS PROCEDURES: 


Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, United 
States Army Intelligence and Security 
Command, ATTN: IACSF-FI, Fort 
Meade, MD 20755-5995; telephone (306) 
667-4742 /4743. 

Individual should provide the full 
name, Social Security Number, current 
address, and telephone number. 

‘ For personal visits, the individual 
should furnish acceptable identification 
and verbal information that can be 
verified from his/her file card. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 

RECORD SOURCE CATEGORIES: 

U.S. Army personnel and security 
records and U.S. Army Orders. 
EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


A0381-45aDAMI 
System name: 


USAINSCOM Investigative Files (50 
FR 22150, May 29, 1985). 


Changes: 


* * * 
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Routine uses of records maintained in 
the system, including categories of users 
and the purposes of such uses: 


Delete the first four paragraphs and 
replace with “Accredited Federal 
criminal and civil law enforcement 
agencies including those responsible for 
conducting their own investigations of 
current or potential employees affiliated 
with the Department of Defense to 
determine suitability for employment or 
access to classified information. 

Other accredited Federal agencies 
serviced by the Office of Personnel 
Management who need to evaluate the 
suitability of potential employees 
formerly affiliated with the Department 
of Defense. 

Congress, including the General 
Accounting Office, for obtaining 
information concerning a constituent’s 
investigative and/or security records 
when that constituent requests aid. 

Veterans Administration to verify 
information on claims for entitlement.” 


* * * * * 


System manager(s) and address: 


Delete “Assistant” and replace with 
“Deputy”; change ZIP code to 20310- 
1001”. 


NOTIFICATION PROCEDURE: 


Delete entry and replace with 
“Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the 
Commander, U.S. Army Intelligence and 
Security Command, ATTN: IACSF-FI, 
Fort Meade, MD 20755-5995. 

Individual should provide the full 
name, Social Security Number, or other 
information verifiable from the record 
itself.” 


RECORD ACCESS PROCEDURES: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, U.S. Army 
Intelligence and Security Command, 
ATTN: IACSF-FI, Ft Meade, MD 20755- 
5995. 

Individual should provide the full 
name, Social Security Number, previous 
service number (if any), current address, 
and telephone number. 

Visits are limited to Building 4552, Ft 
Meade, MD 20755-5995, visitors must 
provide acceptable identification (e.g., 
valid driver's license, employing office’s 
identification card) and verbal 
information that can be verified with 
his/her case folder.” 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Delete entry and replace with “Parts 
of this system may be exempt under 5 
U.S.C, 552a(k) (1), (2), or (5) as 
applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b) (1), (2), 
and (3), (c), and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager.” 


A0381-45aDAMi 


SYSTEM NAME: 


USAINSCOM Investigative Files 
System. 


SYSTEM LOCATION: 


U.S. Army Intelligence and Security 
Command, Ft Meade, MD 20755-5995. 

Decentralized segments are located at 
U.S. Army Intelligence and Security 
Command groups, field stations, 
battalions, detachments, and field 
officers stations, worldwide. Official 
mailing addresses are published as an 
appendix to the Army’s compilation of 
record system notices. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Military personne! of the U.S. Army, 
including active duty, National Guard, 
reservists and retirees; civilian 
employees of the Department of the 
Army, including contract, temporary, 
part-time, advisory, and volunteer, 
citizen and alien employees located 
both in the U.S. and in overseas areas; 
industrial or contractor personnel who 
are civilians working in private industry 
for firms which have contracts involving 
cases to classified Department of 
Defense information; aliens granted 
limited access authorization to U.S. 
Defense information; Department of 
Defense alien personnel investigated for 
visa purposes; individuals about whom 
there is a reasonable basis to believe 
that they are engaged in, or plan to 
engage in, activities such as (1) theft, 
destruction, or sabotage of ammunition, 
equipment, facilities, or records 
belonging to Department of Defense 
units or installations, (2) possible 
compromise of classified defense 
information by unauthorized disclosure 
or by espionage, (3) subversion of 
loyalty, discipline or moral of 
Department of Army military or civilian 
personnel by actively encouraging 
violation of lawful orders and 
regulations or disruption of military 
activities, (4) demonstrations on active 
or reserve Army installations or 
immediately adjacent thereto which are 
of such character that they are likely to 
interfere with the conduct of military 
operations, (5) direct threats to 
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Department of Defense military or 
civilian employees regarding their 
official duties or to other persons 
authorized protection by Department of 
Defense resources, and (6) activities or 
demonstrations endangering classified 
defense contract facilities or key 
defense facilities of the Panama Canal 
approved by Headquarters, Department 
of the Army; certain non-Department of 
Defense affiliated persons whose 
activities involve them with the 
Department of Defense, namely, 
activities involving requests for 
admission to Department of Defense 
facilities or requests for certain 
information regarding Department of 
Defense personnel, activities, or 
facilities; persons formerly affiliated 
with the Department of Defense; persons 
who applied for or are/were being 
considered for employment with or 
access to Department of Defense such 
as applicants for military service, 
preinductees and prospective 
contractors; visa applicants, individuals 
residing on, having authorized official 
access to, or conducting or operating 
any business or other function at any 
Department of Defense installation and 
facility; and U.S. Army Intelligence and 
Security Command sources. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Requests for investigation and 
attachments thereto such as personal 
history statements; fingerprint cards; 
personnel security questionnaire; 
waivers for release of credit; medical 
and/or educational records; and 
National Agency check requests. 

Investigations conducted by U.S. 
Army Intelligence and Security 
Command or other Department of 
Defense, Federal, State or local 
investigative agency to include: National 
Agency checks; local agency checks; 
military records; birth records; 
employment records; education records; 
credit records; interviews of education, 
employment, and credit references; 
interviews of listed and developed 
character references; interviews of 
neighbors; documents which succinctly 
summarize information in subject's 
investigative file; case summaries 
prepared by both investigative contro] 
offices and requesters of investigation 
interrogation reports; correspondence 
pertaining to the investigation or its 
adjudications by clearance authority to 
include; (1) information which reflects 
the chronology of the investigation and 
adjudication; (2) all recommendations 
regarding the future status of the 


. subject; (3) actions of security/loyalty 


review boards (4) final actions/ 
determinations made regarding the 





subject; and (5) security clearance, 
limited access authorization, or security 
determination; index tracing reference 
which contains aliases and the names of 
the subject and names of co-subjects; 
U.S. Army Intelligence and Security 
Command form indicating dossier has 
been reviewed and all material therein 
conforms to Department of Defense 


Command form to indicate material has 
been removed and forwarded to the 
Defense Investigative Service; security 
termination statements; notification of 
denial; suspension, or revocation of 
clearance; record of U.S. Army 
Intelligence and Security Command 
agent case agreements; reports of 
casualty, biographic data concerning 
Army personnel who are missing or 
captured; cross reference sheets which 
indicate the removal of investigative 
documents requiring limited access. 
Case control and management 
documents that serve as the basis for 
conducting the investigation. This 
includes documents requesting the 
investigation; background data such as 
personal history statement, fingerprint 
cards, National Agency check requests, 
and release statements; and documents 
used in case management and control 
such as lead sheets, other field tasking 
documents, and transfer forms. 

Card index of personnel 
investigations/operations which are 
under controlled access, to include U.S. 
Army Intelligence and Security 
Command personnel, file procurement 
officers, and sensitive counter- 
espionage, counter-sabotage, and 
counter-subversion investigations and/ 
or operations. 

Accession file maintained to keep 
record of all persons and agencies 
authorized to receive Investigative 
Records Repository (IRR) Files. 

Microfilm index and catalogue file, 
which is an index to all investigative 
holdings contained in microfilmed 
investigative records. 

Investigative index card file record 
system maintained to keep a permanent 
record of all dossiers charged out of U.S. 
Army Intelligence and Security 
Command on loan to user agencies or on 
permanent transfer to Defense 
Investigative Service. 

Document account record or dossiers 
of their reproductions or microfiche files 
forwarded from and returned to U.S. 
Army Intelligence and Security 
Command. 

File containing a record of all 
favorable IRR dossiers destroyed 
because no action has transpired in the 
file within the past 15 years. File 
consists of either the last clearance 


certificate contained in the dossier or, if 
no sare certificate exists, a 

summary card con the name of 
the individual, his/her date and place of 
birth, his/her Social Security Number, or 
Army service number, date and type of 
investigation, and the name of the 
agency which conducted the 
investigation. 

Records accounting for the disclosure 
of U.S. Army Intelligence and Security 
Command investigative material made 
outside the U.S. Army. 

Card file containing a summary of all 
actions taken by the U.S. Army 
Intelligence and Security Command in 
the conduct of security adjudication. 


_ AUTHORITY FOR MAINTENANCE OF THE 


Executive Order 10450, sections 2, 3, 4, 
5, 6, 7, 8, 9 and 14; Title 10 U.S.C. 
3013(b)(c)({g); National Security Act of 
1947, as amended; Executive Order 
11652, sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 
and 17; Executive Order 9397. 


PURPOSE(S): 

To provide information to assess an 
individual’s acceptability for assignment 
to or retention in sensitive positions 
consistent with the interest of national 
security; to provide authorized 
protective service; and to conduct 
counterintelligence and limited 
reciprocal investigations. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Accredited Federal criminal and civil 
law enforcement agencies including 
those responsible for conducting their 
own investigations of current or 
potential employees affiliated for 
employment or access to classified 
information. 

Other accredited Federal agencies 
service by the Office of Personnel 
Management who need to evaluate the 
suitability of potential employees 
formerly affiliated with the Department 
of Defense. 

Congress, including the General 
Accounting Office, for obtaining 
information concerning a constituent’s 
investigative and/or security records 
when that constituent requests aid. 

Veterans Administration to verify 
information on claims for entitlement. 

Specific uses of U.S. Army Intelligence 
and Security Command Investigative 
files are: 

To determine the loyalty, suitability, 
eligibility, and general trustworthiness 
of individuals for assignment or 
appointment to sensitive military duties 
or to critical sensitive civilian positions. 
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To determine the eligibility and 
suitability of individuals for entry and 
retention in the Armed Forces. 

To provide information for ongoing 
security and suitability investigations 
being conducted by Federal agencies. 

To provide information to assist 
Federal agencies in the administration 
of criminal justice and prosecution of 
offenders. 

To provide information in judicial or 
adjudicative proceedings including 
litigation, or in accordance with a court 
order. 

To make statistical evaluations or 
investigative activities. 

To provide protective services when 
authorized by the Secretary of Defense 
for the Department of Defense, 
Distinguished Visitors Protection 
Program. The objective of this program 
is to provide physical protection for 
distinguished foreign visitors of 
Department of Defense and the Military 
departments and high ranking members 
of the Department of Defense and its 
agencies, and to assist the U.S. Secret 
Service in its protective functions. 

To provide information in response to 
Inspector General, Equal Employment 
Opportunity, other complaint 
investigations and Congressional 
inquiries. 

To determine the eligibility and 
suitability of an individual for favorable 
personnel actions in the Armed Forces 
of the U.S., to include Reserve and 
National Guard. 

For use in alien admission and 
naturalization inquiries conducted under 
section 105 of the Immigration and 
Nationality Act of 1952, as amended. 

For use in benefit determinations by 
the Veterans Administration. 

The distribution of investigative 
information to other Department of the 
Army activities or outside agencies is 
based on this agency’s evaluation of 
their needs and the relevance of the 
information to the use for which it is 
provided. Information collected for one 
purpose is not automatically used for 
the other purposes or by the other users 
indicated in this description. 

The “Blanket Routine Uses” set forth 
at the beginning of the Army’s 
compilation of record system notices 
also apply to this record system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
Upon receipt of a valid request for an 
investigation, the request package is 
given a control number and placed in a 
case folder (paper record) together with 
identification data concerning the 
subject of the request for investigation 
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and control number. The request is 
entered into an automated data 
processing system (U.S. Army 
Intelligence and Security Command case 
control system), which is designed to 
provide statistical data and case control 
management information on the number 
and types of investigations that are 
opened, currently pending, and closed in 
U.S. Army Intelligence and Security 
Command. This automated system 
triggers automatic requests upon the 
Defense Central Index of Investigations 
(DCI), a master index that holds 
reference to all Department of Defense 
investigations conducted by U.S. Army 
Intelligence and Security Command and 
the Military Services investigative file 
depositories. If there are files on the 
subject, a request is generated by U.S. 
Army Intelligence and Security 
Command upon the appropriate 
repository. Upon review of the request 
package and other investigative files 
retrieved through DCI, investigative 
requirements are then determined by the 
U.S. Army Intelligence and Security 
Command Control Office and 
investigative leads are dispatched to the 
U.S. Army Intelligence and Security 
Command field elements and other 
pertinent Governmental investigative 
agencies. Upon receipt of the 
investigative leads at the field level, a 
duplicate investigative file is prepared 
by the receiving field element. This file 
contains investigatory report and case 
control material pertaining only to the 
specific investigative leads assigned to 
the controlling field element. At this 
point the U.S. Army Intelligence and 
Security Command investigative file 
enters into a pending status. During this 
pending status, investigative reports are 
prepared by U.S. Army Intelligence and 
Security Command field elements and 
sent to the control office, based upon 
record and interview data obtained 
during the investigation. Upon 
completion of the investigation, the 
closed investigative file held by the U.S. 
Army Intelligence and Security 
Command Control Office is forwarded 
through the IRR to the requestor of the 
investigation. Upon receipt, the 
requestor adjudicates the investigation 
and returns it to the IRR for retention. 
The duplicate files prepared by the U.S. 
Army Intelligence and Security 
Command field elements are destroyed 
120 days after the closing. 


STORAGE: 

Paper records in file folders, rolled 
microfilm, and microfiche. 
RETRIEVABILITY: 


File folders are maintained in terminal 
digit order by regular dossier number 


and Social Security Number. In order to 
obtain the dossier number of the subject 
at least one personal identifier is 
required. For those subjects who have 
no identifying data such as date of birth, 
military service number or Social 
Security Number, the name only index is 
searched. Additionally, a nonstandard 
search is required. The name only index 
will provide a subject’s name and 
dossier number only. The nonstandard 
search will provide a listing of all 
subjects with identifying data. In these 
instances, some other identifying data 
must be furnished such as address. 
Dossiers possibly identical with the 
subject may be forwarded to the 
requester. 

Microfiche files are maintained in 
duplicate copy in separate locations in 
Microfilm Division, IRR. The records are 
maintained in terminal digit order 
according to regular dossier number or 
Social Security Number. 

Microfilm records are retrieved by 
name or dossier number. 


SAFEGUARDS: 


Building is under 24-hour guard and 
accessible only to authorized personnel. 
Only individuals accredited as file 
procurement officers may obtain and 
review IRR investigative records. 
Subordinate U.S. Army Intelligence and 
Security Command elements and other 
official requesters are required to have 
General Services Administrative 
approved containers for the storage of 
investigative files. Certified mail is used 
to forward any investigative files to 
official requesters of U.S. Army 
Intelligence and Security Command 
subordinate elements. 


RETENTION AND DISPOSAL: 


Personne! security investigative files 
may be retained for 15 years after last 
action reflected in the file, except that 
files which resulted in adverse action 
against the individual will be retained 
permanently. However, once affiliation 
is terminated, acquiring and adding 
material to the file is prohibited unless 
affiliation is renewed. 


SYSTEM MANAGER(S) AND ADDRESS: 


The Deputy Chief of Staff for 
Intelligence, Headquarters, Department 
of the Army, The Pentagon, Washington, 
DC 20310-1001. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the 
Commander, U.S. Army Intelligence and 
Security Command, ATTN: IACSF-FI, 
Fort Meade, MD 20755-5995. 
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Individual should provide the full 
name, Social Security Number, or other 
information verifiable from the record 
itself. 


RECORD ACCESS PROCEDURES: 


Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, U.S. Army 
Intelligence and Security Command, 
ATTN: IACSF-FI, Fort Meade, MD 
20755-5995. 

Individual should provide the full 
name, Social Security Number, previous 
service number (if any), current address, 
and telephone number. 

Visits are limited to Building 4552, 
Fort Meade, MD 20755-5995; visitors 
must provide acceptable identification 
(e.g., valid driver's license, employing 
office’s identification card) and verbal 
information that can be verified with 
his/her care folder. 


CONTESTING RECORD PROCEDURES: 


The Army's rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 


Department of Defense and Military 
Department records; Federal Agency 
records; State, county, and municipal 
records; employment records of private 
schools, colleges, universities, technical 
and trade schools; hospital records; real 
estate agencies; credit bureaus; loan 
companies; credit unions, banks, and 
other financial institutions which 
maintain credit information on 
individuals; Transportation companies 
(airlines, railroads, etc.); Other private 
records sources deemed necessary in 
order to complete an investigation; 
miscellaneous records such as: 
Telephone directories, city directories; 
Who’s Who in America; Who's Who in 
Commerce and Industry; Who Knows 
What, a listing of experts in various 
fields; American Medical Directory; 
Martindale-Hubbell Law Directory; U.S. 
Postal Guide; Insurance Directory; Dunn 
and Bradstreet; and the U.S. Army 
Register; any other type of 
miscellaneous record deemed necessary 
to complete the U.S. Army Intelligence 
and Security investigation; the interview 
of individuals who have knowledge of 
the subject’s background and activities; 
the interview of witnesses; the interview 
of victims; the interview of confidential 
sources; and the interview of other 
individuals deemed necessary to 
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complete the U.S. Army Intelligence and 
Security Command investigation. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Parts of this system may be exempt 
under 5 U.S.C. 552a{k}{1), (2), or (5) as 
applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b){1), (2), 
and (3), (c), and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager. 


A0381-45bDAMi 


SYSTEM NAME: 

Department of the Army Operational 
Support Activities Files (50 FR 22152, 
May 29, 1985). 


* * 


* * 


SYSTEM LOCATION: 
Change ZIP code to “20755-5995”. 


* * * * * 


AUTHORITY: 


Add at the end “and Executive Order 
9397.” ‘ 


* * * «x + 


SYSTEM MANAGER(S) AND ADDRESS: 

Delete “Assistant” and replace with 
“Deputy” and change ZIP code to 
“20310-1001”. 


* * * * * 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 


Delete entry and replace with “Parts 
of this system may be exempt under 5 
U.S.C. 552a(k) (1), (2), or (5) as 
applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b) (1), (2), 
and (3), (c), and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager.” 


A0381-45bDAMI 


SYSTEM. NAME: 


Department of the Army Operational 
Support Activities. 


SYSTEM LOCATION: 


U.S. Army Intelligence and Security 
Command, Ft. Meade, MD 20755-5995. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Selected members of the U.S. Army 
and civilian employees of the 
Department of the Army who participate 
in and have received support for 
conducting U.S. Army intelligence and 
counterintelligence duties. Included are 
personnel of other Federal agencies who 


request and receive support from 
appropriate authority. 
CATEGORIES OF RECORDS IN THE SYSTEM: 

Card file with automated index of 
individuals who have received support 
from Department of the Army in 
completing specialized duties within the 
Army’s intelligence and 
counterintelligence activities. Card files 
and duplicate automated files of 
individuals indicating any identity and 
other data which may be used to 
identify them in their support of the 
Department of the Army’s intelligence 
and counterintelligence activities. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Executive Order 10450, sections 2, 3, 4, 
5, 6, 7, 8, 9 and 14; 10 U.S.C. 3013(b)(c)(g); 
National Security Act of 1947, as 
amended and Executive Order 9397. 


PURPOSE(S): 

To identify and manage the career of 
individuals performing duties in the 
Department of the Army specialized 
intelligence and counterintelligence 
assignments. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Other Federal investigative and/or 
intelligence agencies use the file to 
verify and assignments. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 


Paper records in file folders, vertical 
card file, computer diskpack and 
printouts. 


RETRIEVABILITY: 

Alphabetically by individual's 
surname; automated files by Social 
Security Number. 


SAFEGUARDS: 


Material is stored in General Services 
Administration containers approved for 
the storage of secret material. Building 
in which material is stored is locked 
during hours of non-occupancy. 
Automated files are access controlled 
by a code word issued only to properly 
screened, cleared, and trained 
personnel. 


RETENTION AND DISPOSAL: 
Permanent. 


SYSTEM MANAGER(S) AND ADDRESS: 

The Deputy Chief of Staff for 
Intelligence, Department of the Army, 
Washington, DC 20310-1001. 
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NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the 
Commander, U.S. Army Intelligence and 
Security Command, ATTN: LACSF-FI, 
Fort Meade, MD 20755-5995. 

Individual should provide the full 
name, Sacial Security Number, or other 
es verifiable from the record 
itself. 


Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, U.S. Army 
Intelligence and Security Command, 
ATTN: IACSF-FI, Ft Meade, MD 20755- 
5995. 

Individual should provide the full 
name, Social Security Number, previous 
service number (if any}, current address, 
and telephone number. 

For personal visits are the individual 
must furnish acceptable identification 
and verbal information that can be 
verified with his/her file card. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

From the individual; investigative 
reports of Defense Investigative Service, 
U.S. Army Intelligence and Security 
Command, and other Federal and 
Department of Defense investigative and 
law enforcement agencies. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Parts of this system may be exempt 
under 5 U.S.C. 552a(k)f{1), (2) or (5) as 
applicable. 

An exemptin rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b)(1), (2), 
and (3), (c), and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager. 


A0381-45cDAMI 


SYSTEM NAME: 
Counterintelligence Operations Files 
(50 FR 22153, May 29, 1985). 


* * * ae 


SYSTEM LOCATION: 
Change ZIP code to “20755-5995”. 
Add at the end “Official mailing 
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addresses are published as an appendix 
to the Army's compilation of record 
systems notices.” 


* 2 * * 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Delete entry and replace with “Parts 
of this system may be exempt under 5 
U.S.C. 552a(k)(1), (2), or (5) as 
applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b)(1), (2), 
and (3), (c), and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager.” 


A0381-45cDAM! 


SYSTEM NAME: 
Counterintelligence Operations Files. 


SYSTEM LOCATION: 


U.S. Army Intelligence and Security 
Command, Ft Meade, MD 20755-5995. 

Decentralized segments exist at U.S. 
Army Intelligence and Security 
Command groups, field stations, 
battalions, detachments, and field 
offices stationed worldwide. Official 
mailing addresses are published as an 
appendix to the Army’s compilation of 
record systems notices. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Active and retired military personnel, 
Department of Defense affiliated 
civilians including contractor personnel 
employed by civilian firms having 
defense contracts, and individuals not 
affiliated with the Department of 
Defense only if there is a reasonable 
basis to believe that one or more of the 
following situations exist: Theft, 
destruction or sabotage of weapons, 
ammunition, equipment, facilities or 
records belonging to Department of 
Defense units or installations; possible 
compromise of classified defense 
information by unauthorized disclosure 
or by espionage; subversion of loyalty, 
discipline or morale of Department of 
the Army military or civilian personnel 
by actively encouraging violation of 
laws, disobedience of lawful orders and 
regulations, or disruption of military 
activities; demonstrations on active or 
reserve Army installations or 
demonstrations immediately adjacent to 
them which are of such a size or 
character that they are likely to interfere 
with the conduct of military activities 
(Armed Forces Induction Centers, U.S: 
Army Recruiting Stations located off 
post and facilities of Federalized 
National Guard Units are considered to 
be active Department of Defense 
installations. For the purpose of the 
subparagraph, Reserve Officer Training 


Corps installations on campuses are not 
considered to be active or reserve Army 
installations and coverage of 
demonstrations at or adjacent to such 
installations is not authorized); direct 
threats to Department of Defense 
military or civilian personnel regarding 
their official duties or to other persons 
authorized protection by Department of 
Defense resources; activities or 
demonstrations endangering classified 
Defense contract facilities or key 
defense facilities, including Panama 
Canal, approved by Headquarters, 
Department of the Army as key to the 
defense and operation of the Panama 
Canal. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Documents used to conduct foreign 
counterintelligence operations and 
investigations pertaining to the U.S. 
Army's responsibilities under the 
categories of counterintelligence, 
counterespionage, counter-sabotage, 
counter-subversion, and international 
terrorism. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Executive Order 10450, Security 
Requirements for Government 
Employment, in particular sections 2 and 
9c thereof; Executive Order 12036, U.S. 
Intelligence Activities, in particular 
paragraphs 1-1104, 1-1112, 1-1113, 1- 
204(b) and 2-208; the National Security 
Act of 1947, as amended (10 U.S.C., 
section 3013(b)(c) and (g); Executive 
Order 9397. 


PURPOSE(S): 

To document investigations and 
operations pertaining to the U.S. Army’s 
responsibilities for counterintelligence, 
and to detect, identify, and neutralize 
foreign intelligence and international 
terrorist threats to the Department of 
Defense. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
Information is provided to Federal 
agencies and other services and 
governmental agencies whose missions 
contain responsibility for foreign 
counterintelligence activities. 
Information may be disclosed to 
foreign law enforcement, security, 
investigatory or administrative 
authorities in order to comply with © 
requirements imposed by or to claim 
rights conferred in international 
agreements and arrangements including 
those regulating the stationing and 
status in foreign countries of 
Department of Defense military and 
civilian personnel and other countries 


where there are routine reciprocal 
exchanges of information. 

This distribution of operational and 
investigative information to outside 
agencies is based on the evaluation by 
the U.S. Army Intelligence and Security 
Command of the other activity’s needs 
and the relevance of the information to 
the use for which it is to be provided. 
Information collected is not 
automatically used for all the purposes 
or by all the other users listed in this 
description. 

The “Blanket Routine Uses” set forth 
at the beginning of the Army's 
compilation of record system notices 
also apply to this system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Reports generated in the 
documentation of agency investigations 
and operations are retained in original 
report format as paper records in file 
folders. Other records and reports are 
maintained as paper records in file 
folders and in microfiche. Extracted 
information is converted into 
appropriate language for storage on a 
computer disk pack. 


RETRIEVABILITY: 


Paper records are retrieved by name 
or file number. Computerized data are 
retrieved by name, date of birth, place of 
birth, and aliases; by designation of the 
operation or investigation, or by 
identification of foreign intelligence 
agency. 


Files are maintained in three-position 
combination, fire resistant steel security 
containers housed in security controlled 
areas accessible only to authorized 
personnel. Computerized data are 
controlled by a code word that is issued 
only to properly screened, cleared and 
trained personnel. System employs on- 
line, dial-up procedures, enhanced by 
shielding and other appropriate 
technical safeguards to protect data 
against potential compromising 
emanations and/or unauthorized access. 


RETENTION AND DISPOSAL: 


Paper records documenting foreign 
counterintelligence operations are 
permanent. At the termination of the 
operation/investigation, files are retired 
to the U.S. Army Intelligence and 
security Command's Investigative 
Records Repository. Computerized 
information is updated periodically and 
all previous copies destroyed. 
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SYSTEM MANAGER(S) AND ADDRESS: 

The Deputy Chief of Staff-for 
Intelligence, Department of the Army, 
Washington, DC 20310-1001. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address inquiries to the Commander, 
U.S. Army Intelligence and Security 
Command, ATTN: LACSF-FI, Fort 
Meade, MD 20755-5995. 

Individual should provide the full 
name, Social Security Number, or other 
information verifiable from the record 
itself. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, U.S. Army 
Intelligence and Security Command, 
ATTN: IACSF-FI, Fort Meade, MD 


20755-5995. 

Individual should provide full name, 
Social Security Number, current 
address, and telephone number. 

For personal visits, requestor should 
present acceptable proof of identity such 
as a valid driver's license, military 
identification card, Department of 
Defense building pass, or other type of 
identification containing photograph and 
identity data. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

From individuais. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Parts of this system may be exempt 
under 5 U.S.C. 552a(k) (1), (2), or (5) as 
applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b) (1), (2), 
and (3), (c), and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager. 


A0381-100aDAMI 


Intelligence Collection Files (50 FR 
_ 22148, May 29, 1985). 


* * * 


SYSTEM LOCATION: 


Change Zip code to “20755-5995”. Add 
at the end “Official mailing addresses 


are published as an appendix to the 
Army's compilation of record sytsems 
notices.” 


* * * * 


AUTHORITY: 


Add at the end “and Executive Order 
9397.” 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
Add at the end of the first sentence 
“to compile a total record involving 
sensitive intelligence activities.” 


* * * * * 


RETENTION AND DISPOSAL: 
Change ZIP code to “20755-5995”. 


SYSTEM MANAGER(S) AND ADDRESS: 
Delete “Assistant” and replace with 
“Deputy” and change ZIP to 20310-1001. 


* * cs * * 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 


Delete entry and replace with “Parts 
of this system may be exempt under 5 . 
U.S.C. 552a(k) (1), (2), or (5) as 
applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b) (1), (2), 
and (3), (c), and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager.” 


A0381-100aDAMI 


SYSTEM NAME: 
Intelligence Collection Files. 


SYSTEM LOCATION: 


U.S. Army Intelligence and Security 
Command, Fort Meade, MD 20755-5995. 

Decentralized segments located at 
U.S. Army Intelligence and Security 
Command groups, field stations, 
battalions, detachments, field offices 
and resident offices stationed 
worldwide. Official mailing addresses 
are published as an appendix to the 
Army’s compilation of record systems 
notices. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any individual who qualified and may 
be accepted for sensitive intelligence 
duties with the U.S. Army. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Files contain documents which 
describe the requirements, the 
objectives, the approvals, the 
implementation, the reports, and the 
results of Department of the Army 
sensitive intelligence activities. 
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Executive Order 10450, paragraphs 2, 
3, 4, 5, 6, 7, 8, 9 and 14; 10 U.S.,C. 3013 (b} 
(c) (g); National Security Act of 1947, as 
amended; and Executive Order 9397. 


PURPOSE(S): 


To support contingency planning and 
military operations. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDED CATEGORIES OF USERS 
AND THE PURPOSES OF SUCH USES: 


Information is used by the Federal 
Bureau of Investigation and the Central 
Intelligence Agency to compile a total 
recored involving sensitive intelligence 
activities. 

Information may be disclosed to 
foreign law enforcement, security, 
investigatory, or administrative 
authorities in order to comply with 
requirements imposed by, or to claim 
rights conferred in, international 
agreements and arrangements including 
those regulating the stationing and 
status in foreign countries of 
Department of Defense military and 
civilian personnel and other countries 
where there are routine reciprocal 
exchange of information. 

The “Blanket Routine Uses” set forth 
at the beginning of the Army's 
compilation of record system notices 
also apply to this system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 


Paper records in file folders and 
visible, vertical card files; automated 
records on disc with video display of 
individual source records on cathode 
ray tube. 


RETRIEVABILITY: 


Alphabetically by last name, 
numerically by source and numerically 
by project number. 


Buildings employ security guards. 
Records are maintained in areas 
accessible only to authorized personnel 
who are properly cleared, and have a 
need-to-know for the information. 
Automated media are protected by 
authorized code word for access to 
system, controlled access to operations 
rooms, and controlled input distribution. 


Records are permanent and retained 
in active file until no longer needed; 
then retired to the Investigative Records 
Repository, US Army Intelligence and 
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Security Command, Ft. Meade, MD 
20755-5995 


SYSTEM MANAGER(S) AND ADDRESS: 
The Deputy Chief of Staff for 


Itelligence, Department of the Army, The 
Pentagon, Washington, DC 20310-1001. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
addrees written inquiries to the 
Commander, U.S. Army Intelligence and 
Security Command, ATTN: IACSF-FI, 
Fort Meade, MD 20755-5995. 

Individual should provide the full 
name, Social Security Number, current 
address, and telephone number. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the Commander, United 
States Army Intelligence and Security 
Command, ATTN: IACSF-FI, Fort 
Meade, MD 20755-5995. 

Individual should provide the full 
name, Social Security Number, current 
address, and telephone number. 

For personal visits, the individual 
must furnish acceptable identification 
and verbal information that can be 
verified from his/her file. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 

From individual investigative reports 
of Defense Investigative Service, U.S. 
Army Intelligence and Security 
Command, and other Federal and 
Department of Defense investigative and 
law enforcement agencies. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Parts of this system may be exempt 
~ under 5 U.S.C. 552a(k) (1), (2), or (5) as 
applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b) (1), (2), 
and (3), (c) and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager. 


A038 1-100bDAMI 


SYSTEM NAME: 
Technical Surveillance Index (50 FR 
22148, May 29, 1985). 


SYSTEM LOCATION: 

Delete entry and replace with “The 
system is maintained at the following 
locations: Investigative Records 
Repository, eee U.S. Army 
Intelligence and Security Command, Ft 
Meade, MD 20755-5995; 

Headquarters, U.S. Army Europe and 
Seventh Army, Office of the Deputy 
Chief of Staff, Intelligence, Systems 
Division, APO New York, NY 09403; 

Office of the Deputy Chief of Staff for 
Personnel, Headquarters, Department of 
the Army, The Pentagon, Washington, 
DC 20310-4000; and 

Director, U.S. Army Crimes Records 
Center, ATTN: CICR-FP, 2301 
Chesapeake Avenue, Baltimore, MD 
21222-4099.” 


* * ® - * 


SYSTEM MANAGER(S) AND ADDRESS: 

Delete “Assistant” and replace with 
“Deputy”; change ZIP code to “20310- 
1001”. 


* * * * * 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Delete entry and replace with “Parts 
of this system may be exempt under 5 
U.S.C. 552a{k) (1), (2), or (5) as 
applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b) (1), (2), 
and (3), (c), and (e) and published in 32 
CFR part 505. For additional information 
contact the system manager.” 


A0381-100bDAMI 


SYSTEM NAME: 
Technical Surveillance Index. 


SYSTEM LOCATION: 


The system is maintained at the 
following locations: at Investigative 
Records Repository, Headquarters, U.S. 
Army Intelligence and Security 
Command, Ft. Meade, MD 20755-5995; 

Headquarters, U.S. Army Europe and 
Seventh Army, Office of the Deputy 
Chief of Staff, Intelligence, Systems 
Division, APO New York, NY 09403; 

Office of the Deputy Chief of Staff for 
Personnel, Headquarters, Department of 
the Army, The Pentagon, Washington, 
DC 20310-4000; and 

Director, U.S. Army Crimes Records 
Center, ATTN: CICR-FP, 2301 
Chesapeake Avenue, Baltimore, MD 
21222-4099. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Persons whose conversations have 
been intercepted during technical 
surveillance operations conducted by, or 
on behalf of, the Army. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Individual’s name and citizenship, any 
associated telephone number or radio 
call sign; location, date, and time of the 
surveillance activity, and the source 
document. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


18 U.S.C. 2510-2520 and 3504. 


puspose(s}: 
To assist the Counterintelligence 
Officer in compiling a total investigative 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 


None authorized. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Magnetic tapes and paper records. 


RETRIEVABLITY: 


U.S. Army Europe and Seventh Army 
segment uses a computerized retrieval 
system of name, address, telephone 
number or case designation. Other 
segments are retrieved manually by 
name, address, telephone number or 
case designation. 


Access to buildings is controlled by 
security Records are maintained 
in General Services Administration 
approved security containers, physically 
separated from other materials, and are 
accessible only to authorized personnel 
who are properly screened, cleared, and 
trained. 


RETENTION AND DISPOSAL: 
Records are permanent. 


SYSTEM MANAGER(S) AND ADDRESSES: 

The Deputy Chief of Staff for 
Intelligence, Headquarters, Department 
of the Army, The Pentagon, Washington, 
DC 20310-1001. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine if 
information about themselves is 
contained in this record system should 
address written inquiries to the 
Commander, U.S. Army Intelligence and 
Security and Command, ATTN: IACSF- 
FI, Fort Meade, MD 20755-5995. 

Individuals should provide the full 
name, current address and telephone 
num 


Individuals seeking access to records 
about themselves contained in this 
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record system should address written 
inquiries to the Commander, United 
States Army Intelligence and Security 
Command; ATTN: IACSF-FI, Fort 
Meade, MD 20755-5995. 

Individual should provide the full 
name, current address, and telephone 
number. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, contesting contents, and 
appealing initial determinations are 
contained in Army Regulation 340-21; 32 
CFR part 505; or may be obtained from 
the system manager. 


RECORD SOURCE CATEGORIES: 


From the Army and other 
investigative agencies. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Parts of this system may be exempt 
under 5 U.S.C. 552a(k)(1), (2), or (5) as 
applicable. 

An exemption rule for this system has 
been promulgated in accordance with 
requirements of 5 U.S.C. 553(b)(1), (2), 
and (3), (c), an (e) and published in 32 
CFR part 505. For additional information 
contact the system manager. 


[FR Doc. 91-8937 Filed 4-16-91; 8:45 am] 
BILLING CODE 3810-01-M 


DELAWARE RIVER BASIN 
COMMISSION 


Commission Meeting and Public 
Hearings 


Notice is hereby given that the 
Delaware River Basin Commission will 
hold a public hearing on Wednesday, 
April 24, 1991 beginning at 1 p.m. in the 
Goddard Conference Room of its offices 
at 25 State Police Drive, West Trenton, 
New Jersey. 

An informal conference among the 
Commissioners and staff will be open 
for public observation at 9:30 a.m. at the 
same location and will include 
discussions of the upper Delaware ice 
jam project; amendment of Compact 
Section 15.1(b) to fund the F.E. Walter 
Reservoir project; water conservation 
performance standards for plumbing 
fixtures and fittings; middle and upper 
Delaware Scenic Rivers protection; time 
of travel study and Comprehensive Plan 
amendments regarding recreational 
projects. 

The subjects of the hearing will be as 
follows: - 

Revised Proposed Amendment of 
Project Review Filing Fee Schedule. 
Notice was given. in the March 14, 1991 
issue of the Federal Register that the 
Commission would hold a public hearing 


on April 24, 1991 to receive comments on 
revised proposed amendments to its 
schedule of project review filing fees for 
review of water resources projects. In 
response to testimony provided at and 
subsequent to its December 12, 1990 
public hearing on an earlier proposal, 
the Commission is revising the proposal 
as follows: Government agencies would 
continue to be exempt from such filing 
fees; the minimum fee would be $250 for 
any project requiring Commission 
action; and fees for projects that would 
result in an out-of-Basin diversion would 
increase by 50%. All other aspects of the 
project review filing fee proposal which 
was the subject of the Commission's 
December 12, 1990 public hearing would 
remain as originally proposed with the 
exception of the effective date, which is 
now proposed as May 1, 1991. 


Applications for Approval of the 
Following Projects Pursuant to Article 
10.3, Article 11 and/or Section 3.8 of the 
Compact 


1. Pocono Farms East Water 
Company, Inc. D-85-86 CP Renewal. An 
application for the renewal of a ground 
water withdrawal project to supply up 
to 4.68 million gallons (mg)/30 days of 
water to the applicant's distribution 
system from Well No. 4E. Commission 
approval on January 22, 1986 was 
limited to five years. The applicant 
requests that the total withdrawal from 
all wells remain limited to 4.68 mg/30 
days. The project is located in : 
Coolbaugh Township, Monroe County, 
Pennsylvania. 

2. West Chester Area Municipal 
Authority D-90-79 CP. A surface water 
withdrawal project to supply up to 1.2 
million gallons per day (mgd) via a 
proposed intake at the Airport Road 
Reservoir (Township Line Reservoir) 
located on East Branch Chester Creek in 
West Goshen Township. The water will 
be treated at the applicant's planned 2.0 
mgd capacity water treatment plant 
adjacent to the Reservoir and will serve 
West Chester Borough and the 
Townships of West Goshen, East 
Goshen, East Bradford and Westtown, 
all in Chester County, Pennsylvania. 

3. Alco Industries D-90-109 (G). An 
application for approval of a ground 
water withdrawal of up to 9.6 mg/30 
days of water as part of the applicant's 
ground water remediation system from 
new Well Nos. MW-5 and MW-10, and 
to limit the withdrawal from all wells to 
13.2 mg/30 days which includes existing 
Well Nos. 1, 2 and 3, having a total 
registered use of 3.6 mg/30 days. The 
project is located in Upper Providence 
Township, Montgomery County, in the 
Southeastern Pennsylvania Ground 
Water Protected Area. 
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4. Monroe County Industrial 
Development Authority D-91-222 CP. A 
sewage treatment plant (STP) upgrade 
and expansion project to increase the 
average flow capacity of the existing 
0.042 mgd STP to 0.85 mgd and provide 
tertiary treatment facilities. The project 
STP will continue to serve Monroe 
County facilities including a County- 
owned nursing home, correctional 
institute, workshop and other offices 
and provide for a 20-year projected flow 
for growth in the service population. The 
STP is located east of State Route 209 
and will continue to discharge to 
McMichaels Creek, a tributary of the 
Brodhead Creek, in Hamilton Township, 
Monroe County, Pennsylvania. 

* oe * * * 


Proposed Water Charging Contract 
for North Penn/North Wales Water 
Authorities. Pursuant to the provisions 
of the Delaware River Basin Compact, 
DRBC Resolution No. 71-4 and section 
5-3.2 of Resolution No. 74-6, a contract 
is proposed between the Delaware River 
Basin Commission and North Penn/ 
North Wales Water Authorities to 
provide payment for all water 
withdrawn from the North Branch 
Neshaminy Creek and Pine Run for the 
Forest Park Water Treatment Plant. 


* * * * * 


The Delaware River Basin 
Commission will hold a specia! public 
hearing on Monday, May 12, 1991 
beginning at 6 p.m. in the Ballroom, Inn 
at Hunt's Landing, 900 Routes 6 and 209, 
Matamoras, Pennsylvania to consider 
the following application: 

M & S Sanitary Sewage Disposal, Inc. 
D-89-82. A sewage treatment plant 
(STP) project to ultimately provide up to 
0.1 mgd of treatment for septic system 
wastes to be delivered to the proposed 
STP via tank truck from on-lot systems 
in a region including Pike County, 
Pennsylvania, Orange and Sullivan 
Counties, New York and Sussex County, 
New Jersey. The project STP is designed 
initially to provide advanced 
wastewater treatment at 0.049 mgd with 
modifications to be added in the future, 
if necessary, in order to operate at the 
projected capacity of 0.1 mgd. The STP 
will discharge directly to the Delaware 
River in Westfall Township, Pike 
County, Pennsylvania, approximately 
one mile upstream of Matamoras, 
Pennsylvania and 1000 feet upstream of 
the Port Jervis, New York boundary. | 

Documents relating to these items 
may be examined at the Commission's 
offices. Preliminary dockets are 
available in single copies upon request. 
Please contact George C. Elias 
concerning docket-related questions and 
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Dr. Richard Tortoriello concerning the 
proposed North Penn/North Wales 
Water Authorities contract. Persons 
wishing to testify at either the April 24, 
1991 or May 13, 1991 hearings are 


requested to register with the Secretary : 


in advance of these hearing dates. 


Dated: April 9, 1991. 
Susan M. Weisman, 
Secretary. 
[FR Doc. 91-8959 Filed 4-16-91; 8:45 am] 
BILLING CODE 6360-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. ST91-5260-000 through 
$T91-6203-000] 


Great Lakes Gas Transmission Co.; 
Self-Implementing Transactions 


April 10, 1991. 


Take notice that the following 
transactions have been reported to the 
Commission as being implemented 
pursuant to Part 284 of the Commission's 
regulations, sections 311 and 312 of the 
Natural Gas Policy Act of 1978 (NGPA) 
and section 5 of the Outer Continental 
Shelf Lands Act.? 


1 Notice of a transaction does not constitute a 
determination that the terms and conditions of the 
proposed service will be approved or that the 
noticed filing is in compliance with the 
Commission's regulations. 


The “Recipient” column in the 
following table indicates the entity 
receiving or purchasing the natural gas 
in each transaction. 

The “Part 284 Subpart” column in the 
following table indicates the type of 
transaction. 


A “B” indicates transportation by an © 


interstate pipeline on behalf of an 
interstate pipeline or a local distribution 
company pursuant to § 284.102 of the 
Commission's regulations and section 
311(a)(2) of the NGPA. 

A “C” indicates transportation by an 
intrastate pipeline on behalf of an 
interstate pipeline or a local distribution 
company served by an interstate 
pipeline pursuant to § 284.122 of the 
Commission's regulations and section 
$11(a)(2) of the NGPA. 

A“D” indicates a sale by an 
intrastate pipeline to an interstate 
pipeline or a local distribution company 
served by an interstate pipeline 
pursuant to § 284.142 of the 
Commission's Regulations and section 
311(b) of the NGPA. Any interested 
person may file a complaint concerning 
such sales pursuant to § 284:147(d) of 
the Commission's Regulations. 

An “E” indicates an assignment by an 
intrastate pipeline to any interstate 
pipeline or local distribution company 
pursuant to § 284.163 of the 
Commission's regulations and section 
312 of the NGPA. 

A “G” indicates transportation by an 
interstate pipeline on behalf of another 


interstate pipeline pursuant to § 284.222 
and a blanket certificate issued under 
§ 284.221 of the Commission's 
regulations. 

A“G-S” indicates transportation by 
interstate pipelines on behalf of shippers 
other than interstate pipeline pursuant 
to § 284.223 and a blanket certificate 
issued under § 284.221 of the 
Commission's regulations, 

A “G-LT” or “G-LS” indicates 
transportation, sales or assignments by 
a local distribution company on behalf 
of or to an interstate pipeline or local 
distribution company pursuant to a 
blanket certificate issued under 
§ 284.224 of the Commission's 
regulations. 

A “G-HT” or “G-HS” indicates 
transportation, sales or assignments by 
a Hinshaw Pipeline pursuant to a 
blanket certificate issued under 
§ 284.224 of the Commission's 
regulations. 

A “K” indicates transportation of 
natural gas on the Outer Continental 
Shelf by an interstate pipeline on behalf 
of another interstate pipeline pursuant 
to § 284.303 of the Commission’s 


regulations. 

A “K-S” indicates transportation of 
natural gas on the Outer Continental 
Shelf by an intrastate pipeline on behalf 
of shippers other than interstate 
pipelines pursuant to § 284.303 of the 
Commission's regulations. 

Lois D. Cashell, 
Secretary. 


GEGbbbobb bbb & bbb noon 





1 ST91-5295 
1 ST91-5296 
1 ST91-5297 
1 ST91-5298 
1 $T91-6299 
1 ST91-6300 
1 ST91-5301 
1 ST91-5302 
1 ST91-5303 
1 ST91-5304 
1 ST91-5305 
1 ST91-5306 
1 ST91-5307 
1 ST91-5308 
1 $T91-5309 
1 ST91-5310 
1ST91-5311 
1 $T91-5312 
1 ST91-5313 
1 ST91-5314 
1 ST91-5315 
1 ST91-6316 
1 $T91-5317 
1 ST91-6318 
1 ST91-6319 
1 ST91-5320 
1 $T91-5321 
1ST91-5322 
1 ST91-5323 
1 ST91-5324 
1 $T91-5325 
1 ST91-5326 
ST91-6327 
ST91-5328 
ST91-5329 
ST91-5330 
$T91-5331 
ST91-5332 
ST91-5333 
$T91-6334 
$T91-5335 
ST91-5336 
ST91-5337 
$T91-5338 
$T91-5339 
ST91-6340 
ST91-5341 
ST91-5342 
$T91-5343 
ST91-5344 
ST91-5345 
ST91-5346 
ST91-5347 
ST91-5348 
ST91-5349 
$T91-5350 
$T91-5351 
$T91-5352 
S$T91-5353 
$T91-5354 
ST91-5355 
ST91-5356 
ST91-6357 
ST91-5358 
$T91-5359 
ST91-5360 
ST91-5361 
$T91-6362 
ST91-5363 
$T91-5364 
ST91-5365 
ST91-5366 
ST91-5367 
ST91-5368 
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Tennessee Gas Pipeline CO ................-ccscssassssesessersnsesssses 
Tennessee Gas Pipeline C0 nn ...sceccesseeeencesssenserensees 
Tennessee Gas Pipeline Co ..............csscccsssnsssessssesseee 
ASIII a cscs ccnctnincsneenensnocnsenticinimtontien 

Natural Gas Pipeline Co. of AITICSICAL-ssseonesessseneensseeees 


oe 





ST91-5369 
$T91-5370 
$T91-5371 
$T91-5372 
$T91-5373 
ST91-5374 
$T91-5375 
ST91-5376 
$T91-5377 
ST91-5378 
ST91-5379 
ST91-5380 
ST91-5381 
ST91-5382 
ST91-5383 
ST91-5384 
ST91-§385 
ST91-5386 
$T91-5387 
ST91-5388 
ST91-5389 
1 S$T91-5390 
1S$T91-5391 
1 ST91-5392 
1 ST91-5393 
1 ST91-5394 
1 ST91-5395 
1 $T91-5396 
1 $T91-5397 
1 ST91-5398 
1 ST91-5399 
1 $T91-5400 
1 ST91-5401 
1$T91-5402 
1 ST91-5403 
1 ST91-5404 
1 ST91-5405 
1 ST91-5406 
1 ST91-6407 
1 $T91-6408 
1$T91-5409 
1 $T91-5410 
1 ST91-6411 
1$T91-5412 
1 $T91-5413 
1 ST91-5414 
1 ST91-5415 
1 ST91-5416 
1 $T91-5417 
1 $T91-5418 
1 ST91-5419 
1 $T91-5420 
1$T91-5421 
1 $T91-5422 
1 $T91-5423 
1 ST91-5424 
1.ST91-5425 
1 $T91-5426 
1$T91-5427 


1S$T91-5428- 


4 ST91-5429 
1 ST91-5430 
1 $T91-5431 
1 ST91-5432 
1 $T91-5433 
1 S$T91-5434 
1 $T91-5435 
1S$T91-5436 
1S$T91-5437 
1 ST91-6438 
1 $T91-5439 
1 S$T91-5440 


1 ST91-5441 | 


* ST91-5442 
1 $T91-5443 
1 $T91-5444 
1 ST91-5445 
1 ST91-5446 


1 ST91-5447- 


Texas Eastern Transmission Corp. ........-..-cscsccssessssevssee 
Texas Eastern Transmission Comp. ............-s-sessvscsee Sea 


Texas Eastern Transmission Corp.........c..-r-rsesseonessesees 


PEEPELEPELELLL ELE EERO EEE E DEED EEE OEEDEEDEEGooboabobbbbbbo bbe oe 
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3 S$T91-5448 issi ia i ssssseceeed 12-03-90 
3 ST91-5449 , ‘ .4 12-03-80 
1 §T91-5450 5 12-03-90 
3 ST91-5451 isslsecthespacincbiots 12-03-90 
1 S$T91-5452 $B sce - i ce saakibésebdbscsuscuiteoaeidie 12-03-90 
4 $T91-5453 PI I csi aati vveiccnnsinseassisnssstanssintinncsashoscticintvicnanialy We 
3 $T91-5454 i ANR Production Co ............cccccsssssssceresssesscessssesereressseceveeee 12-03-90 
ST91-5455 Morgan Stanley Capital Group INC..........0ce-sersessscsersseeeed 12-04-90 
ST91-5456 Silbes iaanbabibeboanenbind -4| Columbia Gas Of OI, INC............cecccccssssesecscessssseeasseerseceed 12-04-90 
ST91-5457 i Sinai PSI Gas Systems, 'C............csscsccecosssssecsseesssceesescsessrsesseseed 12-04-90 
$T91-5458 i FINA Oil and Chemical Co............ccccsscsscssrseessessecseserseseed 12-04-90 
$T91-5459 ica.. Midwestern Gas Transmission CO..........cssssssesssseed 12-04-90 
§T91-5460 nseaeninlamlghaaeaasdsaces = is —_ 4 12-04-80 
ST91-5461 Basen sean 12-04-80 
$T91-5462 as Sas Shell Gas Trading Co ..........ccesssccssresscsssssssessssresecssssssseerssee] 12-04-90 


$T91-5463 Se sssssesssssescsasseee HAGSON Gas SysteOms, INC ...........-...cc-cecsasee 12-04-90 
ST91-5464 i E as ssend 12-04-90 


ST91-5465 i i 12-04-90 
ST91-5466 ipeli seoensa ieee 12-04-90 
ST91-5467 i i 12-04-80 
ST91-5470 i i cossnncesnesesioci asoneee 12-04-90 
$T91-5471 iSSI . aacies 12-04-90 
ST91-5472 iSSi oo csseresseerseseeed 12-04-90 
ST91-5474 i 12-04-90 
ST91-5475 i ATI CO cnc cnsesasacncoccscozacesceccscnnqnccncccesencect 12-04-90 
ST91-5476 plaeebcccneasensahssesee ensonsessooe d ; i ssessereseeseed 12-05-90 
ST91-5477 cacsonsepsoncees poasacensanessel i 12-05-90 
ST91-5478 snes 4 12-05-90 
$T91-5479 pesnounsantcepscasceesoe bisannensepesines i 12-05-90 
ST91-5480 i = ssceeeeeererse 12-05-90 
ST91-5481 iSSi Gia saansmnaotone scsdaedcowenccoaoe | 12-05-90 
ST91-5482 me b sseeceeed 12-05-90 
ST91-5484 iSsi saescnsnipadsosshionse sseseeeed 12-05-90 
ST91-5485 i pantotenseastanesen 12-05-90 
ST91-5487 ipe Li bccatecaneesctibigtinonost 12-05-90 
ST91-5490 i aasantogesatinns ‘i ened es «4 12-05-90 
ST91-5491 ipe Li Amgas, 12-05-90 
ST91-5493 iSSi j 

ST91-5494 

ST91-5495 

ST91-5496 

$T91-5497 

ST91-5498 

ST91-5499 

ST91-5500 

ST91-5501 

ST91-5502 

ST91-5503 

ST91-5504 


PO SR nasal enep seins enetcnsistbcanalintstnataseesinocastiesmasssie 
1 ST91-5509 
ST91-5510 
ST91-6511 
ST91-6512 
ST91-6513 
ST91-5514 
+ S$T91-5515 
1 ST91-6516 
1 ST91-5517 
+ $T91-6518 
1 $T91-6519 
ST91-5520 
ST91-6521 
$T91-5522 
ST91-5523 
ST91-6524 
ST91-5525 
ST91-5526 
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Docket No.? Transporter /Seiler A Date filed 


ST91-5527 | Tennessee Gas Pipeline Company. ..............-.- h 12-06-90 
ST91-5528 | Tenngasco Gas Supply Companny...............csscscsssseenseresees 12-06-90 
ST91-5529 | Tennessee Gas Pipeline Company... ki Risinsibdibesthieiitke 12-07-90 
$STS81-5530 | Williston Basin Interstate Pipeline Co........ ibiiienssnnatiniencinsitissttetegellaccieiaicesa 
ST91-5531 | Delhi Gas Pipeline Corporation 42-07-90 
+ ST91-5532 | Natural Gas Pipeline Company of America 42-07-90 
3 S$T91-5533 Natural Gas Pipeline Company of America... 42-07-90 
1 $T91-5534 12-07-90 
1 $T91-5535 | Natural Gas Pipeline Company of America Corporation.......... 42-07-90 
1 $T91-5536 Natural Gas Pipeline Company ot America ....... 12-07-90 
1 $T91-5537 12-07-90 
1 $T91-5538 12-07-90 
1 $T91-5539 12-07-90 
1 $T91-5540 12-07-90 
$T91-5541 12-07-90 
$T91-5542 12-07-90 
$T91-5543 42-07-90 
$191-5544 12-07-90 
$T91-5545 12-07-90 
ST91-6546 System 12-07-90 
ST91-5547 a ‘ 12-10-80 
ST91--5548 Satin 12-10-90 
ST91-5549 12-10-90 
$T91-5550 12-10-90 
ST91-5551 Leaaues a i hip 12-10-90 
ST91-5552 i cain i Pipeline Seniciealagiaanaldejonbi 12-10-90 
ST91-5553 ke oa i sais 12-10-90 
ST91-5554 bic Bishop Pipeline Corporation .... 12-10-90 
ST91-5555 i peas bccn 12-10-90 
ST91-5556 ass 12-10-90 
ST91-5557 a 12-10-90 
ST91-5558 it = Corporation ... pistes Soe 12-10-90 
ST91-5559 i Nese snot piinabidbicaminash 12-10-80 
ST91-5560 * wiih chisasasssooticsideatesseds ESOGOND 
ST91-5561 Pipe Ls ve ct 12-10-90 
$T91-5562 Energy, Inc. 12-10-90 
ST91-5563 kes wana 12-10-90 
ST91-5564 | Si kes 12-10-80 
ST91-5565 ii i 12-10-90 
ST91-5567 i pica iattahiaaaten Y fi 12-10-90 
ST91-5568 i Foil wedi 12-10-90 
ST¥91-5569 12-10-90 
$T91-5570 lenis ane Superior 12-10-90 
ST91-5571 i Bcc cccenvbhiosectiesbeccusinsmucsesessensccs SUPT UN 
$T91-5572 andi Niaiese sssesereencersesereceseseep 12-10-90 
$T91-5573 aise inaitsisiieacihiadiaa 12-10-90 
$T91-5574 pete Keis<caliiitetttianiiaee «nd 12-10-90 
ST91-5575 heneitncbicalencniienbes «seed 12-10-90 
ST¥91-5576 Company = idieneciag | 12-10-90 
$S191-5577 a . 12-10-90 
ST91-5578 12-10-90 
$T91-5579 nae a nity 42-10-90 
ST91-5580 biisacrsiibiies 12-10-90 
$T91-5581 COMPANY... -cecreeveevcosereees ; 12-10-90 
$T91-5582 i i Corporation.. srecsseeee 12-07-90 
$T91-5583 i Company 12-07-90 
$T91-5584 eicleatibsaetali 42-07-80 
$T91-5585 porati 12-07-80 
$T91-5586 bi caeecihacnasladsl 12-07-90 
ST91-5587 he gssitienehessiaivato 12-07-80 
ST91-5588 ie ; Ls paid ehepeemeisecinilindssiemaliabegeioseiiee: Gnu anan ann 
$T91-5589 ; 42-07-90 
$T91-5590 a 12-07-90 
1 $T91-5591 ice Pipeline, 12-10-90 
1 $T91-6592 Wiiésidiasitieniintannb 12-10-90 
1 $T91-5593 as : 12-10-90 
1$T91-5594 cdinenteedines eetsin widenesntsh 12-10-90 
1 ST91-5595 i acidaicaietlniieditaseeinieestaiidedbanciiacil,” Gee wee 
ST91-5596 sei ...4 Michigan i ¥. | 12-11-90 
ST91-5597 i Company... paid | 12-11-90 
ST91-5598 capcesicohaneaanntnaiaclil CL adecsnonsnsseissndecsusanchey “Wane OO 
ST91-5599 silt 12-11-90 
ST91-G601 | EMOGeXx |NC...........-c-rserereessseevereree socio 12-11-90 
$T91-5602 Ne adacb assis esecssccennesssecssey, AEO11-O0 
ST91-5603 ae oe 12-11-90 
ST91-5604 Nabeidainis jetiaiadaaiatia ..| Board of Trustee, Municipal Gas Utility of the ‘City ‘of | 12-11-90 
Cedar Falls, lowa. 
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a dg ‘iter 


ST91-5605 | Northern Natural Gas Co........csccssccsseessssresernsersessaneeenes .-4 Peoples Natural Gas Co. Division of Utilicorp United, | 12-11-90 
Inc. 


ST91-5606 | Northern Natural Gas Co..........scsesssssesseerneerneesneeeeneessesets i 12-11-90 
$T91-5607 euesbvésocososseeacseossosoccconscoces i sreeeeeenereeed 12-11-90 
ST91-5608 i oenseces 12-11-90 
ST91-5609 evceneee eve i 12-11-90 


ST91-5610 sesesssnessnesensesseceseesesesssesenverseeesseeeed POPES Natural Gas Co. Division of Utilicorp United, | 12-11-90 
Inc. 


ST91-5614 ond ooee ecscsoiiahe . Divisi sve 12-11-90 
ST91-5615 eeaccaopaiesen cieedonbessoosveeiess nesoneonsocsecnssenseosee seed 12-11-90 
ST91-5616 pa eceseoesqnozee coe «| 12-11-90 
ST91-5617 saveeccesveveneeevoccsoesseey ones « 12-11-90 
ST91-5618 eve HOME casa scasececncseces seed 12-11-90 
ST91-5619 | ° lactdastiteassesseceteenes seed 12-11-90 
ST91-5620 icoctecteonee ose 12-11-90 
ST91-5621 iSSi decedecenveececoncsscesces eevee 12-11-90 
$ST91-5622 “ , eee 12-11-90 
ST91-5623 “ ove . ™ 12-11-90 
ST91-5624 a ose seed 12-11-90 
$T91-5625 jeoweee - ose 12-11-90 
ST91-5626 i eo one , Inc... ee 12-11-90 
ST91-5627 i cane eee 12-11-90 
ST91-5628 i ove econ 3 12-11-90 


ST91-5629 i bes ....4 Natural Gas Pipeline Co. of Amer... soso 12-11-90 
ST91-5630 i i «4 United Gas Pipe line Co... Sas bespuseubecscsesconssbcsnsacend ain 
$T91-5631 i poe g 12-11-90 
ST91-5632 issi ....4 Natural Gas Pipeline Co. of Amer 12-11-90 
$T91-5633 i ese ...« Natural Gas Pipeline Co. of Amet........... 12-11-90 
$T91-5634 i i oe i 12-11-90 
$T91-5635 i ...4 South Carolina Pipeline Corp... 12-11-90 
ST91-5636 issi au hese 12-11-90 
ST91-5637 i a i i svee] 12-11-90 
ST91-5638 i ...4 Natural Gas Pipeline Co. of Amer... 12-11-90 
ST91-5639 issi oe assessed Trunkline Gas Co., et al ssssccsesseeed 12-11-90 
ST91-5640 issi «eq 12-11-90 
ST91-5641 i issi i West Tennessee Public Utility District.... 12-11-90 
$T91-5642 i issi ‘ ..4 Tennessee Gas Pipeline Co. et al.. | 12-11-90 
$T91-5643 i ‘ «4 Tennessee Gas Pipeline Co. et al.. .| 12-11-90 
ST91-5644 issi ..4 Natural Gas P/L Co. of Amer, et al..... ese 12-11-90 


ST91-5645 i onsen ..4 interstate Power Co 12-11-90 
ST91-5646 ‘ iSsi coe i 12-11-90 


$T91-5647 issi a : vnenened 12-11-90 


ST91-5648 f sess ....4 Wisconsin Natural Gas. eoeies 12-11-90 
ST91-5649 i i 5 Trunkline Gas Co.... «| 12-11-90 
ST91-5650 i é i pea | 12-11-90 
ST91-5651 issi coset ut es eee 12-11-90 
S$T91-5652 i iSSi i soeeasinees eeveeed 12-11-90 
ST91-5653 issi Seep seeveed 12-11-90 
ST91-5654 issi i 12-11-90 


ST91-5655 i - seeeeeeeeeseed Natural-Gas P/L Co. Of AMOS ica.........ssccssseses 12-11-90 


ST91-5656 i issi ene ssesceseeeeed Natural Gas P/L Co. of Amer. et al... | 12-11-90 
ST91-5657 iSSi ae " 12-11-90 


ST91-5658 i issi ie piri i sve] 12-11-90 
ST91-5659 i 4 wwe] 12-11-80 
ST91-5660 i issi ef i lit 12-11-90 
ST91-5661 issi e. oe i . Serv. Co., et al. 12-11-90 
ST91-5662 i al suneef 12-11-90 
ST91-5663 issi ia nq 12-11-90 
ST91-5664 i issi . ica.... 4 12-11-90 
ST91-5665 i issi i 12-11-90 
1 $T91-5666 12-11-90 
1 §T93-5667 sabiasicapion 12-11-90 
1 $T91-6668 aap .| 12-11-90 
1 §T91-5669 


i 7 WC cecscncccesssesees -| 12-11-90 
+ ST91-5670 soveceaseonte sancaleasibens -| 12-11-90 


Seg Ser ee eT ee ee oe eee se ooaaonn wo 
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Tennessee Gas Pipeline Co 12-11-90 
Tennessee Gas Pipeline Co » inc 12-12-90 
Tennessee Gas Pipeline Co 12-12-90 
Tennessee Gas Pipeline Co 12-12-90 
Tennessee Gas Pipeline Co sissies assed 12-12-90 
Tennessee Gas Pipeline Co ict cadibaaaiton 12-12-90 
Tennessee Gas Pipeline Co a aeceesecsvesncsnernenneesvanseee 12-12-90 
Dethi Gas Pipeline Corp. .-..-.cess-sseersssnssoseenreses é i | 12-12-90 
Tennessee Gas Pipieine Co . a 12-12-90 
Florida Gas Transmission Co 12-12-90 
Florida Gas Transmission Co 12-12-90 
Florida Gas Tranemission Co 12-12-90 


12-12-90 

42-12-90 

42-12-90 

42-12-90 

12-12-90 

42-12-90 

Transamerican Gas Transmission COMP c.cnececossscserveereesed 12-12-90 

etiheeciennsateietameapiiceiadiai Florida Public Utilities C0 ................c-ssessesevsesssssevsssesssesseeee 12-12-90 

ST91-5691 Reickcaitencs City of Gainesville, Gainessvile ..........-...ceccecsscosscererevsnenp 42-12-90 
$T91-5692 Republic Natural Gas C0... ..csccsscsssesevesvsrssnsssssnsersseeensp 12-42-90 
$T91-5693 Winnie Pipeline C0... ...cessessessessossososssssesssessssepessereesssene 12-12-90 


ST91-5694 icistacdeientcaiasiecshaiicessdadbealcl a Tranemission, a scceticikchasbebsndicb diate 12-12-90 
$T91-5695 i ishlesitnetinciestecincacsilichin 12-12-90 


ST81-5696 vpieasovenceesastieescaneasie inssvile ... ed | 12-12-90 
ST91-5698 i sescinnienicissiensnectstionestesepsen ebopecevensenconsoecess aosaccanssisvnce 12-12-90 
$191-5699 snecsensecsenssanensoneceenenee Liasinesesese tinlactes --- 12-12-90 
$T91-5700 eocancerenqeanenessssseeterneensoscecsees WIE ...-200s: 3 a: -f 12-42-80 


$191-5701 chain c Peoples Natural Gas Co. Division of Utilicorp United } 12-12-90 
inc. 

$191-5702 People Natural Gas Co. Division of Utilicorp United | 12-12-90 
inc. 


$1¥91-5703 Minnesgasco, 12-12-90 


ST91-5704 sassessseererevsvssassssnmnastenssssessersseesvaneey BOSE OF Trustees Municipal Gas Utility of the City of | 12-12-90 
Cedar Falls. 

$ST91-5705 isroiisedalatemalisiesiiiaandbasticesneidl Northern States Power Co.—WiISCONSIM .......-....1-0-.-..-.4 12-12-90 

$T91-5706 Northern States Power Co.........-...-.0ssececessseeseseseees avveeeeee 12-12-90 

$T91-5707 Garcinia cE saiincotiiecitotinitnsetaintibineinisthemsee 4 12-12-90 

$T91-5708 Michigan Gas C0.......-....ccessssessssnsersesessnsessesseeseses 12-42-90 

$¥8t-5709 Peoples Natural Gas Co Division Of Utilicorp United | 12-12-90 
inc. 


$T91-6710 Minnesgasco, ihn piakerisiviscnieadicatelagtiaacbes 42-12-90 
$t91-6711 12-12-90 
$T91-5712 COND iitesinctntni 12-12-90 
ST$1-5713 12-12-90 
$T91-5714 aisaniinnenihitanaensinipaisdaienpiniceiadie 12-12-80 
$T91-5715 a 42-12-90 
$T91-5716 wibictnsoneicanetit aeseveveeep 12-42-90 
$T9t-5717 42-12-90 
$T91-5718 eiieianiteasiccetenaitom 42-12-90 
$191-5719 Tennessee Gas Pipeline Co. et al... ...-siscersssssesseess 42-12-90 
$T91-5720 Atlanta Gas Light Co nnn ecceseesneseseconenneen 42-12-90 

1 $T91-5721 Gathering System 42-12-90 
$¥91-5722 12-12-90 
$T9t-5723 * ee el sietiniimention | 12-12-90 
$191-5724 4 pallens 42-12-90 
ST91-5745 12-13-90 
$T91-5746 : Eagle eS hetnaee =f 12-13-90 
ST91-5747 i mes 42-13-90 
$191-5748 mé 12-13-80 
$T91-5749 me 12-13-80 
$T91-5750 ne n 42-13-90 
ST91-5752 0 uettilecnestsiatie 12-13-90 
$791-6754 12-13-90 
ST91-5755 eotiaoutithenedhaieiadtil 12-13-90 
8191-6756 i 12-13-90 
ST9t-5757 
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Estimated 


$T91-5758 Superior Water, Light and Power Co 
ST91-5759 Peoples Natural Gas Co. Division of Utilicorp United | 12-13-90 
Inc. 


ST91-5760 12-13-90 
ST91-5761 ait AN iliti bes | 12-13-90 
ST91-5762 ie thas cacaaaeasadhl ae 12-13-90 
ST91-5763 wo in Utiliti bie 4 12-13-90 
ST91-5764 issi ion .... of “ 4 12-13-90 
ST91-5765 issi ae 4 Tejas in «4 12-13-90 
ST91-5766 i ai a Corporation aq 12-13-90 
ST91-5767 es <4 Citi i «4 12-13-90 
ST91-5768 2 2 4 12-13-90 
$T91-5770 i ion... «| 12-13-90 
1 $T91-5771 a 4 12-13-90 
4 $T91-5772 i se see] 12-13-90 
1 §T91-5773 * i , 4 12-13-90 
1 ST91-5774 bi ..| Oryx Energy Company, aq 12-43-90 
1 $T91-5775 sitine ..4 Arco Natural Gas Marketing, Inc.. a4 12-13-90 
1 $T91-5776 i Temple-iniand Forest Products... | 12-13-90 
1$191-5777 i eq 12-13-90 
1 $T91-5778 i i i see 12-13-90 
1 ST91-5779 5 es iat seed 12-13-90 
1 $T91-5780 g os i ic «4 12-13-90 
1 S$T91-5781 pea a i i ion... «ef 12-13-90 
1 $T91-5782 ; as ‘ ipeli an a4 12-13-90 
1 $T91-5783 5 aad seed 12-13-90 
1 ST91-5784 a «ee 12-13-90 
1 ST91-5785 Company «ef 12-13-90 
1 $T91-5786 ca i i «ee 12-13-90 
1 ST91-5787 oa i wed 12-13-90 
1 $T91-5788 on . «| 12-13-90 
1 $T91-5789 on «ee 12-13-90 
1 ST91-5790 ..| A.P. Green Refractories Company se} 12-13-90 
1 $T91-5791 ...4 Southwestern Electric Power Company.. «se 12-13-90 
$T91-5792 us .4 Alabama Gas Corporation...........0:ssves0e a4 12-13-90 
$T91-5793 me .+0e4 Cullman-Jefferson Counties Gas District .... | 12-13-90 
$T91-5794 =e Cullman-Jefferson Counties Gas District... 12-13-90 
$T91-5795 +4 City of Austell, Georgia. «eq 12-13-90 
$T91-5796 i sessed Union Texas Petroleum Corporation .... «ef 12-13-90 
$T91-5797 ipe Li scsed 12-13-90 
$T91-5798 ipe Li * «ee 12-13-90 
$T91-5789 i ion ... ol iti weed 12-14-90 
ST91-5800 issi ion .. Westem Kentucky Gas Co... 12-14-90 
ST91-5801 i ion. ..4 Texas Eastern Transmission Corp... 12-14-90 
ST91-5802 issi i ...4 Ohio Valley Gas Corp wwe] 12-14-90 
$T91-5803 iSsi a i ide «ved 12-14-90 
$T91-5804 ipeli oe «| 12-14-90 
$T91-5805 ipeli “ met swe 12-14-90 
ST91-5806 = ssee} 12-14-90 
$T91-5807 ea «| 12-14-90 
ST91-5808 x ie i see] 12-14-90 
ST91-5809 & i i see 12-14-90 
$T91-5810 io idi : ane see 12-14-90 
$T91-5811 ia iti issi weed 12-14-90 
$T91-5812 Ge i ssf 12-14-90 
ST91-5813 ‘ a ~ ~| 12-14-90 
$T91-5814 se s i «ef 12-14-90 
ST91-5815 ca ™ i see 12-14-90 
ST91-5816 ~ ovenslisia és see] 12-17-90 
$T91-5817 rs a sii 12-17-90 
ST91-5818 is eoo4 Philli Ss .| 12-17-90 
ST91-5819 i a ipeli = 12-17-90 
ST91-5820 ; chiaaicte 12-17-90 
$T91-5823 ipe Li . a sa «ed 12-17-90 
$T91-5824 ‘ a seer 12-17-90 
om i i a seen 12-14-90 

11-5826 i ‘ i iforni i ~eed 12-14-90 
ST91-5827 i % | 12-14-90 
ST91-5828 i ipeli i sssesvesseesed 12-14-90 
$T91-5829 ee bctadisie oibpcssbisstatlede seed 12-17-90 
$T91-5830 i 12-14-90 
$T91-5831 " jon. Pennsyivania secsacqubedsesieewcadteekesestbins] | Maen aD 
ST91-5832 ca i 12-17-90 
ST91-5834 SP anssitccctitlinnssatiite ea sossvssessessesescessese 12=18-90 
ST91-5835 : ‘ Kelas <4 12-18-90 
ST91-5836 iSsi cg as oa is 12-18-90 
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219,000 
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20,000 
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11,000 
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10,000 
50,000 
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ST91-5837 
ST91-5838 
ST91-5839 
ST91-5840 
ST91-5841 
ST91-5842 
ST91-5843 
ST91-5844 
ST91-5845 
ST91-5846 
ST91-5847 
ST91-5848 
ST91-6649 
ST91-5850 
$T91-5851 
1 ST91-5855 
 ST91-5856 oes = = 
1 $T91-5858 «| 12-18-90 
1 ST91-6860 pecenecreoe - | 12-18-90 
1 $T91-5862 a 12-18-90 
1 ST91-5863 12-18-80 
1 ST91-5864 12-18-90 
1 S$T91-5865 12-19-90 
1 ST91-5866 12-19-90 
1 ST91-5867 12-19-90 
1 ST91-5868 12-19-90 
ST91-5869 12-19-90 
$T91-5870 evcceegeececoees «ed 12-19-90 
ST91-5871 conepedueqebonsoes saved 12-19-90 
$T91-5872 eed 12-19-90 
$T91-5873 sovsensesenese coneewseee ww 12-19-90 
ST91-5874 12-19-90 
$T91-5875 12-19-90 
ST91-5876 12-19-90 
$T91-5877 12-19-90 
ST91-5878 12-19-90 
ST91-5879 12-19-90 
ST91-5880 12-19-90 
$T91-5881 12-19-90 
ST91-5882 12-19-90 
ST91-5883 12-19-90 
ST91-5884 12-19-90 
ST91-5885 12-19-90 
ST91-5886 12-19-90 
ST91-5887 -| 12-19-90 
ST91-5888 12-19-90 
1 ST91-5889 12-19-90 
1 $T91-5890 +4 12-19-90 
ST91-5896 -| 12-19-90 
ST91-5897 12-19-90 
ST91-5898 12-19-90 
ST91-5899 <4 12-19-90 
ST91-5900 se 12-19-90 
ST91-5902 12-19-90 
S$T91-5903 12-19-90 
ST91-5904 | 12-19-90 
ST91-5905 12-19-90 
ST91-5906 12-19-90 
$T91-5907 eae 
ST91-5908 - 
ST91-5909 12-19-90 
ST91-5910 oo | 12-19-90 
$T91-5911 = | T.P.C, - eveer 12-19-90 
S$T91-5912 Pipeline Corp... coonee ine oe 12-19-90 
ST91-5915 bevdeceusecessecs nee | 12-19-90 
ST91-5916 12-20-90 
$T91-5917 Sivensevechowvees ev 12-20-90 
ST91-5918 i seceee tee covouwosabonseeeceeoee + 12-20-90 
ST91-5919 eaceceee —- «4 12-20-90 
ST91-5920 3 wove ove «| 12-20-90 
S$T91-5921 k boda , cooslibonesesecond idaceesse sid 12-20-80 
ST91-5922 es eussoseavoccqnsceeyeesen 12-20-90 
ST91-5923 is «+04 Minnegasco, 12-20-90 
ST91-5924 -- -4 12-20-90 
ST91-5925 seeceeeecee oe «4 12-20-90 
$T91-5927 cone facoeeesScbcncen sovecssvssenveesecsenseesed 12-20-00 
$T91-5928 ui = 12-20-90 
$T91-5929 
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Transporter/Seller ipi Date filed 


ST91-5930 12-20-90 
$T91-5931 me eee wa] 12-20-90 
$T91-5932 | Cok o 12-20-90 
$T91-5933 a Corp 12-20-90 
$T91-5934 | Hi bz 5 as nn] 12-20-90 
$T91-5936 | Hi sa ous 12-20-90 
$T91-5936 | Hi pr ween Northridge i, 12-20-90 
$T91-5937 | High a zs ices Group .| 12-20-90 
ST01-5898 i System... ol % .| 12-20-90 
-5939 i " c sassnesned 12-20-90 
$T91-5940 seceuseuee] 12-20-90 
$T91-5941 ba Corp semen] 12-21-90 
$T91-5943 ee x5 5 seamen] 12-21-90 
$T91-5944 12-21-90 
$T91-6945 12-21-90 
$T91-5946 12-21-90 
$T91-5947 12-21-90 
$T91-5948 12-21-90 
$T91-5949 | 12-21-90 
ST91-5950 | 12-21-90 
ST91-5951 12-21-90 
$T91-5952 12-21-90 
$191-5953 .| 12-21-90 
$T91-5954 12-21-90 
$T91-5955 12-21-90 
$T91-5956 12-21-90 
ST91-5957 | 12-21-90 
ST91-5958 12-21-90 
ST91-5959 12-21-90 
ST91-5960 12-21-90 
$T91-5961 12-21-90 
Stet sees 12-21-00 
| 12-21-90 
ST91-5964 12-21-90 
$T91-5965 12-21-90 
ST91-5966 12-21-90 
ST91-5967 12-21-90 
St91-5060 12-21-90 
12-21-90 
$T91-5970 | 12-21-90 
$T91-5971 | 12-21-90 
$T91-5972 .| 12-21-90 
$191-5973 12-21-90 
1 ST91-5975 12-21-90 
1 $T91-5976 12-21-90 
* $T91-5977 12-21-90 
* ST91-5978 2 a 12-21-90 
* $T91-5979 | Fiori ion Co... ie & 12-21-90 
1 $T91-5980 | Fiori ion Co.. io Energy 12-21-90 
* ST91-5981 ission Co... ae ; 12-21-90 
1 ST91-5982 | Flori issi ‘ i i vassnd 12-21-90 
1 ST91-5983 ission Co... 4 12-21-90 
* $T91-5984 | Flori ion Co.. iit ; 4 12-21-90 
* ST91-5985 issi : 2 12-21-90 
* ST91-5986 | Flori ion Co... a Marketing 12-21-90 
* $T91-5987 | Flori ion Co.. sa 12-21-90 
1 $T91-5988 | Flori ission Co... os 12-21-90 
* ST91-5989 | Flori issi Dept of Electric & Water Utilities; City of Lakeland, | 12-21-90 
Florida. : : 
* $T91-5990 | Flori issi 12-21-90 
1 $T91-5991 ; a 12-21-90 
* $T91-5992 | Fiori i a 3 12-21-90 
* $T91-5993 i: ¥ re jo, inc. 12-21-90 
* ST91-5994 IEE OI ccccetierince’ 12-21-90 
* ST91-5995 ‘ Company 12-21-90 
* ST91-5996 i ; ‘ 12-21-90 
* ST91-6997 ission Corp ms i - 
ms pn i 12-21-90 
a io, Inc... if 12-21-90 
1 $T91-5999 ; f ee ; 12-21-90 
ST91-8000 ja, Inc... 12-21-90 
600 its 3 12-21-90 
ST91-6002 Corp ue] 12-21-90 
ST¥1-8005 ‘ riumph Co 12-21-90 
6006 12-21-90 
saan | rs 
sre .| 12-21-90 
-6008 Sen Marketing Corp 12- 
$T91-6009 | Uni i = ete 
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ST91-6010 
$T91-6011 
$T91-6012 
ST91-6013 
ST91-6014 
ST91-6015 
ST91-6016 
ST91-6017 
ST91-6018 
ST91-6019 
$T91-6020 12-21-90 
ST91-6021 s r a seeee] 12-21-90 
$T91-6022 ipiiieeia atid bai 12-21-90 
ST91-6024 Pipeli@ CO .n.sscscscccceceee ae a8 12-21-90 
ST91-6025 ji et <-- 12-21-90 
ST91-6026 : litoan, x 4 12-21-90 
ST91-6027 i: ait «| 12-21-90 
ST91-6028 ie e ww] 12-21-90 
ST91-6029 ‘ Marketing Co.............0csssssses 12-21-90 
ST91-6030 i 12-21-90 
ST91-6031 4 
ST91-6032 
$T91-6033 
ST91-6034 
ST91-6035 Pipeline Company. pins bec 
ST91-6036 a a 12-24-90 
ST91-6037 Gas eeceped es f 12-24-90 
ST91-6038 Squososceapsbobangs eteneeses ss] 12-24-90 
ST91-6040 i Company........... a ‘ B ase 12-26-90 
ST91-6041 ‘ % www 12-27-90 
ST91-6042 Pipeline Company. Energy dos 4 12-26-90 
ST91-6043 wii apaeiapigesnedl i eaindipcaieaksuilbhinen 12-26-90 
ST91-6044 ledersenaeboanssencuaicten 12-27-90 
ST91-6045 EER Energy ERacipinciuciakesbscso wid 12-27-90 
$T91-6046 Company seed 12-27-90 
ST91-6047 | I einersesiibodiess 4 12-27-90 
ST91-6048 é einseavethess tie dtasihicabacebnietaticapectesteiakocanenatats «sees 12-27-80 
$T91-6049 aad 4 12-27-90 
ST91-6050 baiipievte pn L srisaasetpiibnsdssbecseendien 12-27-90 
ST91-6051 Sie sasepiivataines Company <essveevel “12-27-80 
$T91-6052 ; my baeadtan iv 12-27-90 
ST91-6053 es: .«.|‘Rangeline Corporation «if 12-27-90 
ST91-6055 12-27-90 
ST91-6056 «4. 12-27-80 
$T91-6058 12-27-90 
ST91-6059 4 12-27-80 
$T91-6060 12-27-90 
ST91-6061 12-27-90 
ST91-6062 12-27-90 
ST91-6063 12-27-90 
ST91-6064 12-27-90 
ST91-6065 12-27-90 
ST91-6066 12-27-90 
ST91-6067 «ve 12-27-90 
ST91-6068 .| 12-27-90 
$T91-6069 12-27-90 
$T91-6070 | 12-27-90 
ST91-6071 | 12-27-90 
$T91-6072 sj Pt asad ss 12-27-90 
1$T91-6073 He PAI sii acsitbiatlesticetasinnicorie nines <a 12+27-90 
1$T91-6074 ie shine ienbiencteceeneass f niles oss sot. 12-27-90 
1 ST91-6075 hieniga dpeiabenceasbentaaieicondcmastleh iia 12-27-90 
1 ST91-6076 ee ave 12-27-90 
1 $T91-6077 de “ 12-27-90 
1 $T91-6078 oi sihbctehgaidbeas 12-27-90 
1 $T91-6079 COMPRIY .coceccscccceseseseenenecnsenie sae 12-27-90 
$T91-6080" a Bastia seasbsticphonsthoncdesievenecsocebet = WaT OD 
ST91-6082 ‘seed 12-27-90 
ST91-6085 ( ssasesessseeveeressned Eagle Cogeneration Partnership ....... <-sye4 42-28-90 
ST91-6087 eciahondarea eroaneaiccenagh aba Laces Soak 12-28-90. 


ae eeeeeseses: 


ST¥91-6088 é s coceesecseoscessesiocsssteh AID Deity CO-OP enicsiiseicccscacscisescotnsscsuescccesobeccesceeasesseeaseqsicd- Ve eOrGO 
ST91-6089 : : QING Ce CO a esc iastibincsnensectnnseoiscsnsesissinisssdntebicsonnssanrsings I2P2OOO 
$T91-6090 | AN el I ciessoverepnilso Fina. Natural Gas C0. ..1..-.-sssesn-ssenseoretenseervecsseeseserenreenieend 127 28-80 
ST91-6091 ; escegi asunseosereesessrccereef WISCONSIN Public Service COPp.........u:erveecessnveceessseersrseeedl 12-28-90 
 $T91-6092 | : Madison Gas and Electric C0....:.i.....seecsessesssecsseconssnevsovend 1228-90 
ST91-6093 i a ected atattieate Enron Gas Marketing, IC .......is..icscccssseiscesvssvedierreecsseesenrsd 12-28-80 


| 12-21-90 
«4 12-21-90 
-4 12-21-90 
12-21-80 

| 12-21-90 
12-21-90 

-| 12-21-90 
12-21-90 
12-21-90 
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Part 284 ae 
maximum 
Docket No.* Transporter/Selier Recipient subpart at, 


ST91-6094 heeeostbe i se diieoe 4 12-28-90 
$T91-6095 Mactidasee > = i consencsesecesonve i .4 12-28-90 
ST91-6096 i ies a ..4 12-28-90 
$T91-6097 sceensussansensonseneenssessssesssnonssscensense iacacnerews -4 12-28-80 
ST91-6099 sisooneascocsseswesasssesasssasccecss . i = .-4 12-26-90 
ST91-6100 4 12-28-90 
ST91-6101 
* $T91-6103 
ST91-6105 
ST91-6106 
$T91-6107 
ST91-6108 
ST91-6109 
ST91-6110 
S$1T91-6111 
ST91-6112 
$T91-6113 
ST91-6114 
ST91-6115 
ST91-6116 
$T91-6117 
$T91-6118 
ST91-6119 
$T91-6120 
$T91-6121 
$T91-6122 
$T91-6123 
ST91-6124 
ST91-6125 
ST91-6126 
ST91-6127 
ST91-6128 
ST91-6129 
ST91-6130 
$T91-6131 
$T91-6132 
$T91-6133 
ST91-6134 
ST91-6135 
ST91-6136 | Williston Basin interstate P/L Co...........-.-sssnsernseeese 
ST91-6137 | Williston Basin interstate P/L CO............-..s0s-sseesereees os 
ST91-6138 
$T91-6139 
$T91-6140 
ST91-6141 
ST91-6142 
ST91-6143 
ST91-6144 
ST91-6145 
ST91-6146 
ST91-6147 
ST91-6148 
ST91-6149 
ST91~-6150 
ST91-6151 
ST91-6152 
ST91-6153 
ST91-6154 
$T91-6155 
ST91-6156 
ST91-6157 
ST91-6158 
ST91-6159 
ST91-6160 
* ST91-6161 
ST91-6162 
ST91-6163 
ST91-6164 
ST91-6165 
ST91-6166 
ST91-6167 
ST91-6168 
ST91-6169 
ST91-6170 
$T91-6171 
$T91-6172 
ST91-6173 
$T91-6174 


127,750 
766,550 
4,015,000 
16,580,000 
26,544,000 
3,650,000 
100,000 
15,718,000 
30,900 
26,129 
90,000 
26,129 


ant thhaenian te ee ee eee eeaeeaaes 
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ST91-6175 
ST91-6176 
ST91-6177 
$T91-617B8 
ST91-6179 
ST91-6180 
ST91-6181 
ST91-6182 
ST91-6183 


ST91-6197 
ST91-6198 
ST91-6199 
ST91-6200 
ST91-6201 
ST91-6202 
ST91-6203 


Reliance 
Reliance Gas Marketing Company 


PERRET ME PETeMO PR pee eeaeere 


_Below are five ST-docketed initial reports which are noticed out of sequence. These initial reports were not noticed previously because they required additional 


1 ST91-2830 
1 ST91-2873 
*ST91-2878 
1 ST91-2888 
1 ST91-5018 


notice coqueating 


[FR Doc. 91-8946 Filed 4-16-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-3-23-000) 


Eastern Shore Natural Gas Co.; 
Proposed Changes in FERC Gas Tariff 


April 10, 1991. 

Take notice that Eastern Shore 
Natural Gas Company [ESNG) tendered 
for filing on April 8, 1991 a revised tariff 
sheet included in appendix A attached 
to the filing. Such sheet is proposed to 
be effective May 1, 1991. 

ESNG states that the purpose of the 
filing is to “track” Transcontinental Gas 
Pipe Line Corporation's (Transco) 
increased fixed monthly TOP charges 
filed with the Commission April 1, 1991. 

ESNG states that copies of the filing 
have been served upon its jurisdictional 
customers and interested State 
Commissions. 

Any person desiring to be heard or to 
protest said ‘sald filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 N. 
Capitol Street, NE., Washington, DC 


supplemental comments, 50 FA 50 FR “2.372, 10/10/85). 
= maximum daily volumes includes mes reported by 


20426, in accordance with rule 211 and 
rule 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before 
April 17, 1991. Protests will be - 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-8944 Filed 4-16-91; 8:45 am] 
BILLING CODE 6717-01-48 


[Docket No. RP91-91-001] 


El Paso Natural Gas Co.; Compliance 
Tariff Filing 


April 10, 2991. 

Take notice that on April 5, 1991, El 
Paso Natural Gas Company (“El Paso”) 
tendered for filing and acceptance, 


CoGGe 


t filings comply with Commission regulations in accordance with Order No. 436 (final rule and 
the filing company in MMBtu, Mcf and Dt. 


pursuant to part 154 of the Federal 
Energy Regulatory Commission's 
(“Commission”) Regulations Under the 
Natural Gas Act, Substitute Original 
Sheet Nos. 263 and 265 through 269 
contained in its First Revised Volume 
No. 1-A Tariff, in compliance with the 
Commission's order issued March 21, 
1991, at Docket No. RP91-91-000. 

On February 19, 1991 at Docket No. 
RP91-91-000, El Paso filed certain tariff 
sheets establishing a new section 25 to 
its Transportation General Terms and 
Conditions contained in its FERC Gas 
Tariff, First Revised Volume No. 1—A to 
implement the provisions of an 
experimental capacity brokering 
program authorized on the High Island 
Offshore System (“HIOS”). By order 
issued March 21, 1991, at Docket No. 
RP91-91-000, the Commission accepted 
said tariff sheets for filing effective 
March 21, 1991, subject to El Paso 
refiling within fifteen (15) days of the 
date of the order, tariff sheets that adopt 
capacity allocation and 
creditworthiness provisions contained 
in either HIOS' tariff or El Paso’s tariff. 
Accordingly, E] Paso has tendered 
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certain tariff sheets in compliance with 
the Commission's order to incorporate 
the revisions specified therein. 

El] Paso respectfully requests that the 
Commission accept the tendered tariff 
sheets for filing and permit them to 
become effective on March 21, 1991, 
which is the same date as authorized by 
the Commission's order issued March 
21, 1991 at Docket No. RP91-91-000. 

El Paso states that copies of the filing 
were served upon all of El Paso’s 
interstate pipeline transportation 
customers and all interested regulatory 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 17, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 81-8940 Filed 4-16-91; 8:45 am] 
BILLING CODE 6717-01-m 


[Docket No. RP91-133-000] 


Florida Gas Transmission Co.; Petition 
for Limited Waivers 


April 10, 1991. 

Take notice that on April 8, 1991, 
Florida Gas Transmission Company 
(FGT), 1400 Smith Street, Houston, 
Texas 77002, filed in Docket No. RP91- 
133-000 a petition requesting 
authorization for waivers of Federal 
Energy Regulatory Commission 
(“Commission”) policy, Commission 
regulations, and FGT’s FERC Gas Tariff 
to the extent necessary to allow FGT to 
add a delivery point under existing 
Service Agreements for firm and 
interruptible transportation service and 
a contract for primary interruptible 
Sales Service (“Service Agreements”) 
between FGT and Florida Power & Light 
Company (“FPL”) while permitting FPL 
to maintain its existing priority in FGT’s 
first-come, first-served queues. 

FGT states that good cause exists for 
granting the requested waivers in that (i) 
FGT will continue to serve the same 
end-user, FPL, at the new delivery point, 


(ii) the new delivery point will be 
located in the same geographic location 
as an existing delivery point at which 
FGT presently serves FPL, and (iii) the 
new delivery point will not interfere 
with FGT’s ability to render firm service 
to FGT’s other customers. 

Any person desiring to be heard or to 
protest said petition should on or before 
April 17, 1991 file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, a motion to intervene or 
protest in accordance with §§ 385.215 
and 385.211 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211 and 385.214). Protests will be 
considered by it in dete the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
motion to intervene in accordance with 
the Commission’s rules. 

Copies of this filing are on file with 
the Commission and are available for 
public inspection in the Public Reference 
Room. 


Lois D. Cashell, 

Secretary. 

[FR Doc. 91-8945 Filed 4-16-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-4-002] 


Texas Eastern Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 


April 10, 1991. 

Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on April 5, 1991 tendered for 
filing as part of its FERC Gas Tariff, 
Fifth Revised Volume No. 1, six copies 
of the following tariff sheet: 


Substitute Original Sheet No. 439A 


Texas Eastern states that the purpose 
of this filing is to clarify section 12.7(b) 
of Texas Eastern’s General Terms and 
Conditions as required by the ' 
Commission’s March 22, 1991 order in 
Docket No. RP91—4-001. 

The proposed effective date of the 
tariff sheet listed above is November 1, 
1990, the effective date of the tariff 
sheets contained in Texas Eastern's 
November 19, 1990 filing. 

Texas Eastern states that copies of 
the filing were served on Texas 
Eastern’s jurisdictional customers and 
interested state commissions and all 
Rate Schedule IT-1 shippers. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
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with rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 17, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 


Lois D. Cashell, 
Secretary. 


[FR Doc. 91-8941 Filed 4-16-91; 8:45 a.m.] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS-211030; FRL-3881-4] 


1,2,4-Trichlorobenzene; Response to 
Citizens Petition 


AGENCY: Environmental Protection 
Agency (EPA). | 
ACTION: Denial of TSCA Section 21 
Petition. 


SUMMARY: This notice responds to a 
citizen's petition submitted by Valley 
Watch, Inc. under section 21 of the 
Toxic Substances Control Act (TSCA) 
(15 U.S.C. 2620). The petitioner 
requested EPA to exercise authority 
under TSCA section 5(e) to prohibit the 
manufacture, processing, distribution in 
commerce, use, and disposal of 1,2,4- 
trichlorobenzene (TCB) as a retrofill 
transformer fluid. EPA is denying the 
petition because EPA does not have the 
authority under section 5(e) of TSCA to 
issue an order prohibiting the 
manufacture, processing, distribution in 
commerce, use, or disposal of this 
chemical substance. Section 5(e) applies 
only when EPA is reviewing a notice 
submitted under section 5(a) for anew 
chemical substance or a significant new 
use of a chemical substance. TCB is not 
a “new chemical substance” under 
section 3(9) of TSCA nor does its use as 
a retrofill transformer fluid represent a 
“significant new use.” 


FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS— 
799), Office of Toxic Substances, 
Environmental Protection Agency, rm. 
E-545, Washington, DC 20460, (202) 544- 
1404, TDD: (202) 554-0551. 
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Section 21 of TSCA provides that any 
person may petition the Administrator 
of EPA to initiate a proceeding for the 
issuance of rules under section 4 (rules 
requiring chemical testing), section 6 
(rules imposing substantive controls on 
chemicals), or section 8 {information 
gathering rules). Also, section 21 
authorizes a petitioner to request the 
issuance, amendment, or repeal of 
orders under section 5{e) of TSCA 
(orders affecting new chemical 
substances or significant new uses 
covered under section 5{a) notifications) 
or section 6(b)(2) (orders affecting 
quality control procedures). Section 
21(b){3) requires that EPA grant or deny 
citizens petitions within 90 days of the 
filing date of the petition (15 U.S.C. 
26201b){3)). 

If the Administrator grants a section 
21 petition, the Agency must promptly 
commence an appropriate proceeding. If 
the Administrator denies the petition, 
the reasons for denial must be published 
in the Federal Register. 

In the case of a section 21 petition, 
which requests an order under section 
5(e), EPA may grant the petition only if 
EPA determines that the substance is 
subject to section 5(e) jurisdiction, that 
available information is insufficient to 
evaluate the health or environmental 
effects of the substance, and that either 
activities involving the substance may 
present an unreasonable risk of injury to 
health or the environment, or the 
substance is or will be produced in 
substantial quantities and there is or 
may be substantial or significant human 
exposure or substantial environmental 
release (15 U.S.C. 2604{e){1}(A)). 

B. Summary of Petition 

On January 3, 1991, Valley Watch, inc. 
petitioned EPA under section 21 of 
TSCA to issue an order under section 
5(e) of TSCA to prohibit the 
manufacture, processing, distribution in 
commerce, use, and disposal of TCB as 
a retrofill transformer fluid. TCB is used 
as a constituent in an interim 
transformer fluid mixture, called TF-1. 
As such, TCB resides for a limited 
period of time in transformers. Valley 
Watch has based their request on the 
assertion that EPA has previously 
determined under TSCA section 
4(a)(1)(a) that: (1) TCB may present an 
unreasonable risk of cancer to humans, 
and (2) there is sufficient human 
exposure to TCB to make the “may 
present” finding (51 FR 24660, July 8, 
1986). Valley Watch also believes that 
TCB presents an unreasonable risk to 
the environment and humans due to its 


propensity to create dioxins and furans 
in the event of a transformer fire. Valley 
Watch maintains that exposure to TCB 
is increased by its use in retrofill 
transformers. 


Il. EPA’s Decision 


EPA denies this petition because the 
petitioner has not requested relief which 
EPA can properly grant under TSCA 
section 5(e) and because there is 
insufficient information to make an 
unreasonable risk determination under 
section 6 of TSCA. EPA has jurisdiction 
to issue a section 5(e) order only with 
respect to a chemical substance subject 
to the section 5(a) notification 
requirements, and in this case, these 
notification requirements are not 
applicable. Nor does the requested relief 
involve issuance, amendment, or repeal 
of a rule under sections 4, 6, or 8 or an 
order under section 6{b)(2). 

EPA recognized the concern regarding 
the potential risk of TCB at least as 
early as 1986 when EPA responded to an 
earlier petition from Valley Watch (51 
FR 6423, February 24, 1986). As such, 
EPA promulgated a TSCA section 4 test 
rule for oncogenicity testing for several 
chlorinated benzenes, including TCB (51 
FR 24660, July 8, 1986). EPA is committed 
to a thorough assessment of any 
potential risks (and benefits) of TCB 
once these section 4 oncogenicity data 
are available (1994). At that time, EPA 
will evaluate TCB’s hazards, exposure 
potential, economic uses, and benefits. 
After that evaluation, EPA will decide 
whether activities involving TCB pose 
an unreasonable risk and if further 
regulatory action is warranted. 

EPA has also considered whether this 
petition could be read as seeking some 
action by EPA, properly within the 
bounds of section 21, other than issuing 
an order under section 5{e}. 

The ultimate action requested is to 
prohibit the manufacture, processing, 
distribution in commerce, use, and 
disposal of TCB as a retrofill 
transformer fluid. Under section 6, EPA 
may promulgate rules to control such 
activities if the Agency finds there is a 
reasonable basis to conclude that 
activities involving a chemical 
substance present or will present an 
unreasonable risk of injury to health or 
the environment. 

EPA recognizes that there are some 


‘ general concerns about risks posed by 


TCB. As mentioned above, EPA is 
committed to evaluate any potential 
hazards once these section 4 
oncogenicity data are available. 
However, there is no evidence available 
to EPA which shows that the presence 
of residues of this substance from its use 
as a temporary retrofill fluid poses a risk 
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to humans who live and work near 
retrofilled transformers. 

EPA has addressed Valley Watch's 
concern regarding dioxin and furan 
formation during a transformer fire in its 
current PCB Transformer Fires 
regulation (40 CFR 761.30). EPA has 
required that owners of most 
polychlorinated bipheny! (PCB) 
electrical transformers in or near 
commercial buildings have to complete 
one of the following four actions prior to 
October 1, 1993. 

1. install enhanced electrical 
protection in order to deenergize the 
transformer when: 

a. Excessive current flow and/or 
major fault conditions (a fault could 
cause a fire) are detected. 

b. Increase in temperature or pressure 
are detected from mechanical failures or 
external fires. 

2. Reclassify the transformer to PCB- 
contaminated or non-PCB electrical 
equipment. 

3. Take the transformer out of service, 
store the transformer for disposal, and 
dispose of the transformer. 

4. Notify the Regional Administrator 
that enhanced electrical protection has 
not been provided but that the 
transformer will be removed from 
service before October 1, 1993. 

The current EPA opinion is that the 
presence of TCB in place of PCB for 
purposes of rinsing, flushing, or 
reclassification of a PCB Transformer 
would not increase the risk from 
continued operations during the 
reclassification procedure. Almost all, if 
not all, transformers treated by the 
process using TCBs are askarel 
transformers. This is because there are 
more economical ways to reclassify 
non-askarel PCB Transformers. 
Commercial askarel PCB formulations 
(Aroclors) contain from 30% to 50% 
chlorobenzene which is used as a 
solvent for the PCBs. Therefore, any 
transformer which contains PCBs 
contains approximately the same 
concentration of chlorinated benzenes. 
One of the principal components of 
these chlorobenzenes is TCB. 
Regardless of whether the 
reclassification process uses TCB in an 
askarel transformer, there are already 
TCBs at approximately the same 
concentration as PCBs in the 
transformer. Therefore, the total risk of 
the formation of polychlorinated 
dibenzofurans and dibenzo-p-dioxins 
during an askarel transformer fire is not 
increased by the use of TCB as a 
temporary interim transformer dielectric 
fluid because the formation of the toxic 
equivalents of PCDFs and PCDDs is 
lower for TCB than for askarei. 
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The objective of the reclassification 
authorization is to encourage owners of 
electrical equipment, which contains 
higher levels of PCBs, to reduce the PCB 
concentration in the transformer. 
Reclassification will qualify the 
transformer at a lesser regulatory 
threshold for maintenance and disposal 
requirements. This provision (40 CFR 
761.30(a)}({2)(v)) results in a reduction in 
the amount of PCBs currently in use, 
thereby reducing the potential risk of 
injury to health and the environment 
from the exposure to PCBs which could 
be inadvertently released from the 
transformer. The reclassification 
process involves draining, refilling, and 
inservice use of the transformer for a 
short period of time in order to extract 
the PCBs from the internal parts of the 
transformer. All PCBs removed from the 
transformer are subject to the disposal 
requirements of 40 CFR 761.60. The act 
of reclassifying the transformer poses 
minimal risk of injury to health and the 
environment from exposure to PCBs. 
The use of TCB to remove PCBs during 
the reclassification process provides a 
long-term environmental benefit; 
currently there is no known additional 
risk. 

Valley Watch provided no definitive 
evidence that trace amounts of this 
substance which might remain after 
retrofilling could result in the creation of 
dioxin or furans in the event of a 
transformer fire. Valley Watch supports 
its petition request with unsupported 
allegations. EPA has received no 
evidence from the petitioner of the 
likelihood of fires in retrofilled 
transformers. Thus, EPA has determined 
that Valley Watch's assertions do not 
support its request to ban the production 
of this substance for its use as a 
retrofilling fluid. 


It. Public Record 


EPA has established a public record 
of its response to this petition (Docket 
Number OPTS-211030). The public 
record contains the petition and the 
basic information considered by EPA in 
reaching its decision in this matter. All 
documents, including the index of the 
docket, are available to the public in the 
TSCA Public Docket Office from 8 a.m. 
to noon and 1 p.m. to 4 p.m., Monday 
through Friday, excluding legal holidays. 
The TSCA Public Docket Office is 
located at EPA Headquarters, rm. NE- 
G004, 401 M St., SW., Washington, DC 
20460. 


IV. References 


1. Section 21 petition from Valley Watch, 
Inc. to the EPA, January 3, 1991. 

2. USEPA. Chiorinated Benzenes; Final 
Test Rule 51 FR 24660, July 8, 1986. 


3. USEPA. Polychlorinated Biphenyls in 
Electrical Transformers, 55 FR 49043, 
November 26, 1990. 

4. USEPA. PCB Disposal Permit for Unison 
Transformer Services, Inc., September 13, 
1988. 


V. Conclusion 


For the above reasons, EPA is denying 
Valley Watch's petition filed under 
section 21 of TSCA. 

Authority: 15 U.S.C. 2620. 

Dated: April 8, 1991 
Victor J. Kimm, 

Acting Assistant Administrator for Pesticides 
and Toxic Substances. 


[FR Doc. 91-8993 Filed 4-16-91; 8:45 am] 
BILLING CODE 656€0-50-F 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


[FEMA-815-DR] 


Amendment to Notice of a Major 
Disaster Declaration; MS 


AGENCY: Federal Emergency 
Management Agericy. 
ACTION: Notice. 


SUMMARY: This notice amends the notice 


of a major disaster for the State of 
Mississippi (FEMA-895-DR), dated 
March 5, 1991, and related 
determinations. 

DATED: April 8, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 

NOTICE: The notice of a major disaster 

for the State of Mississippi, dated March 

5, 1991, is hereby amended to include 

the following areas among those areas 

determined to have been adversely 

affected by the catastrophe declared a 

major disaster by the President in his 

declaration of March 5, 1991: 

Monroe County for Public Assistance. 
(Already designated for Individual . 
Assistance) 

(Catalog of Federal Domestic Assistance No. 

83.516, Disaster Assistance) 

Richard W. Krimm, 

Acting Deputy Associate Director, State and 

Local Programs and Support, Federal 

Emergency Management Agency. 

[FR Doc. 91-8976 Filed 4-16-91; 8:45 am] 

BILLING CODE 6718-02-M 
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FEDERAL MARITIME COMMISSION 


Maryland Port Administration/Hapag- 
Lioyd AG/Atlantic Division Terminal, et 
al., Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10220. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-010968-010. 

Title: Maryland Port Administration/ 
Hapag-Lloyd AG/Atlantic Division 
Terminal Agreement. 

Parties: Maryland Port 
Administration, Hapag-Lloyd AG/ 
Atlantic Division. 

Synopsis: The Agreement, filed April 
9, 1991, amends the parties’ basic 
agreerfent to reflect the fact that the 
agreement will be on a month to month 
basis for a term of 60 days pending the 
final negotiations of a long term lease 
between the parties. 


Agreement No.: 224-200498. 

Title: Georgia Ports Authority/Cho 
Yang Shipping Company, Deutsche 
Seereederei Rostock GMBH, Senator 
Linie GMBH Terminal Agreement. 

Parties: Georgia Ports Authority 
(GPA), Cho Yang Shipping Company, 
Deutsche Seereederei Rostock GMBH, 
Senator Linie GMBH. 

Synopsis: The Agreement, filed April 
8, 1991, provides for GPA to perform 
certain services at its Containerport 
located at Savannah, Georgia for a 
consolidated rate which is based upon a 
rate per container (on/off vessels) of 
$85.00. All crane rental used for 
breakbulk cargo and other services will 
be at GPA's tariff rates. The term of the 
Agreement is for 60 days. 

Dated: April 12, 1991. 

By Order of the Federal Maritime 
Commission. 

Joseph C. Polking, 

Secretary. . 

[FR Doc. 91-9012 Filed 4-16-91; 8:45 am] 
BILLING CODE 6730-01-M 
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Seaway Port Authority of Duluth/Lake 
Superior Warehousing Co., Inc., et al., 
Agreements Filed 


The Federal Maritime Commission 
hereby gives notice that the following 
agreement(s) has been filed with the 
Commission pursuant to section 15 of 
the Shipping Act, 1916, and section 5 of 
the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10220. Interested parties may 
submit protests or comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments and protests are found in 
§$§ 560.602 and/or 572.603 of title 46 of 
the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Any person filing a comment or 
protest with the Commission shall, at 
the same time, deliver a copy of that 
document to the person filing the 
agreement at the address shown below. 

Agreement No.: 224-200499. 

Title: Seaway Port Authority of 
Duluth/Lake Superior Warehousing Co., 
Inc., Terminal Agreement. 

Parties: Seaway Port Authority of 
Duluth (Authority), Lake Superior 
Warehousing Co., Inc. (LSWC). 

Filing Party: Mr. Davis Helberg, 
Executive Director, Seaway Port 
Authority of Duluth, P.O. Box 16877, 
Duluth, Minnesota, 55816-0877. 

Synopsis: The Agreement, filed April 
8, 1991, provides for: LSWC’s 
management of cargo and dock facilities 
at the Authority's Arthur M. Clure Public 
Marine Terminal (facility) in Duluth, 
Minnesota; LSWC to pay the Authority 
a certain percentage of the gross 
revenues for each calendar year during 
the initial 10-year.term of the 
Agreement; and, LSWC to be the 
exclusive operator and manager of the 
facility and equipment for receiving, 
shipping, storing, stevedoring and 
handling general cargo, commodities 
and other services in the foreign and 
domestic commerce. 


Dated: April 12, 1991. 


By Order of the Federal Maritime 
Commission. 


Joseph C. Polking, 

Secretary. 

(FR Doc. 91-9013 Filed 4-16-91; 8:45 am] 
BILLING CODE 6730-01-M 


Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passengers or Other Persons on Voyages 
pursuant to the provisions of section 2, 
Public Law 89-777 (46 U.S.C. 817(d)) and 
the Federal Maritime Commission's 
implementing regulations at 46 CFR part 
540, as amended: 

Commodore Cruise Line Ltd. and 
Argentina Caribbean Shipping Co. 
Inc., 800 Douglas Road, Coral Gables, 
FL 33134. 

Vessel: ENCHANTED ISLE. 

Dated: April 11, 1991. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 91-9014 Filed 4-16-91; 8:45 am] 

BILLING CODE 6730-01-M 


Security for the Protection of the 
Public indemnification of Passengers 
for Nonperformance of 
Transportation; Issuance of Certificate 
(Performance) 


Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility for 
Indemnification of Passengers for 
Nonperformance of Transportation 
pursuant to the provisions of Section 3, 
Public Law 89-777 (46 U.S.C. 817(e)) and 
the Federal Maritime Commission's 
implementing regulations at 46 CFR part 
540, as amended: 

Commodore Cruise Line Ltd. and 
Argentina Caribbean Shipping Co. 
Inc., 800 Douglas Road, Coral Gables, 
FL 33134. 

Vessel: ENCHANTED ISLE. 

Dated: April 11, 1991. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 91-9015 Filed 4-16-91; 8:45 am] 

BILLING CODE 6730-01-M 


Security for the Protection of the 
Public Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 

or Other Persons on 
Voyages; Issuance of Certificate 
(Casualty) 


Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
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Passengers or Other Persons on Voyages 
pursuant to the provisions of Section 2, 
Public Law 89-777 (46 U.S.C. 817(d)) and 
the Federal Maritime Commission's 
implementing regulations at 46 CFR part 
540, as amended: 

Commodore Cruise Line Ltd. and 
Argentina Caribbean Shipping Co. 
Inc., 800 Douglas Road, Coral Gables, 
FL 33134. 

Vessel: ENCHANTED SEAS. 


Dated: April 11, 1991. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 91-9016 Filed 4-16-91; 8:45 am] 
BILLING CODE 6730-01-M 


Security for the Protection of the 
Public Indemnification of Passengers 
for Nonperformance of 
Transportation; issuance of Certificate 
(Performance) 


Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility for 
Indemnification of Passengers for 
Nonperformance of Transportation 
pursuant to the provisions of Section 3, 
Public Law 89-777 (46 U.S.C. 817(e)) and 
the Federal Maritime Commission’s 
implementing regulations at 46 CFR part 
540, as amended: 

Commodore Cruise Line Ltd. and Brasil 
Caribbean Shipping Co. Inc., 800 
Douglas Road, Coral Gables, FL 33134. 

Vessel: ENCHANTED SEAS. 

Dated: April 11, 1991. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 91-9017 Filed 4-16-91; 8:45 am] 

BILLING CODE 6730-01-M 


[Docket No. 91-18] 


Mega Shipping and Forwarding Ltd. 
Turkey/U.S. Atlantic and Gulf Rate 
Agreement, et al.; Notice of Filing of 
Complaint and Assignment 


Notice is given that a complaint filed 
by Mega Shipping and Forwarding Ltd. 
(“Complainant”) against Turkey/U.S. 
Atlantic and Gulf Rate Agreement; Sea- 
Land Service, Inc.; Lykes Bros. 
Steamship Co., Inc.; Farrell Lines, Inc.; 
Levant Line, S.A.; and Pharos Lines, 
S.A.d/b/a Constellation Line 
(hereinafter collectively referred to as 
“Respondents”) was served April 11, 
1991. Complainant alleges that 
Respondents have violated sections 
10(b) (1), (3) and (12) of the Shipping Act 
of 1984, 46 U.S.C. app. $§ 1709(b) (1), (3) 
and (12), by failing to comply with 
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Administrative Law Judge Charles E. 
Morgan (“Presiding Officer”). Hearing in 
this matter, if any is held, shall 
commence within the time limitations 
prescribed in 46 CFR 502.61. The hearing 
shall include oral testimony and cross- 
examination in the discretion of the 
Presiding Officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 
the basis of sworn statements, 
affidavits, depositions, or other 
documents or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record. Pursuant to the further 
terms of 46 CFR 502.61, the final 
decision of the Presiding Officer in this 
proceeding shall be issued by April 13, 
1992, and the final decision of the 
Commission shall be issued by August 


[FR Doc. 91-9018 Filed 4-16-91; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Agency Forms Under Review 
April 11, 1991. 


Background 

On June 15, 1984, the Office of 
Management and Budget (OMB) 
delegated to the Board of Governors of 
the Federal Reserve System (Board) its 
approval authority under the Paperwork 
Reduction Act of 1980, as per 5 CFR 
1320.9, “to approve of and assign OMB 
control numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under conditions set forth in 5 CFR 
1320.9." Board-approved collections of 
information will be incorporated into the 
official OMB inventory of currently 
approved collections of information. A 
copy of the SF 83 and supporting 
statement and the approved collection 
of information strument{s) will be 
placed into OMB’s public docket files. 
The following forms, which are being 
handled under this delegated authority, 
have received initial Board approval 
and are hereby published for comment. 
At the end of the comment period, the 
proposed information collection, along 
with an analysis of comments and 
recommendations received, will be 
submitted to the Board for final 


approval under OMB delegated 
authority. 


Dates: Comments must be submitted on 
or before May 2, 1991. 

ADDRESSES: Comments, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
new information collection that has not 
yet been assigned an OMB number), 
should be addressed to Mr. William W. 
Wiles, Secretary, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets NW., Washington, DC 20551, or 
delivered to room B-2223 between 8:45 
a.m. and 5:15 p.m. Comments received 
may be inspected in room B-1122 
between 8:45 a.m. and 5:15 p.m., except 
as provided in § 261.8(a)} of the Board's 
Rules Regarding Availability of 
Information, 12 CFR 261.8{a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Gary Waxman, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, room 3208, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
A copy of the proposed form, the request 
for clearance (SF 83), supporting 
statement, instructions, and other 
documents that will be placed into 
OMB’s public docket files once 
approved may be requested from the 
agency clearance officer, whose name 
appears below. Federal Reserve Board 
Clearance Officer—Frederick J. 
Schroeder—Division of Research and 
Statistics, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551 (202-452-3829). 


Proposal To Approve Under OMB 

Delegated Authority the Extension, 

Without Revision, of the Following 

Report 

Report title: Weekly and Monthly 
Money Market Mutual Fund Asset 
Reports. 

Agency form number: FR 2051 a, b, c, 
and d. 


OMB Docket number: 7100-0012. 

Frequency: Weekly and monthly. __- 

Reporters: Money market mutual funds. 

Annual reporting hours: 3375. 

Estimated average hours per response: 
13 


Number of respondents: 500. 
Small businesses are affected. 


General Description of Report 

This information collection is 
voluntary (12 U.S.C. 353 et seq.) and is 
given confidential treatment (5 U.S.C. 
552(b)(4)). 

These reports provide information on 
the assets of money market mutual 
funds which is used by the Federal 


Reserve System in the construction of 
the monetary aggregates. 

Board of Governors of the Federal Reserve 
System, April 11, 1991. 
William W. Wiles, 
Secretary of the Board. 
[FR Doc. 91-8956 Filed 4~16-91; 8:45 am} 
BILLING CODE 6210-01-M 


[Docket Nos. 7100-0005, 7100-0207, and 
7100-0081} 


Federal Reserve Reporting Forms 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Interim extension of agency 
forms. 


BACKGROUND: Notice is hereby given of 
approval, on an interim basis, by the 
Board of Governors of the Federal 
Reserve System (“Board”) of the 
extensions of reporting requirements 
that are identified below, under 
authority delegated to the Board by the 
Office of Management and Budget 
(“OMB”), as per 5 CFR 1320.9 (OMB 
Regulations on Controlling Paperwork 
Burdens on the Public). The approval on 
an interim basis allows for the 
uninterrupted collection of data by the 
Federal Reserve System pending 
completion of activities now underway 
that could affect requirements. 
The extensions will allow the Federal 
Reserve to continue the information 
collections in their current form until 
those other efforts have been completed 
and the appropriate revisions can be 
developed for the affected reports. (All 
proposed revisions resulting from these 
efforts would undergo the normal 
clearance process, including the 
opportunity for public comment.) The 
interim extensions shall be effective 
immediately. The Board will consider all 
public comments and determine, on the 
basis of those comments, whether these 
extensions as approved on an interim 
basis should become final. 


DATES: Comments must be submitted on 
or before May 2, 1991. 


ADDRESSES: Comments, which should 
refer to the OMB Docket numbers, 
should be addressed to Mr. William W. 
Wiles, Secretary, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets NW., Washingtan, DC 20551, or 
delivered to room B-2223 between 8:45 
a.m. and 5:15 p.m. Comments received 
may be inspected in room B-1122 
between 8:45 a.m. and 5:15 p.m., except 
as provided in § 261.8(a) of the Board’s 
Rules Regarding Availability of 
Information, 12 CFR 261.8{a). 
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A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Gary Waxman, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, room 3208, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
A copy of the proposed form, the request 
for clearance (SF 83), supporting 
statement, instructions, and other 
documents that will be placed into 
OMB's public docket files upon final 
approval may be requested from the 
agency clearance officer, whose name 
appears below. Federal Reserve Board 
Clearance Officer—Frederick J. 
Schroeder—Division of Research and 
Statistics, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551 (202-452-3829). ; 


Interim Approval Under OMB Delegated 

Authority of the One-Year Extension, 

Without Revision, of the Following 

Reports 

1. Report title: Domestic Finance 
Company Report of Consolidated 
Assets and Liabilities. 

Agency form number: FR 2248. 

OMB Docket number: 7100-0005. 

Frequency: Monthly. 

Reporters: Domestic finance companies. 

Annual reporting hours: 2045. 

Estimated average hours per response: 
1.2 hours (1.1 hours each month, 
except 1.4 hours in March, June, 
September, and December). 

Number of respondents: 142. 

Small businesses are affected. 


General Description of Report 


This information collection is 
voluntary (12 U.S.C. § 225(a)) and is 
given confidential treatment (5 U.S.C. 
552(b)(4)). 

The FR 2248 collects monthly data on 
business and consumer receivables and 
other balance sheet items from a sample 
of finance companies. These data are 
used at the Board to construct universe 
estimates of finance company holdings, 
which are published in two monthly 
releases, the G.20, Finance Companies, 
and the G.19, Consumer Installment 
Credit. 

Every five years, the Federal Reserve 
conducts a more detailed survey from a 
larger sample of finance companies. 
This quinquennial survey is used to 
benchmark the monthly finance 
company series constructed from the FR 
2248, to evaluate and improve the FR 
2248 reporting panel, and to assess the 
adequacy of the monthly report's item 
content. A quinquennial survey was 
conducted in 1990 and now is in the 
final stages of processing. Upon 
completion of that processing, the 


adequacy and efficacy of the FR 2248 

will be assessed and revisions will be 

formulated as appropriate. In the 

meantime, an interim extension of this 

monthly report is needed in order to 

continue the series in its current form. 

2. Report title: Quarterly Report of 
Condition for a New York State 
Investment Company and its 
Domestic Subsidiaries. 

Agency form number: FR 2886a. 

OMB Docket number: 7100-0207. 

Frequency: Quarterly. 

Reporters: New York State investment 
companies. 

Annual reporting hours: 936. 

Estimated average hours per response: 
18. 

Number of respondents: 13. 

Small businesses are not affected. 


General Description of Report 


This information collection is 
authorized by Federal law (12 U.S.C. 
3105(b)(1)) and by state law (New York 
State Banking Law 513). Data from 
schedule M are given confidential 
treatment (5 U.S.C. 552(b)(4)). 

This report is collected quarterly from 
investment companies chartered under 
article XII of New York state banking 
law that are engaged in banking and 
that are majority-owned by foreign 
banks. It is a scaled-down version of the 
quarterly condition (“Call”) reports 
collected from U.S. branches and 
agencies of foreign banks (FFIEC 002) 
and from U.S. commercial banks (FFIEC 
031-034). The Federal Reserve collects 
the FR 2886a both on its own behalf, for 
use in the construction of various U.S. 
banking statistics and on behalf of the 
New York State Banking Department, 
which uses the information for 
supervisory and regulatory purposes. 

The New York State Banking 
Department has requested that the 
report be expanded. While possible 
revisions are being worked out, an 
interim extension of the survey in its 
current form is needed. 

3. Report title: Monthly Survey of Debits 
to Demand and Savings Deposits 
Accounts. 

Agency form number: FR 2573. 

OMB Docket number: 7100-0081. 

Frequency: Monthly. 

Reporters: Commercial banks. 

Annual reporting hours: 3600. 

Estimated average hours per response: 
1.0. 

Number of respondents: 300. 

Small businesses are affected. 


General Description of Report 


This information collection is 
voluntary [12 U.S.C. 248(a)(2) and 353 et 
seq.] and is given confidential treatment 
{5 U.S.C. 552(b)(4)]. 
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This report collects debits (total 
withdrawals during the month) to four 
categories of deposits accounts (demand 
deposits of individuals, partnerships, 
and corporations and state and political 
subdivisions; ATS and NOW accounts; 
money market deposit accounts; and 
other savings deposit accounts) from a 
sample of commercial banks. The debits 
data from this report are used in 
conjunction with deposit balances from 
other reports for the calculation of 
universe estimates of bank debits and 
deposit turnover rates for the major 
types of deposit accounts that money 
stock holders can use directly or 
indirectly for transactions purposes. The 
turnover rates have been used by the 
Federal Reserve primarily in analysis of 
the behavior of the monetary aggregates 
and in money demand studies. The data 
are published in the monthly G.6 


- release, Debits and Deposit Turnover at 


Commercial Banks. 

The primary sources for deposits 
balance data that are needed for 
construction of the debits series are now 
undergoing review by the Federal 
Reserve and revisions may be proposed. 
(Any proposed revisions would undergo 
normal clearance.) Any such revisions 
in these other reports could in turn call 
for revisions to the debits series. In the 
meantime, an interim extension of the 
debits report is needed in order to 
continue the series in its current form. 

Board of Govenors of the Federal Reserve 
System, April 11, 1991. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 91-8957 Filed 4~16-91; 8:45 am] 
BILLING CODE 6210-01-M 


Commercial Bancshares, Inc.; 


Acquisition of Company Engaged in 
Permissible Nonbanking Activities 


The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) of 
the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 





processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than May 6, 1991. 

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Commercial Banshares, Inc., 
Mitchell, South Dakota; to acquire 
Spectrum Life Insurance Company, 
Omaha, Nebraska, and thereby engage 
in underwriting credit life insurance and 
credit accident and health insurance 
pursuant to § 225.25(b)(8)({i) of the 
Board's Regulation Y. These activities 
will be conducted in Jerauld, Aurora, 
Sanborn, Davison, Hanson, Douglas, 
and Hutchinson counties, all in South 
Dakota. 

Board of Governors of the Federal Reserve 
System, April 11, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-8953 Filed 4-16-91; 8:45 am] 
BILLING CODE 6210-01-F 


Philip McCone Hampton, et al.; Change 
in Bank Control Notices; Acquisitions 
of Shares of Banks or Bank Holding 
Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817{j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 


notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than May 6, 1991. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 


30303: 

1. Philip McCone Hampton, Peekskill, 
New York; to acquire an additional 52.19 
percent of the voting shares of First 
Tampa Bancorporation of Florida, Inc., 
Tampa, Florida, for a total of 56.0 
percent, and thereby indirectly acquire 
First Bank and Trust Company, Tampa, 
Florida. 

B. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Gale M. Hoese, Glencoe, 
Minnesota; to acquire an additional 
10.95 percent of the voting shares of 
Security Bancshares, Inc., Glencoe, 
Minnesota, for a total of 32.84 percent, 
and thereby indirectly acquire Security 
Bank and Trust Co., Glencoe, 
Minnesota; First State Bank, Brownton, 
Minnesota; and Waconia State Bank, 
Waconia, Minnesota. 

C. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. A. Lamar Smith, Spri 
Louisiana, to acquire an additional 39.76 
percent for a total of 49.77 percent, and 
Michael A. Harmon, Springhill, 
Louisiana, to acquire 11.38 percent for a 
total of 13.95 percent of the voting 
shares of Citizens Bankshares of 
Springhill, Inc., Springhill, Louisiana, 
and thereby indirectly acquire Citizens 
Bank & Trust Company, Springhill, 
Louisiana. 

Board of Governors of the Federal Reserve 
System, April 11, 1991. 

Jennifer }. Jobnson, 

Associate Secretary of the Board. 

[FR Doc. 91-8954 Filed 4-16-91; 8:45 am} 
BILLING CODE 6210-01-F 


Interban Holding Company Limited, et 
al.; Formations of; by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and § 
225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
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holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal _ 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than May 6, | 
1991. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Interban Holding Company Limited, 
Nassau, Bahamas, and Interbank 
Holding Corp., Miami, Florida; to 
become bank holding companies by 
acquiring 47.2 percent of the voting 
shares of Grovegate Bank, Coconut 
Grove, Florida. 

B. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Citizens Financial Corporation 
Employee Stock Ownership Plan, 
Belzoni, Mississippi; to become a bank 
holding company by acquiring 30 . 
percent of the voting shares of Citizens 
Financial Corporation, Belzoni, 
Mississippi, and thereby indirectly 
acquire Citizens Bank & Trust Company, 
Belzoni, Mississippi. 

Board of Governors of the Federal Reserve 
System, April 11, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-8955 Filed 4-16-91; 8:45 am] 
BILLING CODE 6210-01-F 


GENERAL ACCOUNTING OFFICE 


Federal Accounting Standards 
Advisory Board; Meeting 

AGENCY: General Accounting Office. 
ACTION: Notice. 


SUMMARY: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. No. 92-483}, as amended, notice 
is hereby given that a meeting of the 
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Federal Accounting Standards Advisory 
Board will be held on May 6, 1991, from 
9 a.m. until 5 p.m. in room 7313 of the 
ana erg Ra 441 G St., 
NW., Washington, 

The agenda for the meeting will 
consist of a review of the minutes of the 
March meeting, presentation of issues 
and discussion on credit reform, 
continuation of discussion of those 
standards of title 2, GAO's Policy and 
Procedures Manual for the Guidance of 
Federal Agencies identified in staff 
paper of March 21, 1991, as 
noncontroversial in nature and this 
available for Board consideration 
without further, detailed study by staff, 
and related matters. 

Any interested person may attend the 
meeting as an observer. Board 
discussions and reviews are open to the 
public. 

FOR FURTHER INFORMATION CONTACT: 
Ronald S. Young, Staff Director, 441 G 
St., NW., room 6023, Washington, DC 
20548, or call (202) 275-9578. 

DATES: May 6, 1991. 

ADDRESSES: 441 G St., NW., room 7313, 
Washington, DC 20548. 

Authority: Federal Advisory Committee 
Act, Pub. L. No. 92-463, 10(a)(2), 86 Stat. 770, 
774 (1972) (current version at 5 U.S.C. app. 
10{a)(2) (1988); 41 CFR 101-1015 (1990)). 

Dated: April 9, 1991. 

Ronald S. Young, 

Staff Director. 

[FR Doc, 91-9019 Filed 4-16-91; 8:45 am] 
BILLING CODE 1610-01-m 


GENERAL SERVICES 
ADMINISTRATION 


Information Collection Activities Under 


Office of Management and Budget 
Review 


AGENCY: Federal Supply Service (FBX), 
GSA. 

summary: The GSA hereby gives notice 
under the Paperwork Reduction Act of 
1980 that it is requesting the Office of 
Management and Budget (OMB) to 
renew expiring information collection 
3090-0093, Transportation Discrepancy 
Report. This form is prepared by 
Government shippers or receivers to 
document loss, damage, or other 
discrepancy resulting from the 
movement of freight by commercial 
transportation companies. 

appresses: Send comments to Bruce 
McConnell, GSA Desk Officer, room 
3235, NEOB, Washington, DC, 20503, 
and to Mary L, Cunningham, GSA 
Clearance Officer, General Services 
Administration (CAIR), 18th & F Street, 
NW., Washington, DC 20405. 


Annual Reporting Burden 
Respondents: 400; annual responses: 1.0; 
average hours per response: 1.0000; 
burden hours: 400. 
FOR FURTHER INFORMATION CONTACT: 
Edward R. Kelliher, (703) 557-8089. 
Copy of Proposal: May be obtained 
from the Information Collection 
Management Branch (CAIR), room 7102, 
GSA Building, 18th & F Sts. NW., 
Washington, DC 20405, by telephoning 
(202) 501-2691, or by faxing your request 
to (202) 501-2727. 
Dated: April 4, 1991. 
Emily C. Karam, 
Director, Information Division. 
[FR Doc. 91-8960 Filed 4-16-91; 8:45 am] 
BILLING CODE 6820-24-m 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 91E-0070] 


Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; DynaCirc® 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
DynaCirc® and is publishing this notice 
of that determination as required by law. 
FDA has made the determination 
because of the submission of an 
application to the Commissioner of 
Patents and Trademarks, Department of 
Commerce, for the extension of a patent 
which claims that human drug product. 
ADDRESSES: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, rm 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: I. 
David Wolfson, Office of Health Affairs 
(HFY-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-1382. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98-417) 
and the Generic Animal Drug and Patent 
Term Restoration Act (Pub. L. 100-670) 
generally provide that a patent may be 
extended for a period of up to 5 years so 
long as the patented item (human drug 
product, animal drug product, medical 
device, food additive, or color additive) 
was subject to regulatory review by 
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FDA before the item was marketed. 
Under these acts, a product's regulatory 
review period forms the basis for 
determining the amount of extension an 
applicant may receive. 

A regulatory review period consists of 
two periods of time: A testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the becomes 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug product. 
Although only a portion of.a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have elapsed before the patent was 
issued), FDA's determination of the 
length of a regulatory review period for 
a human drug product will include all of 
the testing phase and approval phase as 
specified in 35 U.S.C. 156{g)(1)(B). 

FDA recently approved for marketing 
the human drug product DynaCirc® 
(isradipine) which is indicated for the 
management of hypertension. It may be 
used alone or in combination with 
thiazide diuretics. Subsequent to this 
approval, the Patent and Trademark 
Office received a patent term restoration 
application for DynaCirc® (U.S. Patent 
No. 4,466,972) from Sandoz 
Pharmaceutics Corp. and requested 
FDA's assistance in determining the 
patent's eligibility for patent term 
restoration. FDA, in a letter dated 
March 13, 1991, advised the Patent and 
Trademark Office that the human drug 
product had undergone a regulatory 
review period and that the approval of 
the active ingredient, isradipine, 
represented the first permitted 
commercial marketing or use of the 
product. Shortly thereafter, the Patent 
and Trademark Office requested that 
FDA determine the product's regulatory 
review period. 

FDA has determined that the 
regulatory review period for DynaCirc® 
is 3,037 days. Of this time, 1,336 days 
occurred during the testing phase of the 
regulatory review period, while 1,701 
days occurred during the approval 
phase. These periods of time were 
derived from the following dates: 

1. The date an exemption under 
section 505(i) of the Federal Food, Drug, 
and Cosmetic Act became effective: 
August 29, 1982. The applicant claims 
July 27, 1982, as the date the 





15626 


investigational new drug (IND) 
application for DynaCirc® became 
effective. However, FDA records 
indicate that the IND became effective 
on August 29, 1982. 

2. The date the application was 
initially submitted with respect to the 
human drug product under section 
505(b) of the Federal Food, Drug, and 
Cosmetic Act: April 25,1986.The 
applicant claims April 24, 1986, as the 
date the new drug application (NDA) for 
DynaCirc® (NDA 19-546) was initially 
submitted. However, FDA records 
indicate that the NDA was received on 
April 25, 1986. 

3. The date the application was 
approved: December 20, 1990. FDA has 
verified the applicant's claim that NDA 
19-546 was approved on December 20, 
1990. 


This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent 
extensions. In its application for patent 
extension, this applicant seeks 730 days 
of patent extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
or or before June 17, 1991, submit to the 
Dockets Management Branch (address 
above) written comments and ask for a 
redetermination. Furthermore, any 
interested person may petition FDA,.on 
or before October 15, 1991, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition - 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
part 1, 98th Cong., 2d Sess., pp. 41-42, 
1964.) Petitions should be in the format 
specified in 21 CFR 10.30. 


Comments and petitions should be 
submitted to the Dockets Management 
Branch (address'above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the - 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 


Dated: April,11, 1991. 
Stuart L. Nightingale, 


Associate Commissioner for Health Affairs. 


[FR Doc. 91-9027 Filed 4-16-91; 8:45 am]. 
BILLING CODE 4160-01-M 


Advisory Committees; Meetings 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administration (FDA). This notice also 
summarizes the procedures for the 
meetings and methods by which 
interested persons may participate in 
open public hearings before FDA's 
advisory committees. 


MEETINGS: The following advisory 
committee meetings are announced: 


Blood Products Advisory Committee 


Date, time, and place: May 9, 1991, 8:30 
a.m., Ramada Inn, Embassy Ballrooms I, Il, 
and III, 8400 Wisconsin Ave., Bethesda, MD. 

Type of meeting and contact person: Open 
public hearing, May 9, 1991, 8:30 a.m. to 9:30 
a.m., unless public participation does not last 
that long; open committee discussion, 9:30 
a.m. to 5 p.m.; Linda A. Smallwood, Division 
of Transfusion Science (HFB-900), Center for 
Biologics Evaluation and Research, Food and 
Drug Administration, 8800 Rockville Pike, 
Bethesda, MD 20892, 301-496-4396. 

General function of the committee: The 
committee reviews and evaluates data on the 
safety and effectiveness, and appropriate use 
of blood products intended for use in the 
diagnosis, prevention, or treatment of human 
diseases. 

Agenda—Open public hearing: Interested 
persons may present data, information, or 
views, orally or in writing, on issues pending 
before the committee. Those desiring to make 
formal presentations should notify the 
contact person before May 2, 1991, and 
submit a brief statement of the general nature 
of the evidence or arguments they wish to 
present, the names and addresses of 
proposed participants, and an indication of 
the approximate time required to make their 
comments. 

Open committee discussion: The committee 
will review and discuss possible 
interventions to reduce adverse reactions due 
to red cell contamination by Yersinia 
enterocolitica through blood donations. 


Dermatologic Drugs and Fertility and 
Maternal Health Drugs Advisory Committees 
Date, time, and place: May 20, 1991, 8:30 
a.m., Conference Rooms D and E, Parklawn 

Bidg., 5600 Fishers Lane, Rockville; MD. 

Type of meeting and contact person: Open 
public hearings, 8:30 a.m. to 9:30 a.m., unless 
public participation does not last that long; 
open committee discussion, 9:30 a.m. to 5 
p.m.; Isaac F. Roubein, Center for Drug 
Evaluation and Research (HFD-9), Food and 
Drug Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4695. 

General function of the committees: The 
Dermatologic Drugs Advisory Committee 
reviews and evaluates data on the safety and 
effectiveness of marketed and investigational 
human drugs for use in the treatment of 
dermatologic diseases. The Fertility and 
Maternal Health Drugs Advisory Committee 
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reviews and evaluates data on the safety and 
effectiveness of marketed and investigational 
human drugs for use in the practice of | 
obstetrics and gynecology. 

Agenda—Open public hearing: Interested 
persons may present data, information, or 
views, orally or in writing, on issues pending 
before the committee. Those desiring to make 
formal presentations should notify the 
contact person before May 10, 1991, and 
submit a brief statement of the general nature 
of the evidence or arguments they wish to 
present, the names and addresses of 
proposed participants, and an indication of 
the approximate time required to make their 
comments. 

Open commitiee discussion: The committee 
will discuss the current status of isotretinoin 
(Accutane ®, Hoffman-LaRoche, Inc.). 


Device Good Manufacturing Practice 
Advisory Committee 


Date, time, and place: May 29 and 30, 1991; 
9 a.m., Conference Rm. G, Parklawn Bldg., 
5600 Fishers Lane, Rockville, MD. 

Type of meeting and contact person: Open 
public hearing, May 29, 1991, 9 a.m. to 2:30 
p.m., unless public participation does not last 
that long; open committee discussion, 2:30 
p.m. to 4:30 p.m.; open committee discussion, 
May 30, 1991, 9 a.m. to 4:30 p.m.; Sharon M. 
Kalokerinos, Center for Devices and 
Radiological Health (HFZ-330), Food and 
Drug Administration, 1390 Piccard Dr., 
Rockville, MD 20850, 301-427-1131. 

General function of the committee: The 
committee reviews proposed regulations for 
good manufacturing practices governing the 
methods used in, and the facilities and 
controls used for, the manufacture, packing, 
storage, and installation of devices, and 
makes recommendations on the feasibility 
and reasonableness of the proposed 
regulations. 

Agenda—Open public hearing: Interested 
persons may present data, information, or 
views, orally or in writing, on issues pending 
before the committee. Those desiring to make 
formal] presentations should notify the 
contact person before May 10, 1991, and 
submit a brief statement of the general nature 
of the evidence or arguments they wish to 
present, the names and addresses of 
proposed participants, and an indication of 
the approximate time required to make their 
comments. 

Open committee discussion. The 
committee will consider proposed 
language for the adoption of ISO 9001 
“Quality System—Model for Quality 
Assurance in Design/Development, 
Production, Installation and Servicing” 
as a basis for revision of the current 
good manufacturing practice (CGMP) 
regulation. The proposed revision is 
based on FDA's recall analysis, CGMP 
experience, the European Community's 
development of “harmonized” CGMP’s, 
and comments received in response to 
the June 15, 1990 (55 FR 24544), advance 
notice of proposed rulemaking, and the 
November 30, 1990 (55 FR 49644), notice 
of availability for an information . 





document outlining suggested changes 
to the CGMP regulation. 

FDA public advisory committee 
meetings may have as many-as four 
separable portions: (1) An open public 
hearing, (2) an open committee 
discussion, (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
notice. The dates and times reserved for 
the open portions of each committee 
meeting are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, however, 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather a maximum time for public 
participation, and an open public 
hearing may last for whatever longer 
period the committee chairperson 
determines will facilitate the 
committee’s work. 

Public hearings are subject to FDA’s 
guideline (subpart C of 21 CFR part 10) 
concerning the policy and procedures 
for electronic media coverage of FDA’s 
public administrative proceedings, 
including hearings before public 
advisory committees under 21 CFR part 
14. Under 21 CFR 10.205, representatives 
of the electronic media may be 
permitted, subject to certain limitations, 
to videotape, film, or otherwise record 
FDA's public administrative 
proceedings, including presentations by 
participants. 

. Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting. 

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either 
orally or in writing, prior to the meeting. 
Any person attending the hearing who 
does not in advance of the meeting 
request an opportunity to speak will be 
allowed to make an oral presentation at 
the hearing’s conclusion, if time permits, 
at the chairperson’s discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

Details on the agenda, questions to be 
addressed by the committee, and a- 
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current list of committee members are 
available from the contact person before 
and after the meeting. Transcripts of the 
open portion of the meeting will be 
available from the Freedom of 
Information Office (HFI-35), Food and 
Drug Administration, Rm. 12A-16, 5600 
Fishers Lane, Rockville, MD 20857, 
approximately 15 working days after the 
meeting, at a cost of 10 cents per page. 
The transcript may be viewed at the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
room 4-62, 5600 Fishers Lane, Rockville, 
MD 20857, approximately 15 working 
days after the meeting, between the 
hours of 9 a.m. and 4 p.m., Monday 
through Friday. Summary minutes of the 
open portion of the meeting will be 
available from the Freedom of 
Information Office (address above) 
beginning approximately 90 days after 
the meeting. 

This notice is issued under section 
10(a) (1) and (2) of the Federal Advisory 
Committee Act (5 U.S.C. App. 2), and 
FDA's regulations (21 CFR part 14) on 
advisory committees. 

Dated: April 11, 1991. 

Gary Dykstra, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 91-9028 Filed 4-16-91; 8:45 am] 
BILLING CODE 91-9028-M 


Small Business Participation; Notice of 
Open Meeting 

AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


sumMARY: The Food and Drug 
Administration (FDA), Northeast Region 
and Office of Small Business, Scientific, 
and Trade Affairs, announces a 
forthcominmg small business exchange 
meeting to be chaired by Arthur J. Beebe 
Jr., Regional Director of FDA's Northeast 
Region. The topic to be discussed is 
small business relationships with FDA. 
DATES: The meeting will be held on 
Tuesday, May 7, 1991, 1 p.m. to 4 p.m. 
ADDRESSES: The meeting will be held at 
the LaGuardia Marriott Hotel, 102-05 
Ditmars Blvd., East Elmhurst, NY 11369. 
FOR FURTHER INFORMATION CONTACT: 
George R. Walden, Small Business 
Administration, 830 Third Ave., 
Brooklyn, NY 11232, 718-965-5528. 
SUPPLEMENTARY INFORMATION: The 
purpose of this meeting is to promote 
dialogue between small business and 
FDA officials. The meeting will provide 
a forum for the owners and managers of 
small business to express their concerns 
about FDA, discuss the effects of 


regulation and regulatory alternatives, 
convey knowledge about the agency's 
operations and procedures, and increase 
participation by small business persons 
in FDA's decisionmaking process. 

Dated: April 11, 1991. 


Gary Dykstra, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 91-9029 Filed 4-16-91; 8:45 am] 
BILLING CODE 4160-01-™ 


National Institutes of Health 


National Cancer Institute; Meeting of 
National Cancer Advisory Board, 
Subcommittee on information and 
Cancer Control for the Year 2000 


Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
National Cancer Advisory Board, 
Subcommittee on Information and 
Cancer Control for the Year 2000, 
National Cancer Institute, April 29, 1991, 
at the AMC Cancer Research Center, 
1600 Pierce, Denver, Colorado, 80214. 
The entire meeting will be open to the 
public from 8:30 a.m. to adjournment. 
Attendance by the public will be limited 
to space available. 

Mr. Paul Van Nevel, Executive 
Secretary, Subcommittee on Information 
and Cancer Control for the Year 2000, 
National Cancer Institute, Building 31, 
room 10A31, National Institute of 
Health, Bethesda, Maryland 20892 (301/ 
496-6631) will provide substantive 
program information. 

Ms. Carole Frank, Committee 
Management Officer, National Cancer 
Institute, National Institute of Health, 
Building 31, room 10A06, 9000 Rockville 
Pike, Bethesda, Maryland 20892 (301/ 
496-5708) will provide summaries of the 
meeting and a roster of the 
Subcommittee members, upon request. 

This notice is being published less 
than 15 days prior to the meeting due to 
the difficulty of coordinating the - 
attendance of members because of 
conflicting schedules. 


(Catalog of Federal Domestic Assistance 
Program Numbers: 93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 
Cancer Treatment Research; 93.396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support; 93.398, Cancer Research Manpower; 
93.399, Cancer Control.) 

Dated: April 11, 1991. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
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‘EPARTMENT OF THE INTERIOR 


Bureau of Land Management 


[UT-020-01—4212-14; U-64768] 


Salt Lake District; Realty Action 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of realty action; 
exchange of public lands in Tooele 
County, Utah. ; 


summMaARY: The BLM proposes to 
exchange public land in order to achieve 
more efficient management of the public 
land through consolidation of 
ownership. 

The following public land is being 
considered for exchange pursuant to 
section 206 of the Federal Land Policy 
and Management Act of October 21, 
1976, 43 U.S.C. 1716. 


T. 1N., R. 14W., SLM, UT: 
Sections 5-8, All 


T. 1S., R. 12W., SLM, UT: 
ON IU asics siecsccesastisigcetienan 


Final determination on exchange will 
await completion of an environmental 
analysis. In accordance with the 
regulations of 43 CFR 2201.1(b), 
publications of this notice will segregate 
the public lands, as described in this 
notice, from appropriation under the 
public land laws, including the mineral 


laws, but not the mineral leasing laws. 

The segregation of the above 
described lands shall terminate upon 
issuance of a document conveying such 
lands or upon publication in the Federal 
Register of a notice of termination of the 
segregation; or the expiration of two 
years from the date of publication, 
whichever occurs first. 

This notice will cancel and replace the 
segregative effects of all previously 
published notices on the public lands 
described herein. 


Deane H. Zeller, 
Salt Lake District Manager. 


[FR Doc. 91-8952 Filed 4-16-91; 8:45 am] 
BILLING CODE 4310-DQ-M 


[WY-030-44 10-08] 


Availability of the Record of Decision 
(ROD) for the Great Divide Resource 
Management Plan/Environmental 
impact Statement (EIS) and the 
Approved Great Divide Resource 
Management Plan (RMP) 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


sumMARY: The Great Divide Resource 
Area includes portions of Albany, 
Carbon, Laramie, and Sweetwater 
Counties in south central and south 
eastern Wyoming. The Great Divide 
ROD identifies the selection of the 
approved Great Divide RMP. The 
approved RMP presents multiple-use 
management prescriptions for 
approximately four million acres of 
public land surface and five million 
acres of Federal mineral estate 
administered by the Bureau of Land 
Management (BLM). The Great Divide 
Draft RMP/EIS was made available for 
public review and comment in February 
of 1987. Comments received on the Draft 
RMP/EIS were considered in preparing 
the proposed RMP/Final EIS. The Great 
Divide Proposed RMP/Final EIS was 
made available for review and protest in 
July of 1988. During the 30-day protest 
period, one protest was received from 
the National Wildlife Federation and the 
Wyoming Wildlife Federation. The 
protest related to the following: 


Adequacy of cumulative impact 


‘ analysis on wildlife in the RMP/EIS. 


Adequacy of addressing wildlife and 
livestock grazing conflicts. 

Adequacy of addressing antelope and 
fencing conflicts. 

Adequacy of addressing impacts to 
bald eagles. 
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Adequacy of protection for the 
Shamrock Hills Raptor Concentration 
Area, Area of Critical Environmental 
Concern (ACEC). 

The failure of the RMP to designate 
multiple big game overlapping critical 
winter ranges as ACECs. 

In resolving the protest, it was not 
necessary to make any changes in the 
proposed RMP/Final EIS. 

Management prescriptions are 
presented for all land and resource uses 
and values found on BLM administered 
public lands within the planning area. 
These include: cultural, paleontological 
fire, forest, lands and realty, livestock 
grazing, minerals (leasable, locatable 
and saleable), recreation, sensitive 
plants, soil, water, air, visual, wild 
horse, wildlife habitat, and fisheries 
values and uses. 

The BLM's recommendations to the 
Secretary of the Interior on the 
Encampment River Canyon, Prospect 
Mountain, Bennett Mountains, Adobe 
Town, and Ferris Mountains Wilderness 
Study Areas (WSAs) will be made 
through their appropriate Wilderness 
EISs. Wilderness decisions are not part 
of this Record of Decision or the Great 
Divide RMP. The decisions regarding 
wilderness are ultimately made by 
Congress and will be incorporated into 
the Great Divide RMP. Until Congress 
makes decisions on the WSAs in the 
Great Divide Resource Area, they will 
be managed under the interim 
wilderness management guidelines. 

The following public land areas are 
designated as Areas of Critical 
Environmental Concern: 


Jep Canyon (approximately 13,320 acres) 

Como Bluff (approximately 1,760) 

Shamrock Hills Raptor Concentration 
Area 17,280 acres) 

San Hills (approximately 8,300 acres) 


The approved Great Divide RMP is a 
comprehensive, multiple-use land use 
plan. It is a refinement of the preferred 
alternative presented in the draft EIS 
and the proposed plan presented in the 
final EIS. Comments from the public, 
review by BLM staff, and new 
information developed since the 
distribution of the final EIS has 
prompted some clarifications in the 
approved RMP. 


ADDRESSES: Information on the 
approved Great Divide RMP may be 
obtained from the Great Divide 
Resource Area Office, P.O. Box 670, 
Rawlins, Wyoming 82301, (307) 324-4841 
or (307) 324-7171. 

FOR FURTHER INFORMATION CONTACT: 
Bud Holbrook, Great Divide Resource 
Area Manager, or Bob Tigner, Planning 
and Environmental Specialist, Rawlirs 
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District Office at the above address. 
Copies of the Great Divide ROD and 
approved plan are available in the Great 
Divide Resource Area Office or the 
Rawlins District Office. 


Dated: April 8, 1991. 
F. William Eikenberry, 
Associate State Director, Wyoming. 
[FR Doc. 91-8961 Filed 4-16-91; 8:45 am] 
BILLING CODE 4310-22-M 


[CO-030-4410-08] 


Intent To Amend the Little Snake 
Resource Management Plan and 
Prepare Associated Environmental 
impact Statement, Routt and Moffat 
Counties; CO 


AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of intent to amend the 


Little Snake Resource Management 
Plan. % 


summary: This notice is to advise the 
public that the Bureau of Land 
Management (BLM), as part of the 
planning for lands along the Yampa 
River, is proposing to amend the Little 
Snake resource management plan (RMP) 
and prepare an associated 
environmental impact statement (EIS). 
The RMP amendment and EIS will 
consider the Yampa River within the 
Little Snake Resource Area for possible 
inclusion into the National Wild, Scenic 
and Recreation Rivers’ system, and 
address those impacts which are 
expected to result. The Bureau invites 
comments and suggestions on the scope 
of the analysis. 

EFFECTIVE DATES: The public scoping 
period is initiated with publication of 
this notice of intent and ends on June 14, 
1991. Scoping meetings will be held May 
13, 1991, at the Craig City Hall, 300 West 
4th Street, Craig, Colorado, and on May 
15, 1991, at the Rodeway Inn Foothills, 
11595 West 6th Avenue, Lakewood, 
Colorado. The purpose of the meetings 
is to (1) Identify issues and concerns 
concerning potential designation of the 
Yampa River into the Wild and Scenic 
Rivers’ system; and (2) encourage public 
participation in the plan amendment 
process. Both meetings are scheduled 
from 7 to 9 p.m. Bureau representatives 
will be available to answer questions 
about the amendment. Written 
comments on the scope of the 
amendment must be postmarked by June 
14, 1991. 

A draft amendment/EIS is scheduled 
to be completed by February 1992 and 
made available for public review and 
comment. At that time a notice of 
availability on the draft amendment/EIS 


will be published in the Federal 
Register. The comment period on the 
draft amendment/EIS will end 90 days 
from the date the notice of availability is 
published. 

FOR FURTHER INFORMATION CONTACT: 
Mike Zaidlicz, Projector Coordinator, 
Bureau of Land Management, 1280 
Industrial Avenue, Craig, Colorado 
81625, or telephone (303) 824-4441. 
Existing planning documents and 
information are available at the above 
address. 

SUPPLEMENTARY INFORMATION: The 
Little Snake Resource Area comprises 
an area of 3,258,000 acres located in the 
northwest corner of Colorado. The 
Resource Area includes most of Moffat 
and Routt counties and a small portion 
of Rio Blanco County. The area is 
bordered on the north by the state of 
Wyoming; on the west by the state of 
Utah and Dinosaur National Monument; 
on the south by the White River 
Resource Area (BLM, Craig District), the 
Routt National Forest, and the Grand 
Junction District (BLM); and on the east 
by Routt National Forest. Of the total 
area, 40 percent, or 1,298,000 acres, is 
public land administered by BLM, the 
majority of which are concentrated in 
the western half of the Resource Area. 
Of the remainder, 53 percent is privately 
owned, and 7 percent is administered by 
the state of Colorado. 

The Yampa River from the confluence 
of the Williams Fork River to the 
confluence of the Little Snake River was 
identified in the Nationwide Rivers 
Inventory as a potential wild and scenic 
river. This issue of suitability of the 
Yampa River for designation under the 
Wild and Scenic River Act was raised 
during the development of the Little 
Snake Resource Management Plan. The 
issue was deferred until this time due to 
budget constraints. 

The general issues that will be 
addressed include: access to public 
lands; soil, water, and air quality; visual 
quality; economic and social conditions; 
threatened and endangered species; 
rangeland uses; recreation uses; wildlife 
habitat management; cultural resources; 
mineral exploration and development; 
and the exchange, transfer, acquisition, 
or leasing of public land as they relate to 
potential wild and scenic river 
designation. 

An interdisciplinary approach will be 
used to prepare the amendment and EIS. 
The following disciplines will be 
included: economics, social values, 
geology, soils, realty, vegetation, range, 
hydrology, wildlife, cultural resources, 
and recreation/visual quality. 

Public review and comment will be 
requested on the proposed planning 


criteria and draft amendment/EIS. 
Formal public meetings to receive 
comments will be scheduled following 
publication of the draft amendment/EIS. 
News releases and newsletters will be 
issued to inform the public of planning 


"progress; dates, times, and locations of 


additional meetings; and the availability 
of planning documents and related 
information. In addition, a list of persons 
interested in or affected by the proposed 
amendment will be used to provide 
notification of public participation 
opportunities. 

A range of alternatives associated 
with the Yampa River, including the No 
Action Alternative, will be considered. 
Federal, state, and local agencies and 
other individuals or organizations who 
may be interested in or affected by the 
Bureau's decision on the Amendment to 
the Little Snake RMP are invited to 
participate in the scoping process for 
this environmental analysis. To be most 
helpful, comments should be as specific 
as possible. 

The scoping process for the RMP 
amendment/EIS will include: (1) 
Identification of issues to be addressed; 
(2) review of proposed planning criteria; 
(3) identification of viable alternatives; 
and (4) notification of interested groups, 
individuals, and agencies so that 
information concerning these issues or 
other additional issues can be obtained. 


Dated: April 4, 1991. 
Tom Walker, 
Associate State Director. 
[FR Doc. 91-8962 Filed 4-16-91; 8:45 am] 
BILLING CODE 4310-JB-M 


[ID-942-01-4730-12] 


idaho; Filing of Plats of Survey 


The plat of the following described 
land was officially filed in the Idaho 
State Office, Bureau of Land 
Management, Boise, Idaho, effective 9 
a.m., March 19, 1991. 

The plat representing the dependent 
resurvey of portions of the east 
boundary and subdivisional lines, and 
the subdivision of certain sections, T. 1 
N., R. 44 E., Boise Meridian, Idaho, 
Group No. 761, was accepted March 14, 
1991. 

This survey was executed to meet 
certain administrative needs of the U.S. 
Forest Service. 

All inquiries concerning the survey of 
the above described land must be sent 
to the Chief, Branch of Cadastral 
Survey, Idaho State Office, Bureau of 
Land Management, 3380 Americana 
Terrace, Boise, Idaho 83706. 
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Dated: April 8, 1991. 
Duane E. Olsen, 
Chief Cadastral Surveyor for Idaho. 
[FR Doc. 91-8963 Filed 4-16-91; 8:45 am] 
BILLING CODE 4310-GG-M 


Fish and Wildlife Service 


Availability of a Draft Recovery Pian 
for Shale Barren Rock Cress for 
Review and Comment 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice.of document availability. 


SUMMARY: The U.S. Fish and Wildlife 
Service announces the availability for 
public review of a draft Recovery Plan 
for Shale Barren Rock Cress. This plant 
species occurs in the States of Virginia 
and West Virginia. The Service solicits 
review and comment from the public on 
this draft Plan. 

DATES: Comments on the draft Recovery 
Pian must be received on or before June 
17, 1991 to receive consideration by the 
Service. 

ADDRESSES: Persons wishing to review 
the draft Recovery Plan may obtain a 
copy from the U.S. Fish and Wildlife 
Service, Region 5, suite 700, One 
Gateway Center Newton Corner, MA 
02158 (617/965-5100 ext. 316 or FTS 829- 
9316. Written comments and materials 
regarding the plan should be addressed 
to Mary Parkin at the above address. 
The plan is available for public 
inspection, by appointment, during 
normal business hours at the above 
address and at the Annapolis Field 
Office, USFWS, 1825 Virginia Street, 
Annapolis, MD 21401 (301/269-5448). 
FOR FURTHER INFORMATION CONTACT: 
Mary Parkin at USFWS, Region 5, One 
Gateway Center, suite 700, Newton 
Corner, MA 02158 (617/965-5100 ext. 316 
or FTS 829-9316). : 
SUPPLEMENTARY INFORMATION: 


Background 


Restoring an endangered or 
threatened animal or plant to the point 
where it is again a secure, self- 
sustaining member of its ecosystem is a 
primary goal of the U.S. Fish and 
Wildlife Service's endangered species 
program. To help guide the recovery 
effort, the Service is working to prepare 
Recovery Plans for most of the listed 
species native to the United States. 
Recovery Plans describe actions 
considered necessary for conservation 
of the species, establish criteria for the 
recovery levels for downlisting or 
delisting them, and estimate time and 
cost for implementing the recovery 
measures needed. 


The En d Species Act of 1973 
(Act), as amended (16 U.S.C. 1531 et 
seq.), requires the development of - 
Recovery Plans for listed species unless 
such a Plan would not promote the 
conservation of a particular species. 
Section 4(f} of the Act, as amended in 
1988, requires that public notice and an 
opportunity for public review and 
comment be provided during Recovery 
Plan development. The Service will 
consider all information presented 
during a public comment period prior to 
approval of each new or revised 
Recovery Plan. The Service and other 
Federal agencies will also take these 
comments into account in the course of 
implementing Recovery Plans. 

The document submitted for review is 
the draft Shale Barren Rock Cress 
(Arabis serotina) Recovery Plan. Shale 
barren rock cress, a member of the 
mustard family, is the most restricted of 
several endemic species found in a 
unique natural community known as 
mid-Appalachian shale barren. Thirty- 
one extent populations are known for 
this species, which was listed as 
endangered in 1989 due to low numbers 
of plants and restricted distribution. 
Shale barren rock cress is jeopardized 
by drought, habitat degradation, 
stochastic events, herbivory, and other 
biotic factors. 

The recovery objective of the 
proposed plan is to ensure the continued 
existence of all demonstrably self- 
maintaining Arabis serotina 
populations. This will be accomplished 
by: (1) Protecting all extant populations 
through landowner cooperation and 
regulatory means, (2) securing 
permanent protection for self- 


-maintaining populations and their 


essential habitat, (3) monitoring extant 
populations and searching for additional 
populations, (4) conducting studies to 
determine what constitutes a self- 
maintaining population, storing seeds, 
and managing populations and their 
habitat as needed. 

This Plan is being submitted for 
agency review. After consideration of 
comments received during the review 
period, it will be submitted for final 
approval. , 


Public Comments Solicited 


The Service solicits written comments 
on the Recovery Plan described. All 
comments received by the date specified 
above will be considered prior to 
approval of the Plan. 


Authority: The authority for this action is 


section 4(f) of the Endangered Species Act, 16 
U.S.C. 1533{f). 


% 


Dated: April 5, 1991. 
Nancy M. Kaufman, 
Deputy Regional Director. 
[FR Doc. 91-8965 Filed 4-16-91; 8:45 am} 
BILLING CODE 4310-55-M4 


INTERNATIONAL TRADE 
COMMISSION 


[investigation No. 337-TA-319] 
Certain Automotive Fuel Caps and 


the Tariff Act of 1930, and (3) 
Requesting Submissions on the Isues 
of Remedy, the Public interest, and 
Bonding 


AGENCY: U.S. International Trade 
Commission. 


ACTION: Notice. 


SUMMARY: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review the presiding administrative law 
judge's (ALJ) initial determination (ID) 
in the above-captioned investigation 
finding respondents Gin Seng Industrial 
Co. (“Gin Seng“) and Chieftain- 
Uniworld Corp. (“Chieftain”) in default, 
and that they have thereby waived their 
right to appear, to be served with 
documents, and to contest the 
allegations in issue in this investigation. 
The Commission has also made an 
explicit finding of violation of section 
337 of the Tariff Act of 1930 by Gin Seng 
and Chieftain, which finding is implicit 
in the ID. 

FOR FURTHER INFORMATION CONTACT: 
Cynthia P. Johnson, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-252- 
1098. 

SUPPLEMENTARY INFORMATION: The 
authority for the Commission's 
determinations is contained in section 
337 of the Tariff Act of 1930 (19 U.S.C, 
1337) and in §§ 210.53 and 210.58 of the 
Commission's Interim Rules of Practice 
and Procedure (19 CFR 210.53 and 
210.58). 

On October 23, 1990, Stant Inc. 
(“Stant”) filed a complaint with the 
Commission alleging violations of 
section 337 in the importation into the 
United States, the sale for importation, 
or the sale within the United States after 
importation, of certain automotive fuel 
caps and radiator caps and related 
packaging and promotional materials 
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which allegedly infringe certain claims 
of U.S. Letters Patent Nos. 4,091,955, 
4,177,931, 4,083,209, 4,765,505, 4,676,390, 
and 3,878,965; U.S. Trademark Reg. Nos. 
1,507,054 and 814,866; and U.S. 
Copyright Reg. Nos. TX 1,783,598, TX 
2,134,460, TX 2,344,359, TX 2,876,401 and 
TX 2,851,757. 

The Commission instituted an 
investigation into the allegations of 
Stant’s complaint and published a notice 
of investigation in the Federal Register. 
55 FR 49435 (November 28, 1990). The 
notice named Gin Seng, Chieftain, and 
Transworld Products Inc. 
(“Transworld”) as respondents. 

The investigation was terminated as 
to respondent Transworld on the basis 
of a settlement agreement. 

On March 5, 1991, the ALJ issued an 
ID finding respondents Gin Seng and 
Chieftain in default, and that they had 
waived their right to appear, to be 
served with documents, and to contest 
the allegations in issue in this 
investigation. On March 7, 1991, 
respondent Stant filed a declaration 
under interim rule 210.25(c), 19 CFR 
210.25(c), indicating that it sought an 
“appropriate limited exclusion order and 
cease orders, but not a general exclusion 
order”. No persons filed petitions for 
review of the ID and no government 
agencies submitted comments. 

In connection with final disposition of 
this investigation, the Commission may 
issue (1) an order that could result in the 
exclusion of the subject articles from 
entry into the United States, and/or (2) a 
cease and desist order that could result 
in respondent being required to cease 
and desist from engaging in unfair acts 
in the importation and sale of such 
articles. Accordingly, the Commission is 
interested in receiving written 
submissions that address the form of 
remedy, if any, that should be ordered. 

the Commission contemplates some 
form of remedy, it must consider the 
effect of that remedy upon the public 
interest. The factors that the 
Commission will consider include the 
effect that an exclusion order and/or 
cease and desist order would have upon 
(1) the public health and welfare, (2) 
competitive conditions in the U.S. 
economy, (3) the U.S. production of 
articles that are like or directly 
competitive with those that are subject 
to the investigation, and (4) U.S. 
consumers. The Commission is therefore 
interested in receiving written 
submissions that address the 
aforementioned public interest factors in 
the context of this investigation. 

If the Commission orders some form 
of remedy, the President has 60 days to 
approve or disapprove the Commission's 
action. During this period, the subject 


articles would be entitled to enter the 
United States under a bond in an 
amount determined by the Commission 
and prescribed by the Secretary of the 
Treasury. The Commission is therefore 
interested in receiving written 
submissions concerning the amount of 
the bond that should be imposed. 


Written Submissions 


The parties to this investigation, 
interested government agencies, and 
any other persons are invited to file 
written submissions on the issues of 
remedy, the public interest, and 
bonding. Complainant has already 
submitted a proposed exclusion order 
and a proposed cease and desist order 
for the Commission's consideration. The 
Commission investigative attorney is 
requested to submit a proposed 
exclusion order and/or proposed cease 
and desist order for the Commission's 
consideration. Any written submissions 
must be filed by April 19, 1991. Reply 
submissions must be filed by April 26, 
1991. 


Additional Information 


Persons submitting written 
submissions must file the original 
document and 14 true copies thereof 
with the Office of the Secretary on or 
before the deadlines stated above. Any 
person desiring to submit a document 
(or portion thereof) to the Commission in 
confidence must request confidential 
treatment unless the information has 
already been granted such treatment 
during the proceedings. All such 
requests should be directed to the 
Secretary of the Commission and must 
include a full statement of the reasons 
why the Commission should grant such 
treatment. See 19 CFR 201.6. Documents 
for which confidential treatment is 
granted by the Commission will be 
treated accordingly. All nonconfidential 
written submissions will be available 
for public inspection at the Office of the 
Secretary. 

Copies of the ID and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street SW., Washington, DC 20436, 
telephone 202-252-1000. Hearing- 
impaired persons are advised that 
information on the matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202-252- 
1810. 


Issued: April 8, 1991. 


By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 91-8979 Filed 4-16-91; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 337-TA-314] 


Certain Battery-Powered Ride-On Toy 
Vehicles and Components Thereof; 
issuance of Exclusion Order 


AGENCY: U.S. International Trade 
Commission. 


ACTION: Notice. 


SUMMARY: Notice is hereby given that 
the Commission has issued an exlcusion 
order containing both general and 
limited provisions in the above- 
captioned investigation. 

FOR FURTHER INFORMATION CONTACT: 
Marc A. Bernstein, Office of the General 
Counsel, U.S. International Trade 
Commission, telephone 202-252-1087. 


SUPPLEMENTARY INFORMATION: The 
authority for the Commission's 
determination is contained in section 
337 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1337), and in §§ 210.56 and 
210.58 of the Commission’s Interim Rules 
of Practice and Procedure (19 CFR 
210.56, 210.58). 

On May 15, 1990, Kransco, of San 
Francisco, Calif., filed a complaint with 
the Commission alleging violations of 
section 337 in the importation of certain 
battery-powered ride-on toy vehicles 
and components thereof. The complaint 
alleged infringement of claims of five 
U.S. patents owned by Kransco: (1) 
Claim 1 of U.S. Letters Patent Des. 
299,666 (“the '666 patent”); (2) claim 1 of 
U.S. Letters Patent Des. 292,009 (“the 
‘009 patent”); (3) claims 1 through 6 of 
U.S. Letters Patent 4,709,958 (‘the '958 
patent”); (4) claims 1, 2, 4, 8, 9, 16, and 19 
of U.S. Letters Patent 4,558,263 (“the '263 
patent”); and (5) claims 1 through 4 of 
U.S. Letters Patent 4,639,646 (“the '646 
patent”). 

The Commission instituted an 
investigation into the allegations of 
Kransco’s complaint and published a 
notice of investigation in the Federal 
Register. 55 FR 25179 (June 20, 1990). 
Chien Ti Enterprise Co., Ltd., of Taipei, 
Taiwan, was named as respondent. 

On December 5, 1990, the presiding 
administrative law judge (ALJ) issued an 
initial determination (ID) granting the 
motion of complainant Kransco for 
summary determination. The ID 
concluded that a violation of section 337 
had been established in the importation 
of certain battery-powered ride-on toy 
vehicles and components thereof by 
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reason of infringement of the five 
patents at issue. 

On January 4, 1991, the Commission 
determined on its own motion to review 
the ID's findings and conclusions 
concerning importation. The 
Commission determined not to review 
the remainder of the ID. The notice of 
review specifically requested that the 
parties file briefs discussing the issue 
under review, and solicited comments 
from the parties, interested government 
agencies, and any other persons 
concerning the issues of remedy, the 
public interest, and bonding. 

Complainant Kransco and the 
Commission investigative attorney each 
filed a brief and a reply brief addressing 
both the issue under review and matters 
pertaining to remedy. Respondent Chien 
Ti did not file a brief. No comments 
were filed by interested government 
agencies or other persons. 

Having examined the record in this 
investigation, including the ID, the 
Commission determined that there has 
been an importation or sale for 
importation of infringing battery- 
powered ride-on toy vehicles by 
respondent Chien Ti. The Commission 
accordingly affirmed the ID’s conclusion 
that a violation of section 337 has been 
established. 

The Commission determined that the 
appropriate form of relief is a general 
exclusion order directed to products that 
infringe the ’666 or '009 patents and a 
limited exclusion order directed to 
products that infringe the claims at issue 
of the '958, '263, or 646 patents. The 
Commission further determined that the 
public interest factors enumerated in 19 
U.S.C. 1337(d) do not preclude the 
issuance of the aforementioned relief. 
The Commission has established that 
bond under the exclusion order during 
the Presidential review period shall be 
in the amount of 40 percent of entered 
value of imported articles covered by 
the claims at issue of the '666, '263, or 
’958 patents, and 19 percent of entered 
value of imported articles covered by 
the claims at issue of the '009 or '646 
patents. \ 

Copies of the Commission's orders, 
the opinion issued in connection 
therewith, and all other nonconfidential 
documents filed in connection with this 
investigation are available for 
inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of 
the Secretary, U.S, International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436, telephone 202- 
252-1000. Hearing-impaired persons are 
advised that information on this matter 
can be obtained by contacting the 
Commission’s TDD terminal on 202-252- 
1810, 


Issued: April 9, 1991. 
By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 91-8980 Filed 4-16-91; 8:45 a.m.} 
BILLING CODE 7020-02-M 


[Invs. Nos. 731-TA-470-471 (Final)] 
Silicon Metal From Argentina and 
Brazil; institution 

AGENCY: United States Trade 
Commission. 

ACTION: Institution of final antidumping 
investigations. To the maximum extent 
possible, the Commission shall conduct 
these investigations on the same 
schedule as the Commission’s 
investigation No. 731-TA-472 (Final), 
silicon metal from the People’s Republic 
of China (China) (56 FR 8216, February 
27, 1991). 


SUMMARY: The Commission hereby gives 


notice of the institution of final 
antidumping investigations Nos. 731- 
TA-470 and 471 (Final) under section 
735(b) of the Tariff Act of 1930 (the act) 
(19 U.S.C. 1673d(b)) to determine 
whether an industry in the United States 
is materially injured, or is threatened 
with material injury, or the 
establishment of an industry in the 
United States is materially retarded, by 
reason of imports from Argentina and 
Brazil of silicon metal,! that have been 
found by the Department of Commerce, 
in preliminary determinations, to be sold 
in the United States at less than fair 
value (LTFV). Unless these 
investigations are extended, Commerce 
will make its final LTFV determinations 
on or before Wednesday, June 5, 1991, 
and the Commission will make its final 
injury determinations by Wednesday, 
July 24, 1991 (see sections 735(a) and 
735(b) of the act (19 U.S.C. 1673d(a) and 
1673d(b))). 

For further information concerning the 
conduct of these investigations and rules 
of general application, consult the 
Commission's Rules of Practice and 
Procedure, part 207, subparts A and B 
(19 CFR part 207), and part 201, sugparts 
A through E (19 CFR part 201). 
EFFECTIVE DATE: March 27, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Fred Fischer (202-252-1179), Office of 


1 The merchandise covered by these 
investigations is silicon (silicon metal containing at 
least 96.00 but less than 99.99 percent of silicon by 
weight. Silicon metal is provided for in subheadings 
2804.69.10 and 2804.69.50 of the Harmonized Tariff 
Schedule of the United States (HTS) as a chemical 
product, but is commonly referred to as a metal. 

de silicon (silicon metal 
containing by weight not less than 99.99 percent of 
silicon and provided for in subheading 2804.61.00 of 
the HTS) is not subject to these investigations. 
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Investigations, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 


‘impaired individuals are advised that 


information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-252- 
1810. Persons with mobility impairments 
who will need special asssistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 


SUPPLEMENTARY INFORMATION: 
Background 


These investigations are being 
instituted as a result of affirmative 
preliminary determinations by the 
Department of Commerce that imports 
of silicon metal from Argentina and 
Brazil are being sold in the United 
States at less than fair value within the 
meaning of section 733 of the act (19 
U.S.C. 1673b). The investigations were 
requested in a petition filed on August 
24, 1990, by merchant-producer members 
of the U.S. silicon metal industry.? In 
response to that petition the 
Commission conducted preliminary 
antidumping investigations and, on the 
basis of information developed during 
the course of those investigations, 
determined that there was a reasonable 
indication that an industry in the United 
States was materially injured by reason 
of imports of the subject merchandise 
(55 FR 42079, October 17, 1990). 


Participation in the Investigations 


Persons wishing to participate in these 
investigations as parties must file entry 
of appearance with the Secretary to the 
Commission, as provided in section 
201.11 of the Commission’s rules (19 CFR 
201.11), not later than twenty-one (21) 
days after publication of this notice in 
the Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 


Public Service List 


Pursuant to § 201.11(d) of the 
Commission’s rules (19 CFR § 201.11(d)), 
the Secretary will prepare a public 
service list containing the names and 


2 The petitioners in the investigation regarding 
Argentina are American Alloys, Inc., Pittsburgh, PA; 
Elkem Metals Company, Pittsburgh, PA; Globe 
Metallurgical, Inc., Cleveland, OH; Silicon 
Metaltech Inc., Seattle WA; SiMETCO, Inc., Canton, 
OH; and SKW Alloys, Inc., Niagera Falls, NY. The 
petitioners in the investigation regarding Brazi! are 
American Alloys, Inc., Pittsburgh, PA;Giobe - 
Metallurgical, Inc., Cleveland, OH; Silicon 
Metaltech Inc., Seattle WA; and SiMETCUQ, Inc., 
Canton, OH. 
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addresses of all persons, or their 
representatives, who are parties to these 
investigations upon the expiration of the 
period for filing entries of appearance. 
In accordance with §§ 201.16(c) and 
207.3 of the rules (19 CFR 201.16(c) and 
207.3), each public document filed by a 
part to these investigations must be 
served on all other parties to the 
investigations (as identified by the 
public service list), and a certificate of 
service must accompany the document. 
The Secretary will not accept a 
document for filing without a certificate 
of service. 


Limited Disclosure of Business 
Proprietary Information Under a 
Protective Order and Business 
Proprietary Information Service List 

Pursuant to § 207.7(a) of the 
Commission’s rules (19 CFR 207.7(a)), 
the Secretary will make available 
business proprietary information 
gathered in these final investigations to 
authorized applicants under a protective 
order, provided that the application be 
made not later than twenty-one (21) 
days after the publication of this notice 
in the Federal Register. A separate 
service list will be maintained by the 
Secretary for those parties authorized to 
receive business proprietary information 
under a protective order. The Secretary 
will not accept any submission by 
parties containing business proprietary 
information without a certificate of 
service indicating that it has been 
served on all the parties that are 
authorized to receive such information 
under a protective order. 


Staff Report 


The prehearing staff report in these 
investigations will be placed in the 
nonpublic record on Friday, April 12, 
1991, and a public version will be issued 
thereafter, pursuant to section 207.21 of 
the Commission’s rules (19 CFR 207.21). 


Hearing 


The Commission will hold a hearing in 
connection with these investigations; the 
hearing will be a consolidated 
proceeding for investigations Nos. 731- 
TA-470 throgh 472, silicon metal from 
Argentina, Brazil, and China. The 
hearing will begin at 9:30 a.m. on 
Thursday, April 25, 1991, at the U.S. 
International Trade Commission 
Building, 500 E Street SW., Washington, 
DC. Requests to appear at the hearing 
should be filed in writing with the 
Secretary to the Commission not later 
than the close of business (5:15 p.m.) on 
Tuesday, April 16, 1991. A nonparty who 
has testimony that may aid the 
Commission's deliberations may request 
permission to present a short statement 


at the hearing. All parties and 
nonparties desiring to appear at the 
hearing and make oral presentations 
should attend a prehearing conference 
to be held at 9:20 a.m. on Friday, April 
19, 1991, at the U.S. International Trade 
Commission Building. Pursuant to 

§ 207.22 of the Commission's rules (19 
CFR 207.22) each party is encouraged to 
submit a prehearing brief to the 
Commission. The deadline for filing 
prehearing briefs is Monday, April 22, 
1991. If prehearing briefs contain 
business proprietary information, a 
nonbusiness proprietary version is due 
on Tuesday, April 23, 1991. 

Testimony at the public hearing is 
governed by § 207.23 of the 
Commission's rules (19 CFR 207.23). This 
rule requires that testimony be limited to 
a nonbusiness proprietary summary and 
analysis of material contained in 
prehearing briefs and to information not 
available at the time the prehearing 
brief was submitted. Any written 
materials submitted at the hearing must 
be filed in accordance with the 
procedures described below and any 
business proprietary materials must be 
submitted at least three (3) working 
days prior to the hearing (see 
§ 201.6(b)(2) of the Commission's rules 
(19 CFR 201.6(b)(2))). 


Written Submissions 


Prehearing briefs submitted by parties 
must conform with the provisions of 
§ 207.22 of the Commission’s rules (19 
CFR 207.22) and should include all legal 
arguments, economic analyses, and 
factual materials relevant to the public 
hearing. Posthearing briefs submitted by 
parties must conform with the 
provisions of § 207.24 (19 CFR 207.24) 
and must be submitted not later than the 
close of business on Wednesday, June 
12, 1991. If posthearing briefs contain 
business proprietary information, e 
nonbusiness proprietary version is due 
on Thursday, June 13, 1991. In addition, 
any person who has not entered an 
appearance as a party to the 
investigations may submit a writien 
statement of information pertinent to the 
subject of the investigations on or before 
Wednesday, June 12, 1991. 

A signed original and fourteen (14) 
copies of each submission must be filed 
with the Secretary to the Commission in 
accordance with § 201.8 of the 
Commission's rules (19 CFR 201.8). All 
written submissions except for business 
proprietary data will be available for 
public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary to the 
Commission. 

Any information for which business 
proprietary treatment is desired must be 


submitted separately. The envelope and 
all pages of such submissions must be 
clearly labeled “Business Proprietary 
Information.” Business proprietary 
submissions and requests for business 
proprietary treatment must conform 
with the requirements of §§ 201.6 and 
207.7 of the Commission's rules (19 CFR 
201.6 and 207.7). 

Parties which obtain disclosure of 
business proprietary information 
pursuant to § 207.7{a) of the 
Commission’s rules (19 CFR 207.7({a)) 
may comment on such information in 
their prehearing and posthearing briefs, 
and may also file additional written 
comments on such information no later 
than Tuesday, June 18, 1991. Such 
additional comments must be limited to 
comments on business proprietary 
information received in or after the 
posthearing briefs. A nonbusiness 
proprietary version of such additional 
comments is due Wednesday, June 19, 
1991. 

Authority: These investigations are being 
conducted under authority of the Tariff Act of 
1930, title VII. This notice is published 
pursuant to § 207.20 of the Commission's 
rules (19 CFR 207.20). 


Issued: April 8, 1991. 
By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 91-8978 Filed 4-16-91; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


[Finance Docket Nos. 31851, 31852, and 
31853] 


Consolidated Rail Corporation 
(Conrail), CSXT Transportation, Inc. 
(CSX), and National Railroad Passenger 
Corporation (Amtrak) have agreed to 
grant certain trackage rights over their 
rail lines in the City of Philadelphia, PA, 
to D&H Corporation (DHC), a wholly 
owned indirect subsidiary of Canadian 
Pacific Limited (CP).? The trackage 
rights in the aggregate will provide DHC 
with a route between Park Junction (the 
current terminus of DHC’s trackage 
rights over Conrail in Philadelphia) and 
the Philadelphia port area. 


1 The trackage rights granted to DHC by Conrail, 


CSx, 
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Conrail's grant is of: (1) Overhead 
trackage rights (a) between Belmont 
(milepost 4.0) and the eastbound home 
signal at Penrose (milepost 2.7+), and 
(b) through Conrail’s Greenwich Yard, 
between a point of connection with 
Conrail’s Greenwich Yard, between a 
point of connection with Conrail’s 
Harrisburg Line at Stadium and a point 
of connection with the Delaware 
Avenue Extension Track; and (2) both 
overhead and local trackage rights 
between the eastbound home signal at 
Penrose and a point of connection with 
CSX’s Vandalia Street Branch (milepost 
5.9+). 

Conrail and CSXT jointly own the 
Delaware Avenue Extension Track and 
the Belt Line Industrial Track and grant 
local and overhead trackage rights over 
them to DHC as follows: (1) Between a 
point at the north side of Hoyt Street 
and a point at the south side of South 
Street, over the Delaware Avenue 
Extension Track; (2) between a point of 
connection with CSX track near Stadium 
and a point of connection with CSX’s 
Vandalia Street Branch, over the Belt 
Line Industrial Track a total distance of 
approximately 4,500 feet; and (3) over 
any existing rail lines, lead track 
(including Packer Avenue Lead Track), 
spurs and facilities diverging from the 
Delaware Avenue Extension Track and 
the Belt Line Industrial Track. 

Amtrak's grant is of overhead 
trackage rights over approximately 4,000 
feet of its line in the vincinity of Zoo 
Interlocking (this line constitutes part of 
the Conrail route between Belmont and 
Penrose over which DHC is acquiring 
trackage rights from Conrail).? 

CSX's grant is of: (1) Overhead 
trackage rights (a) between Conrail's 
connection with CSX at Park Junction 
and the CSX/Conrail eastbound home 
signal at Penrose near Passyunk 
Avenue, a distance of approximately 
5.45 miles, and (b) between the CSX/ 
Conrail divider switch south of Pattison 
Avenue (Divider Switch) and a point of 
connection with the Delaware Avenue 
Extension Track at Moore Street, a 
distance of approximately 1.82 miles; 
and (2) both overhead and local 


2 While DHC and Amtrak have also agreed to 
certain modifications to the business terms 
governing DHC’s existing trackage rights over other 
Amtrak lines outside the Philadelphia area, the filed 
notice fails to address the nature of these 
modifications in terms of Commission jurisdiction or 
how they are germane to the exempted transactions, 
The Commission has held that minor modifications 
to preexisting trackage rights agreements do not 
require Commission approval or imposition of 
additional labor protective conditions. Railroad 
Consolidation Procedures, 1 1.C.C.2d 270, 273 n.5 
(1985). If these modifications require Commission 
approval or exemption, the parties should take 
appropriate action. 


trackage rights between the junction 
with the Access Line near Penrose and 
Divider Switch, a distance of 
approximately 3.23 miles.® 

The trackage rights were to become 
effective on April 9, 1991. These notices 
are filed under 49 CFR 1180.2(d)(7). 
Petitions to revoke the exemption under 
49 U.S.C. 10505(d) may be filed at any 
time. The filing of a petition to revoke 
will not stay the transaction. Any 
pleadings must be filed with the 
Commission and served on Katharine F. 
Braid, Canadian Pacific Limited, 40 
University Avenue, Suite 918, Toronto, 
Ontario M5] 1T1, and on Terence M. 
Hynes, Sidley & Austin, 1722 Eye Street 
NW., Washington, DC 20006. 

As a condition to the use of this 
exemption, any employees affected by 
the trackage rights will be protected 
pursuant to Norfolk and Western Ry. 
Co.—Trackage Rights—BN, 354 I.C.C. 
605 (1978), as modified in Mendocino 
Coast Ry., Inc.—Lease and Operation, 
360 I.C.C. 653 (1980). 


Dated: April 11, 1991. 


By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 


Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-8967 Filed 4~16-91; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 31847] 


Corrected; State of Maine, Department 
of Transportation—Acquisition and 
Operation Exemption—Maine Central 
Railroad Company 


The State of Maine, acting by and 
through its Department of 
Transportation (MDOT), has filed notice 
of exemption to acquire from Maine 
Central Railroad Company (MEC) 
approximately 15.66 route files of rail 
line located in Maine.! MDOT has filed 


8 CSX’s grant also includes a connecting track, if 
it should be reconstructed, between Divider Switch 
and the point of connection with the Delaware 
Avenue Extension Track at the turnout near the 
junction of Delaware Avenue and Hoyt Street. The 
Commission will assume jurisdiction over 
construction projects only in cases where the . 
proposal involves, for example, a change in service 
to shippers; expansion into new territory; or a 
change in existing competitive situations. See, 
generally, Denver & R.G.W.R. Co.—Jt. Proj.— 
Relocation over BN, 4 1.C.C.2d 95 (1987). It is 
unclear whether any construction might be subject 
to Commission jurisdiction. 

1 This line extends: From engineering centerline 
station 241478 (approximately milepost 33.79) near 
Hardings Farm Road to engineering centerline 
station 1206+00 (approximately milepost 29.40), all 
in Brunswick, Maine (approximately 4.39 route 
miles); from engineering centerline station 498+ 33 
(approximately milepost 38.73) in Lisbon, Maine to 
engineering centerline station 14+10 
(approximately milepost 29.56) in Brunswick 
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simultaneously a petition to revoke this 
notice on grounds of lack of jurisdiction 
or, alternatively to exempt it under 49 
U.S.C. 10505 from title 49 subtitle IV.* 
MDOT states that consummation is 
expected to occur on or after May 3, 
1991. 


Any comments must be filed with the 
Commission and served on: 


Kevin M. Sheys, Weiner, McCaffrey, Brodsky, 
Kaplan & Levin, P.C., suite 800, 1350 New 
York Avenue, NW., Washington, DC 20005- 
4797. 


MDOT shall retain its interest in and 
take no steps to alter the historic 
integrity of all sites and structures on 
the line that are 50 years old or older 
until completion of the section 106 
process of the National Historic 
Preservation Act, 16 U.S.C. 470. 


This notice is filed under 49 CFR 
1150.31. If the notice contains false or 
misleading information, the exemption is 
void ab initio. Petition to revoke the : 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not automatically 
stay the transaction. 


Decided: April 11, 1991. 


By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 


Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-8966 Filed 4-16-91; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


Shipyard Employment Standards 
Advisory Committee; Meeting 


AGENCY: Occupational Safety and 
Health Administration (OSHA), Labor. 


ACTION: Notice of meeting. 


(approximately 9.17 route miles); and from 
engineering centerline station 1206+00 
(approximately milepost 29.40) to engineering 
centerline station 1133+ 64.4 (approximately 
milepost 28.03), including therein the wye section of 
the line running from engineering centerline stations 
1175+-64 (approximately milepost 28.83) and 

1189 +31.4 (approximately milepost 29.09) to the 
engineering centerline station 14+10 described 
above, all in Brunswick (approximately 2.10 route 
miles). 

2 In the related Finance Docket No. 31829, MEC 
has filed a notice of exemption pursuant to 49 CFR 
1180.2(d){7) for an exemption for acquisition of 
trackage rights that MDOT will grant back to MEC 
if the Commission finds that such a grant-back is 
required when it rules on the petition to revoke. 
(Our prior notice served April 8, 1991 erroneously 
asserted that MDOT filed the notice in Finance 
docket No. 31829.) 
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SUMMARY: Notice is hereby given that 


(SESAC), 
established under the provisions of the 
Federal Advisory Committee Act 
(FACA), as amended (5 U.S.C. App. I 
and section 7(b)) of the Occupational 
Safety and Health Act, 29 U.S.C. 656(b), 
will convene on May 13, 1991, at 8:30 
a.m., at the Sheraton Tara Hotel, 363 
Maine Hall Road, South Portland, 
Maine, 04106 (207) 775-6161. This 
meeting is open to the public. The 
meeting will adjourn on May 14, 1991, at 
4:30 p.m. The agenda is as follows: 

I. Call to Order. ° 

II. Review transcript of February 20-21, 
1991 meeting. 

IJ. Old Business. Discussion of the 
following standards: ; 

(a) 29 CFR Part 1915, Subpart R, 
Commercial Diving, covering 
Sections 1915.231 to 1915.244. 

(b) 29 CFR Part 1915, Subpart Z, Toxic 
and Hazardous, Substances 
(Permissible Exposure Levels). 

(c) 29 CFR Part 1915, Subpart P, Fire 
Protection. 

(d) 29 CFR Part 1915, Subpart Z, 
Methylene Chloride, covering 
Section 1915.1102. 

(e) 29 CFR Part 1915, Subpart G, 
Material Handling. 

(f)} 29 CFR Part 1915, Subpart T, 
Special Industries. 

IV. New Business. Discussion of the 
following standards, as time 
permits. 

(a) 29 CFR Part 1915, Subpart H, Hand 
and Portable Powered Tools. 

(b) 29 CFR Part 1915, Subpart Q, 
Hazardous Materials. 

(c) 29 CFR Part 1915, Subpart L, 
Electrical. 

(d) Benzene Operations in 
Shipyards—Current Compliance 
Guidlines. 

(e) Direct Reading Instruments. 

Time permitting, the Committee will 
consider oral presentations relating to 
agenda items. Persons wishing to 
address the Committee should submit a 
written request to Mr. Thomas Hall 
(address below) by the close of 
business, April 29, 1991. The request 
must include the name and address of 
the person wishing to appear, the 
capacity in which the appearance will 
be made, a short summary of the 
intended presentation, and an estimate 
of the amount of time needed. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Thomas Hall, U.S. Department of 

Labor, Occupational Safety and Health 

Administration, Office of Information 

and Consumer Affairs, Room N-3647, 

200 Constitution Avenue NW., 

Washington, DC 20210, (202) 623-8617. 


See 
April 1991. 
Gerard F. Scannell, 
Assistant Secretary of Labor. 
[FR Doc. 91-8981 Filed 4-16-91; 8:45 am] 
BILLING CODE 4510-26-@ 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice 91-33] 


NASA Advisory Council (NAC), Space 
Science and Applications Advisory 
Committee (SSAAC), Astrophysics 
Subcommittee; Meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of Meeting. 


summMany: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Space Science 
and Applications Advisory Committee, 
Astrophysics Subcommittee. 

DATES: May 13, 1991, 9 a.m. to 4:15 p.m. 
ADDRESSES: The Technical and 
Administrative Services Corporation 
(TADCORPS), Capital Gallery Building, 
600 Maryland Avenue SW., Suite 235, 
East Wing, Washington, DC 20024. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Lia LaPiana, Code SZ, National 
Aeronautics and Space Administration, 
Washington, DC 20546 (202/453-1544). 
SUPPLEMENTARY INFORMATION: The 
Space Science and Applications 
Advisory Committee (SSAAC) consults 
with and advises the NASA Office of 
Space Science and Applications (OSSA) 
on long-range plans for, work in 
progress on, and accomplishments of 
NASA's Space Science and Applications 
programs. The Astrophysics 
Subcommittee provides advice to the 
Astrophysics Division and to the 
SSAAC on operation of the 
Astrophysics Program and on the 
formulation and implementation of the 
Astrophysics research strategy. The 
Subcommittee will meet to discuss the 
developments since its March 1991 
meeting, results of the Medium Explorer 
Workshop, the Explorers Program, the 
Astrophysics strategic plan to be 
presented to the SSAAC for the Woods 
Hole Workshop, and future meetings. 
The Subcommittee is chaired by Dr. 
Irwin Shapiro and is composed of 28 
members. The meeting will be open to 
the public up to the capacity of the room 
(approximately 50 people including 
Subcommittee members). It is 
imperative that the meeting be held on 


this date to accommodate the scheduling 
priorities of the key participants. 

Type of Meeting: Open. 
Agenda: 


Monday, May 13 

9 a.m.—Introduction, Developments 
Since March 1991 Meeting. 

10 a.m.—Discussion of Ground-based 
and Space-based Astrophysics 
Observations. 

10:45 a.m.—Results of the Medium 
Explorer Workshop held March 27, 
1991, and Future Direction of the 
Explorers Program. 

1 p.m.—Astrophysics Strategic Plan 
through the Year 2004. 

3:15 p.m.—Astrophysics Strategy 
Presentation to SSAAC for the 
Woods Hole Workshop. 

4 p.m.—Discussion of Future Meeting 
Pl 

4:15 p.m. —Adjourn. 

Dated: April 10, 1991. 

John W. Gaff, 

Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 

[FR Doc. 91-8923 Filed 4-16-91; 8:45 eam] 
BILLING CODE 7510-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Agency information Collection 
Activities Under OMB Review 


AGENCY: National Endowment for the 
Arts, NFAH. 


ACTION: Notice. 


SUMMARY: The National Endowment for 
the Arts (NEA) has sent to the Office of 
Management and Budget (OMB) the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

DATES: Comments on this information 
collection must be submitted by May 17, 
1991. 


ADDRESSES: Send comments to Mr. Dan 
Chenok, Office of Management and 
Budget, New Executive Office Building, 
726 Jackson Place NW., room 3002, 
Washington, DC 20503; (202-395-7316), 
In addition, copies of such comments 
may be sent to Mrs. Anne C. Doyle, 
National Endowment for the Arts, 
Administrative Services Division, room 
203, 1100 Pennsylvania Avenue NW., 
Washington, DC 20506; (202-682-5401). 
FOR FURTHER INFORMATION CONTACT: 
Mrs. Anne C. Doyle, National 
Endowment for the Arts, Administrative 
Services Division, room 203, 1100 
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Pennsylvania Avenue NW., Washington, 
DC 20506; (202-682-5401) from whom 
copies of the documents are available. 
SUPPLEMENTARY INFORMATION: The 
Endowment requests the review of 
revisions of two currently approved 
collections of information. This entry is 
issued by the Endowment and contains 
the following information: 

(1) The title of the form; (2) how often 
the required information must be 
reported; (3) who will be required or 
asked to report; (4) what the form will 
be used for; (5) an estimate of the 
number of responses; (6) the average 
burden hours per response; (7) an 
estimate of the total number of hours 
needed to prepare the form. This entry is 
not subject to 44 U.S.C. 3504(h). 

Title: Expansion Arts Application 

Guidelines for FY 1992. 

Frequency of collection: One-time. 

Respondents: Non-profit institutions. 

Use: Guideline instructions and 
applications elicit relevant 
information from non-profit 
organizations that apply for funding 
under specific Expansion Arts 

Program categories. This information 

is necessary for the accurate, fair, and 

thorough consideration of proposals in 
the panel review process. 
Estimated number of respondents: 569. 
Average burden hours per response: 19. 
Total extimated burden: 10,769. 
Title: FY 1992 Inter-Arts Application 

Guidelines: Artists’ Projects. 
Frequency of collection: One-time. 
Respondents: Non-profit institutions. 
Use: Guideline instructions and 

applications elicit relevant 

information from non-profit 
organizations that apply for funding 
under the Artists’ Projects categories. 

This information is necessary for the 

accurate, fair, and thorough 

consideration of proposals in the 
panel review process. 
Estimated number of respondents: 435. 
Average burden hours per response: 31. 
Total estimated burden: 13,300. 
Anne C. Doyle, 
Management Analyst, Administrative 
Services Division, National Endowment for 
the Arts. 
[FR Doc. 91-8924 Filed 4-16-91; 8:45 am] 
BILLING CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION | 


Advisory Committee on the Medical 
Uses of Isotopes; Meeting 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Notice of meeting. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) will convene a 
meeting of the Advisory Committee on 
the Medical Uses of Isotopes (ACMU) to 
request ACMUI guidance on certain 
regulatory and administrative issues 
including supervision, medical waste, 
and the practice of radiopharmacy. The 
NRC staff will provide the ACMUI with 
status reports on the Interim Final Rule 
related to the preparation and the 
therapeutic uses of 
radiopharmaceuticals and the Quality 
Assurance Rule, on the development of 
the Medical Visiting Fellows Program, 
and expansion of the ACMUI. The 
ACMUI will provide comments and 
guidance on these issues. 
DATES: The meeting will be held at 8 
a.m. on May 9 and 10, 1991. 
ADDRESSES: Hyatt Regency Crystal City, 
2799 Jefferson Davis Hwy, Arlington, 
Virginia. 
COMMENTS: Comments on meeting topics 
may be sent to the Secretary of the 
Commission, attn: Committee 
Management Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. : 
FOR FURTHER INFORMATION CONTACT: 
Larry W. Camper, Office of Nuclear 
Material Safety and Safeguards, MS 6- 
H-3, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (301) 492-3417. 
SUPPLEMENTARY INFORMATION: 
Supervision by Authorized Users of 
Physicians-in-Training, Technologists, 
and Other Ancillary Health Personnel: 
The issue of adequate supervision as 
required in 10 CFR 35, relative to the 
appropriate level of supervision for 
physicians in training to be listed on 
NRC licenses as physician authorized 
users, and for all individuals performing 
tasks delegated by authorized users will 
be addressed by the NRC staff. 

American College of Nuclear 
Physicians/Society of Nuclear Medicine 
(ACNP/SNM) Radiopharmaceutical 
Petition: On August 23, 1990, the Interim 
Final Rule, addressing some issues in 
the petition, was published. The status 
of this rule will be discussed. The 
remaining issues in the petition include: 
The use of radiopharmaceuticals for 
medical research on humans, the use of 
radio-labeled biologics for which a 
Product License Application (PLA) is 
approved by the FDA, and the 
compounding of radiopharmaceuticals 
by nuclear pharmacies. The discussion 
will include: Training requirements for 
radiopharmacists, the role of a 
radiochemist, and the meaning of Food 
and Drug Administration (FDA) package 
inserts. 

Quality Assurance Rulemaking: 
During the last meeting of the ACMUI 
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on January 14 and 15, 1991, the staff 
presented revised draft language for the 
Quality Assurance Rulemaking. On 
March 26, 1991, the staff met with a 
subcommittee of the ACMUI to discuss 
revisions to this draft language. The 
staff will report on the current status of 
the rulemaking and related 
implementation issues. 

Management of Low Level 
Radioactive Medical Waste: The issues 
to be discussed include: Shipments of 
ordinary trash and medical waste 
containing radioactivity to the landfills 
and commercial medical waste 
incinerators; issues involving the 
definitions and treatment of medical 
waste; issues involving patient excreta; 
generally licensed materials; 
incineration; and decay-in-storage of 
radioactive waste. 

Medical Visiting Fellows Program: 
The Commission has selected one 
Radiopharmacist and one Nuclear 
Medicine Physician to participate as 
Fellows. The staff anticipates that both 
fellowship terms will commence within 
the next several months. 

Status Report on the Expansion of 
ACMUI: A call for nominations was 
published in the Federal Register, 
December 24, 1990 (55 FR 52912). NRC 
solicited nominations for an individual 
qualified to address patient's rights and 
care, a person with broad experience in 
medical regulation as conducted by 
individual States, and a brachytherapy 
physician. 

Agenda Items for Future ACMUI 
Meetings: The staff will provide ACMUI 
members with alternative topics for 
future meetings and will solicit input 
from members on items.for future 
consideration. 


Conduct of Meeting 


’ Barry Siegel, M.D. will chair the 
meeting. Dr. Siegel will conduct the 
meeting in a manner that will fcilitate 
the orderly conduct of business. The 
following procedures apply to public 
participation in the meeting. 

1. Persons may submit written 
comments by sending a reproducible 
copy to the Secretary of the Commission 
(see “ADDRESSES” heading). Comments 
must be received by April 26, 1991, to 
ensure consideration at the meeting. The 
transcript of the meeting will be kept 
open until May 31, 1991, for inclusion of 
written comments. It is not necessary to 
resubmit written comments that were 
submitted in response to the Federal 
Register notices mentioned in this 
meeting notice. 

2. Persons who want to make oral 
statements should inform Mr. Camper in 
writing by April 26, 1991. Statements 
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must pertain to the topics at hand. The 
Chairman will rule on requests to make 
oral statements. Opportunity for 
members of the public to make oral | 
statements, will be based on the order in 
which requests are received. In general, 
oral statements should be limited to 
approximately 5 minutes. Oral 
statements may be supplemented by 
detailed written statements for the 
record. Rulings on who may speak, the 
order of presentation, and time - 
allotments may be obtained by calling 
Mr. Camper at (301) 492-3417 between 9 
a.m. and 5 p.m. est on May 2, 1991. 

3. At the meeting, questions from 
attendees other than the committee 
members, NRC consultants, and NRC 
staff will be permitted at the discretion 
of the Chairman. 

4. The transcript, minutes of the 
meeting, and written comments will be 
available for inspection, and copying for 
a fee, at the NRC Public Document 
Room, 2120 L. Street NW., Lower Level, 
Washington, DC 20555 on or about June 
3, 1991. 

5. Seating for the public will be on a 
first-come/ first-served basis. 

This meeting will be held in 
accordance with the Atomic Energy Act 
of 1954, as amended (primarily section 
161a), the Federal Advisory Act (5 
U.S.C. app.) and the Commission’s 
regulations in title 10, Code of Federal 
Regulations, part 7. 

Dated at Washington, DC this 11th day of 
April, 1991. 

For the Nuclear Regulatory Commission. 
John C. Hoyle, 

Advisory Committee Management Officer, 
Office of the Secretary of the Commission. 
[FR Doc. 91-9020 Filed 4~16-91; 8:45 am] 
BILLING CODE 7590-01-M 


Biweekly Notice Applications and 
Amendments to Operating Licenses 
involving No Significant Hazards 
Considerations 


I. Background 


Pursuant to Public Law (P.L.) 97-415, 
the Nuclear Regulatory Commission (the 
Commission) is publishing this regular 
biweekly notice. P.L. 97-415 revised 
section 189 of the Atomic Energy Act of 
1954, as amended (the Act), to require 
the Commission to publish notice of any 
amendments issued, or proposed to be 
issued, under a new provision of section 
189 of the Act. This provision grants the 
Commission the authority to issue and 
make immediately effective any 
amendment to an operating license upon 
a determination by the Commission that 
such amendment involves no significant 
hazards consideration, notwithstanding 


the ee a — Commission of 
a request for a hearing any person. 

This biweekly notice includes all 
notices of amendments issued, or 

proposed to be issued from March 22, 

1991, through April 5, 1991. The last 
biweekly notice was published on April 
3, 1991 (56 FR 13657). 


Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity For Hearing 

The Commission has made a proposed 
determination that the following 
amendment requests involve no 
significant hazards consideration. Under 
the Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
Room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building, 2120 L 
Street, NW, Washington, D.C. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By May 17, 1991, the licensee may file 
a request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
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hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, N,W., Washington, D.C. 
20555 and at the Local Public Document 
Room for the particular facility involved. 
If a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and.a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
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rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the fina] determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
cignificant hazards consideration. The 
final determination will consider all 
public and State comments received 
before action is taken. Should the 
Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 


A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
by the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1-(800) 325-6000 (in 
Missouri 1-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
(Project Director): petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of factors specified in 10 CFR 
2.714(a)(1){i)-(v) and 2.714{d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
and at the local public document room 
for the particular facility involved. 


Arizona Public Service Company, et al., 
Docket Nos. STN 50-528, STN 50-529, 
and STN 50-530, Palo Verde Nuclear 
Generating Station, Unit Nos. 1, 2, and 3, 
Maricopa County, Arizona 

Date of amendment request: October 
11, 1990 

Description of amendment request: 
The proposed changes to the Palo Verde 
Nuclear Generating Station (PVNGS) 
Units 1, 2, and 3 Technical 
Specifications would eliminate 
typographical errors, provide 
clarification, improve consistency, and 
delete administrative stipulations/ 
allowances no longer in effect at 
PVNGS. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
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licensees have provided their analysis 


about the issued of no significant 


hazards consideration, which is 
poceeniet below: 


proposed amendment does not involve 

a significant increase in the probability or 
consequences of an accident previously 
evaluated because the ie do not alter 
the current design of the facility. The 
Technical Specifications are being changed to 
eliminate typographical errors, provide 

additional improve consistency, 
a delete administrative stipulations/ 
allowances no longer in effect. Based on this 
information it has been determined that the 
proposed changes do not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated. 

The proposed amendment will not create 
the possibility of a new or different kind of 
an accident from any accident previously 
evaluated. The proposed changes do not 
vary, affect or provide any physical changes 
to the facility. The proposed amendment only 
makes minor changes to improve clarification 
and consistency in line with the actual design 
and operation of the plant, therefore, the 
proposed changes will not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

The proposed amendment does not involve 
a significant reduction in a margin of safety 
because the changes do not affect the design 
basis of the plant. The changes address 
administrative corrections, such as; provide 
additional clarification, and improve 
consistency. Based on this, the changes as 
presented do not involve a significant 
reduction in a margin of safety. 

The NRC staff has reviewed the 
licensees’ analysis and, based on that 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment requests 
involve no significant hazards 
consideration. 

Local Public Document Room 
location: Phoenix Public Library, 12 East 
McDowell Road, Phoenix, Arizona 85004 

Attorney for licensees: Arthur C. 
Gehr, Esq., Snell & Wilmer, 3100 Valley 
Center, Phoenix, Arizona 85073 

NRC Project Director: James E. Dyer 


Commonwealth Edison Company, 

Docket No. 50-249, Dresden Nuclear 

Pew Station, Unit 3, Grundy County, 
ois 


Date of application for amendment 
request: March 6, 1991 

Description of amendment request: 
Advanced Nuclear Fuels (ANF) is 
currently utilized by Commonwealth 
Edison Company (CECo) for the 
performance of the reload licensing 
calculations for Dresden Station. 


package for BWR reload design and 
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safety analysis. These NRC-approved 
methodologies are being used for reload 
licensing calculations to determine the 
core operating limits at Dresden Station 
starting with Cycle 13 for Unit 3: With 
the application of these advanced 
methodologies, the Unit 3 Technical 
Specifications (TS) must be revised prior 
to the startup from the next refueling 
outage which is currently scheduled for 
the fall of 1991. 

Consistent with NRC Generic Letter 
88-16, the approved Topical Reports 
which describe the methodologies used 


to determine core operating limits are to » 


be referenced in the TS. Therefore, 
Section 6.6.A.4.b of the Unit 3 TS is 
being revised to reference the following 
Topical Reports: ANF-1125(P)(A); ANF- 
913(P)(A); and ANF-524(P)(A). 

The use of these new methodologies 
for Cycle 13 increases the Minimum 
Critical Power Ratio (MCPR) Safety 
Limit from 1.05 to 1.08. The increase 
accounts for the effects of channel bow 
and differences in the core modeling 
using the new methodologies (0.02 delta 
CPR increase). Also, an additional 
conservatism (0.01 delta CPR) has been 
included to accommodate minor 
changes in future reload designs in order 
to facilitate reload licensing under 10 
CFR 50.59. As a result of the increase to 


the MCPR Safety Limit, Section 1.1.A of - 


the Unit 3 TS will be revised to reflect a 
MCPR Safety Limit of 1.08. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The proposed amendment does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The NRC-approved methodologies to be 
referenced in the Technical Specifications are 
used to evaluate core operating limits and do 
not introduce physical changes to the plant. 
ANF will continue to analyze the same 
spectrum of limiting events for each reload 
under the new methodology. The increase in 
the MCPR Safety Limit adequately accounts 
for the effects of the new methods and 
potential effects of channel bow, and will 
continue to maintain fuel cladding integrity 
by ensuring that 99.9% of the fuel rods will 
avoid transition boiling during limiting 
anticipated operational occurrences. 
Therefore, the changes do not effect the 
probability or consequences of accidents 
previously evaluated. 

2. The proposed amendment does not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

The referenced NRC-approved 
methodologies will continue to be used to 
analyze limiting transients, and do not 


introduce any physical changes to the plant; 
therefore, the possibility of a new or different 
kind of accident is not created. Similarly, the 
basis of the MCPR Safety Limit has not been 
changed and will continue to maintain fuel 
cladding integrity during limiting anticipated 
operational occurrences. 

3. The proposed amendment does not 
involve a significant reduction in a margin of 
safety. 

The referenced NRC-approved 
methodologies will continue to ensure fuel 
design and licensing criteria are met. The 
increase in the MCPR Safety Limit reflects 
the new methods, bounds the effect of 
channel bow for Cycle 13, and provides 
additional conservatism to facilitate future 
reload licensing reviews under the provisions 
of 10 CFR 50.59. Therefore, the margin 
between the safety limit and potential fuel 
failure after the onset of transition boiling is 
not decreased. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Morris Public Library, 604 
Liberty Street, Morris, Illinois 60450. 

Attorney for licensee: Michael I. 
Miller, Esquire; Sidley and Austin, One 
First National Plaza; Chicago, Illinois 


60690. 
NRC Project Director: Richard J. 
Barrett 


Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut 


Date of amendment request: 
November 27, 1990 

Description of amendment request: 
Connecticut Yankee Atomic Power 
Company (CYAPCO) proposes to add 
valve “NG-V-473” to and delete valve 
“CC-V-884”" from Note 2 in Technical 
Specification 1.6.a.2, “Definitions - 
Containment Integrity.” 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated 

In a LOCA, it is important that containment 
isolation occurs before fuel failure can occur. 
Fuel failure is generally assumed not to occur 
within the first 60 seconds of a LOCA. 
Containment isolation valve (CIV) closure 
time of less than or equal to 60 seconds are 
specified for this reason in the Haddam Neck 
Plant Updated Final Safety Analysis Report 
(UFSAR), Table 7.3-1, “Containment 


Penetrations”. Off-site dose consequences 
will remain within analyzed limits if 
containment isolation can be assured within 
60 seconds: The new manual valve being 
added as a CIV can be quickly and easily 
closed within the required time. Therefore, 
the subject valve provides a reasonable 
means of isolating penetration P-20 withir 60 
seconds. 

The only failure modes that can be 
associated with the subject change is the 
inability to communicate with the operator 
stationed by CIV NG-V-473 if a LOCA occurs 
while it is open, and the failure of the 
operator to close the subject CIV after he is 


. notified to do so. In addition, there is a valve 


in series, NG-CV-557, that would be available 
to stop or restrict post LOCA leakage fror - 
penetration P-20, even if NG-V-473 is not 
closed as prescribed. Therefore, the 
probability of failure of the containment 
system is not significantly altered by this 
change. 

As mentioned, containment penetration P- 
63 has been inactivated and is now 
designated as a spare penetration, open- 
ended inside containment and capped 
outside containment. The substitution of the 
primary water system for component cooling 
water as the makeup water source for the 
neutron shield tank has made penetration P- 
63 an unused penetration. As a result, valve 
CC-V-884 is no longer a containment 
boundary. Thus, deletion of CC-V-884 from 
the listing has no impact on the consequences 
of the design basis accidents. 

Based on the discussion above, it is 
concluded that the changes have no adverse 
impact on the consequences of any design 
basis accidents. In addition, these changes 
have no impact on the probability of 
occurrence of any design basis accidents. 

2. Create the possibility of a new or 
different kind of accident from any 
previously evaluated 

Since there are no changes in the way the 
plant is operated, the potential for an 
unanalyzed accident is not considered. There 
is no impact on plant response to the point 
where it can be considered a new accident, 
and no new failure modes are introduced. 

The change will not alter containment 
isolation system response since an operator 
at the CIV NG-V-473 will be in direct 
communication with the control room and is 
capable of closing the opened CIV within 60 
seconds of a LOCA. 

3. Involve a significant reduction in a 
margin of safety 

These proposed changes will not decrease 
the margin of safety. The Technical 
Specifications already acknowledge that 
certain manual CIVs can be opened if an 
operator is stationed at the valve and 
maintains direct contact with the control 
room. In the unlikely event that a LOCA 
occurs during the brief periods when one of 
these manual valves is open (including NG-V- 
473), containment isolation can be easily 
provided manually. Therefore, it is 
reasonable to assume the operator could 
close the valve within 60 seconds and, as 
such, the containment isolation function of 
penetration P-20 is maintained. 





There are no adverse impacts on the 
protective boundaries, safety limits, or 


margins to 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92{c} are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Russell Library, 123 Broad 
Street, Middletown, Connecticut 06457. 


Attorney for licensee: Gerald Garfield, 


Esquire, Day, Berry & Howard, 
Counselors at Law, City Place, Hartford, 
Connecticut 06163-3499. 

NRC Project Director: John F. Stolz 


Detroit Edison Company, Docket No. 50- 
341, Fermi-2, Monroe County, Michigan 


Date of amendment request: 
September 11, 1990 

Description of amendment request: 
The proposed amendment would change 
Technical Specification (TS) 3/4.7.2 to 
provide clarification of those redundant 
components which constitute an 
OPERABLE Control Room Emergency 
Filtration System subsystem and the 
actions required in the event that one or 
both subsystems are inoperable. In 
addition, changes have been proposed 
to the Surveillance Requirements 
section to revise the listing of actuation 
signals for the system and to minimize 
unnecessary run time for the 
recirculation and emergency makeup air 
filter trains. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 

Proposed Change Number 1 

Revision of the Limiting Condition for 
Operation (LCO} to better reflect the system 
configuration in regards to redundant and 
non-redundant components. 

Basis 

1) The proposed change to Limiting 
Condition for Operation 3.7.2, Control Room 
Emergency Filtration System, to define those 
required components which constitute an 
OPERABLE subsystem and flow path does 
not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. The proposed change 
would require that two redundant 
subsystems be operable and further specifies 
that each operable subsystem consists of an 
emergency makeup inlet air heater, an 
emergency recirculation fan, a return fan, a 
supply fan, a chiller unit, and dampers 
required to support system operation. This 
proposed change provides greater detail 
which eliminates the need to interpret the 
components effect on system operability. The 
addition of the chiller units as required 
components makes this Specification more 


conservative than the current Specification. 
The addition to the description of the 
emergency makeup air - path to — 
[that] both the north and south emerge: 
intakes are required provides additional. 
detai} to prevent misinterpretation. In 
addition, the change does not involve any 
modification to the plant or system operation 
and no safety-related equipment is altered. 

2) The proposed change to Technical 
Specification 3/4.7.2, Control Room 
Emergency Filtration System, to more clearly 
define the required components which 
constitute an operable subsystem and flow 
path does not create the possibility of a new 
or different kind of accident from any 
accident previously evaluated. As stated in 1) 
above, the change does not result in any 
modifications to the plant or system 
operation and no safety-related equipment is 
altered. The requested change does not 
create any new accident mode. 

3) The proposed change to Technical 
Specification 3/4.7.2, Control Room 
Emergency Filtration System, to more clearly 
define the required components which 
constitute an operable subsystem and flow 
path does not involve a significant reduction 
in a margin of safety. As stated in 1) above, 
the change provides more detailed guidance 
as which components constitute an operable 
subsystem, adds the chiller units and 
provides corresponding action requirements. 
The more detailed guidance reduces the 
possibility of misinterpretations thus 
enhancing the margin of safety. 

Proposed Change Number 2 

Revision of action requirements to 
correspond with the LCO changes of 
Proposed Change 1 above and to 
accommodate surveillance activities which 
may be required during power operation. 

Basis 

1) The changes to the action requirements 
which correspond to the change in the LCO 
nomenclature of Proposed Change 1 do not 
result in any change to the action time frames 
of the current Technical Specifications and 
thus do not affect the operation of the plant. 
A six-hour delay in plant shutdown is 
proposed to allow charcoal samples to be 
obtained as required by surveillance 
requirements. The probability and 
consequences of any previously evaluated 
accident has not been significantly increased 
as the additional delay of 6 hours is a short 
period of time. This 6 hour delay minimizes 
the allowable restoration time without 
requiring unnecessary plant shutdowns and 
subsequent startups when they are 
unwarranted, The events which can cause 
the use of the 6 hour delay are very 
infrequent. This acts to further reduce the 
probability that the recirculation mode of the 
CREFS will be needed while this new delay 
provision is in effect. Additional changes are 
made to more clearly or consistently address 
the required action with both redundant 
CREFS subsystems inoperable during plant 
operation or with one redundant subsystem 
inoperable when the plant is not in operation. 
These proposed actions are the same or more 
conservative than what is currently required. 
Therefore, the proposed changes do not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 
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2) The changes solely affect the time 
frames for action when CREFS equipment 


configuration and do not create a new mode 
of operation. Therefore, the proposed changes 
do not create the possibility of a new or 
different accident from any accident 
previously evaluated. 

3) The proposed changes provide the same 
or more conservative action times than 
provided in the current Technical 
Specifications except where a 6 hour delay is 
proposed to allow for an infrequent 
surveillance requirement. By eliminating 
unnecessary plant transients the proposed 
delay enhances the overall safety margin. 
Therefore, the proposed changes do not 
involve a significant reduction in a margin of 
safety. 


Proposed Change Number 3 

Revision of the monthly system operation 
surveillance to eliminate unnecessary 
operation of the system filter trains. 

Basis 

1) The proposed change eliminates the 
requirement to maintain 10 hours of system 
operation each monthly with both CREFS 
subsystems. The requirement for 16 hours of 
system operation comes from Regulatory 
Position C.4.d of Regulatory Guide 1.52, 
Revision 2, March 1978, which states that 
each ESF atmosphere cleanup train be 
cperated at least 10 hours per month with the 
heaters on in order to reduce the buildup of 
moisture within the filter trains. Since both 
CREFS subsystems use the same filter trains, 
the current requirement results in 20 hours of 
operation per month. 

The proposed change eliminates the extra 
10 hours of operation while still assuring that 
each subsystem is confirmed to be operable 
each month and while maintaining the testing 
as uniform as possible between subsystems. 

The probability and consequences of an 
accident has not been increased since the 
proposed change conforms with the 
Regulatory Position while at the same time 
minimizes unnecessary run time on the filter 
trains. Reduction in the required rum time 
lengthens the life of the filter trains. In 
addition, the change does not result in any 
modifications to the plant or system 
operation and no safety-related equipment is 
altered. 

2) The proposed change solely modifies the 
duration of CREFS testing. As such, the 
change does not create any new mode of 
plant or system operation. Therefore, the 
change does not create the possibility of a 
new or different accident from any accident 
previously evaluated. 

3) The proposed change provides the same 
assurance of CREFS operability while 
eliminating unnecessary filter train operation. 
This lengthens the life of the filter train. The 
change, therefore, does not involve a 
reduction in a margin of safety. 


Proposed Change Number 4 

Revision of the surveillance requirement 
for system actuation instrumentation to 
delete the Reactor Building Ventilation 
Exhaust Radiation Monitor from the listing of 
actuation signals. 
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Basis 

1) The proposed change to Surveillance 
Requirement 4.7.2.¢.2 to eliminate Reactor 
Building Ventilation Exhaust Radiation 
Monitor as an automatic initiation signal 
does not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. The ability to isolate 
the control room is not significantly changed 
and remains in compliance with the design 
bases. Each accident scenario which involves 
CREFS automatic operation continues to 
have diverse actuation signals listed in the 
Technical Specifications. 

2) The proposed change to Surveillance 
Requirement 4.7.2.e.2 to eliminate the Reactor 
Building Ventilation Exhaust Radiation 
Monitor as an actuation signal does not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. No change in normal system 
operation has been made and no new 
accident modes are created. 

3) The proposed change to Surveillance 
Requirement [4.7.2.e.2] to eliminate the 
Reactor Building Ventilation Exhaust 
Radiation Monitor as an actuation signal 
does not involve a significant reduction in a 
margin of safety. The safety margin is 
maintained since all design criteria remain 
satisfied. The resulting elimination of overly 
restricting action requirements and the 
attendant elimination of the plant transients 
which may be caused by these action 
requirements act to increase the safety 


margin. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Monroe County Library 
System, 3700 South Custer Road, 
Monroe, Michigan 48161. 

Attorney for licensee: John Flynn, 
Esq., Detroit Edison Company, 2000 
Second Avenue, Detroit, Michigan 48226. 
NRC Project Director: L. B. Marsh. 


Entergy Operations, Inc., et al., Docket 
No. 50-416, Grand Gulf Nuclear Station, 
Unit 1, Claiborne County, Mississippi 

Date of amendment request: March 15, 
1991 

Description of amendment request: 
The amendment would change 
Technical Specification 4.0.2 
Surveillance Requirements by removing 
4.0.2.B which states: 

The combined time interval for any 3 
consecutive surveillance intervals shall not 


exceed 3.25 times the specified surveillance 
interval. 


The Bases for 4.0.2 would be altered 
to support the change to Technical 
Specification 4.0.2. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91{a}, the 
licensee has provided its analysis of the 


issue of no significant hazards 
consideration, which is presented 
below: 


a. No significant increase in the probability 
or consequences of an accident previously 
evaluated results from this change. 

(1) The removal of the 3.25 limit on 
extending surveillance intervals will not 
impact plant design or the operation of plant 
systems. Surveillance interval extensions will 
continue to be limited by 25% of the specified 
surveillance interval. Hence, the same 
of equipment reliability is maintained and the 
probability of a previously analyzed accident 
is not significantly increased. 

(2) Since the proposed change does not 
require any modification of equipment 
designed to mitigate the events ofan 
accident, the consequences of an accident 
already evaluated will not change. 

(3) Therefore, the probability or . 
consequences of previously analyzed 
accidents are not increased. 

b. The change would not create the 
possibility of a new or different kind of 
accident from any previously analyzed. 

(1) The proposed change will not require 
the addition, deletion or modification of any 
plant hardware. 

(2) The method by which any safety-related 
system performs its function will not be 
changed. 

(3) No tests or experiments will be changed 
or added. 

(4) The change will not affect the 
methods of verifying component or system 
operability. 

(5) Therefore, operating the plant with the 
proposed change will not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

c. This change would not involve a 
significant reduction in the margin of safety. 

(1) Surveillance testing performed in 
accordance with Specification 4.0.2 and the 
maximum 25% interval extension will 
continue to ensure adequate system 
reliability and operability. 

(2) Safety will actually be enhanced by 
reducing the potential to interrupt normal 
plant operation due to outage surveillance 
scheduling or by delaying surveillance 
activities during operation until a more 
favorable plant condition exists. An overall 
positive effect on safety is achieved. 

(3) Therefore, this change will not involve a 
reduction in the margin of safety. 

Based on the above evaluation, operation 
in accordance with the proposed amendment 
involves no significant hazards 
considerations. 


The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92{c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
Location: Judge George W. Armstrong 
Library, Post Office Box 1406, S. 
Commerce at Washington, Natchez, 
Mississippi 39120 
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Attorney for licensee: Nicholas S. 
Reynolds, Esquire, Winston and Strawn, 
1400 L Street, N.W., 12th Floor, 
Washington, DC 20005-3502 

NRC Project Director: Theodore R. 
Quay 


Florida Power and Light Company, et al., 
Docket Nos. 50-335 and 50-389, St. Lucie 
Plant, Unit Nos. 1 and 2, St. Lucie 
County, Florida 


Date of amendment request: February 
26, 1991 

Description of amendment request: 
The proposed amendments make 
administrative changes by removing 
outdated material, making minor text 
changes and correcting errors. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91{a}, the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 


(1) Operation of the facility in accordance 
with the proposed amendment[s] would not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The administrative changes do not affect 
assumptions contained in plant safety 
analyses, nor do they affect Technical 
Specifications that preserve safety analysis 
assumptions. Therefore, the proposed 
changes do not affect the probability or 
consequences of accidents previously 
analyzed. 

(2) Operation of the facility in accordance 
with the proposed amendment{[s} would not 
create. the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

A new or different kind of accident is not 
created since Technical Specification 
Limiting Conditions for Operation (LCO) and 
ACTION statement requirements remain 
unchanged. 

The administrative changes being proposed 
by FPL will not lead to material procedure 
changes or to physical modifications to [the] 
St. Lucie Plant. Therefore, the proposed 
changes do not create the possibility of a new 
or different kind of accident. 

(3) Operation of the facility in accordance 
with the proposed amendment{s] would not 
involve a significant reduction in a margin of 
safety. 

The changes being proposed do not relate 
to or modify the safety margins defined in 
and maintained by the Technical 
Specifications. Therefore, the proposed 
changes would not involve any reduction in a 
margin of safety. 

Based on the above, we have determined 
that the amendment request does not (1) 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated; or (2) create the 
possibility of a new or different kind of 
accident previously evaluated; or (3) involve 
a significant reduction in a margin of safety; 
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and therefore does not involve a significant 
hazards consideration. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Indian River Junior College 
Library, 3209 Virginia Avenue, Fort 
Pierce, Florida 34954-9003 

Attorney for licensee: Harold F. Reis, 
Esquire, Newman and Holtzinger, 1615 L 
Street, N.W., Washington, D.C. 20036 

NRC Project Director: Herbert N. 
Berkow 


Houston Lighting & Power Company, 
City Public Service Board of San 
Antonio, Central Power and Light 
Company, City of Austin, Texas, Docket 
Nos. 50-498 and 50-499, South Texas 
Project, Units 1 and 2, Matagorda 
County, Texas 


Date of amendment request: January 
8, 1991 

Description of amendment request: 
The proposed amendment would change 
Technical Specification (TS) 6.4.1 to 
remove references to superseded 
requirements and make the South Texas 
Project Electric Generating Station 
(STPEGS) TS consistent with.10 CFR 
Part 55 as revised in April 1987. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The proposed change does not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. Because no aspects of the STPEGS 
Operator Training Program that are important 
to safety are removed or diminished, the 
proposed amendment will not involve a 
significant increase in the probability or 
consequences of any accident previously 
evaluated. 

2. The proposed change does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. The proposed amendment is 
administrative in nature and does not involve 
any changes to plant design or configuration 
or overall training of the plant operators. 
Therefore, the proposed change will not 
create the possibility of a new or different 
kind of accident. 

3. The proposed change does not involve a 
significant reduction in the margin of safety. 
The proposed amendment does not remove or 
diminish any elements of the nuclear training 
program that are essential to the safe 
operation of STPEGS. It does not involve any 
changes to plant operating systems or 
associated safety analyses. Therefore, the 


proposed changes do not involve a significant 
reduction in the margin of safety. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the request 
for amendments involves no significant 
hazards consideration. 

Local Public Document Room 
Location: Wharton County Junior 
College, J. M. Hodges Learning Center, 
911 Boling Highway, Wharton Texas 
77488 

Attorney for licensee: Jack R. 
Newman, Esq., Newman & Holtzinger, 
P.C., 1615 L Street, NW, Washington, DC 
20036 

NRC Project Director: George F. Dick, 
Acting 
GPU Nuclear Corporation, et al., Docket 
No. 50-289, Three Mile Island Nuclear 
Station, Unit No. 1, Dauphin County, 
Pennsylvania 


Date of amendment request: March 25, 
1991 

Description of amendment request: 
The amendment would revise the 
Technical Specifications to add an 
allowable outage time for the turbine 
bypass valves. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. Operation of Three Mile Island Nuclear 
Station, Unit 1, in accordance with this 
change would not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated. The 
proposed Technical Specification change 
does not modify or create any accident 
initiating condition. Any minor change in 
operation resulting from the amendment 
authorizing this change could not affect the 
probability of an accident and would have an 
insignificant effect on the consequences of 
accidents that take credit for the turbine 
bypass valves. (10 CFR 50.92(c)(1)) 

2. Operation of Three Mile Island Nuclear 
Station, Unit 1, in accordance with this 
change would not create the possibility of a 
new or different kind of accident from any 
accident previously evaluated. The proposed 
change would not result in a change to 
facility hardware or a significant change in 
operation. Therefore this change has no effect 
on the possibility of creating a new or 
different kind of accident from any accident 
previously evaluated. (10 CFR 50.92(c)(2)) 

3. Operation of Three Mile Island Nuclear 
Station, Unit 1, in accordance with this 
change would not involve a significant 
reduction in a margin of safety. This change 
includes editorial format changes and defines 
an allowable outage time for the turbine 
bypass valves. This change does not involve 
any margins. (10 CFR 50.92(c)(3)) 
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The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 


Local Public Document Room 
location: Government Publications 
Section, State Library of Pennsylvania, 
Walnut Street and Commonwealth 
Avenue, Box 1601, Harrisburg, 
Pennsylvania 17105. 


Attorney for licensee: Ernest L. Blake, 
Jr., Esquire, Shaw, Pittman, Potts & 
Trowbridge, 2300 N Street, NW, 
Washington, D.C. 20037. 

NRC Project Director: John F. Stolz 


Houston Lighting & Power Company, 
City Public Service Board of San 
Antonio, Central Power and Light 
Company, City of Austin, Texas, Docket 
Nos. 50-498 and 50-499, South Texas 
Project, Units 1 and 2, Matagorda 
County, Texas 


Date of amendment request: February 
22, 1991 

Description of amendment request: 
The proposed amendments change the 
South Texas Project Electric Generating 
Station (STPEGS) Technical 
Specification (TS) 3.3.3.1, Table 3.6. This 
change revises the operability action 
statement for the containment 
atmosphere radioactivity-high monitor 
to allow this monitor to be isolated from 
containment for the duration of an 
integrated leak rate test (ILRT). 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The proposed change does not involve a 
significant increase in the probability or 
consequences of a previously evaluated 
accident. The proposed change would in 
effect allow the containment atmosphere 
radioactivity-high monitor to be rendered 
inoperable during shutdown conditions 
(Mode 5 or 6). The subject monitor is not 
related to any accident initiation scenarios in 
shutdown conditions; therefore, the proposed 
change does not increase the probability of a 
previously evaluated accident. In addition, 
the subject monitor is not used for mitigation 
of any accident conditions; therefore, the 
proposed change does not increase the 
consequences of a previously evaluated 
accident. 

2. The proposed change does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. The radiation monitor has no 
function associated with accident initiation. 
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subject monitor temporarily inoperable 
during ILRTs, which will normally be 
performed only in Mode 5. Since the subject 
Monitor serves no control function or 
accident mitigation function in Mode 5 or 6, 
the proposed change does net affect any 
margin of safety. 

The NRC staff has reviewed the 
licensee's analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the request 
for amendments involves no significant 
hazards consideration. 

Local Public Document Room 
Location: Wharton County Junior 
College, J. M. Hodges Learning Center, 
911 Boling Highway, Wharton Texas 
77488 

Attorney for licensee: Jack R. 
Newman, Esq., Newman & Holtzinger, 
P.C., 1615 L Street, NW, Washington, DC 
20036 

NRC Project Director: George F. Dick, 
Acting 


Houston Lighting & Power Company, 
City Public Service Board of San 
Antonio, Central Power and Light 
Company, City of Austin, Texas, Docket 
Nos. 50-498 and 50-499, South Texas 
Project, Units 1 and 2, Matagorda 
County, Texas 


Date of amendment request: February 
26, 1991 

Description of amendment request: 
The proposed amendment would change 
Technical Specification (TS) 
Surveillance 4.6.1.2 to allow the use of 
the mass point method as incorporated 
in ANSI/ANS-56.8-1987, “Containment 
System Leakage Requirements,” to 
calculate containment integrated 
leakage rates, in accordance with 
Appendix J to 10 CFR Part 50 as 
amended on November 15, 1988. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91{a}, the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The change does not involve a 
significant increase in the probability of 
consequences of a previously evaluated 
accident. The purpose of an Integrated Leak 
Rate Test is to determine the leakage rate of 
containment. changing the method 
of evaluating test data will have no effect on 
the probability of an accident previously 
evaluated. The consequences of a previously 
evaluated accident remain unchanged 
because the new method of evaluating test 
data has been reviewed and approved by the 
NRC staff and determined to be an improved 
alternative method of calculating 


containment leakage rates. HL&P has 


- reviewed See and agrees 


eee does not create the 
possibility of a new or different accident from 
any previously evaluated. There are no 
proposed change. Therefore, a new or 
different accident from a previously 
evaluated accident is not created. 

3. The proposed change does not involve a 
significant reduction in the margin of safety. 
The methods and provisions of 10 CFR 50 
Appendix J are state-of-the-art for calculation 
of containment leakage rates. These methods 
and provisions have been reviewed and 
approved by the NRC staff as not involving a 
significant reduction in the margin of safety. 
HL&P has reviewed ANSI/ANS-56.8-1987 and 
determined that the enhanced calculational 
methods are appropriate for use at STPEGS. 

The NRC staff bas reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92{c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the request 
for amendments involves no significant 
hazards consideration. 

Local Public Document Room 
Location: Wharton County Junior 
College, J. M. Hodges Learning Center, 
911 Boling Highway, Wharton Texas 
77488 


Attorney for licensee: Jack R. 
Newman, Esq., Newman & Holtzinger, 
P.C., 1615 L Street, NW, Washington, DC 
20036 

NRC Project Director: George F. Dick, 
Jr., Acting 


Nebraska Public Power District, Docket 
No. 50-298, Cooper Nuclear Station, 
Nemaha County, Nebraska 


Date of amendment request: March 11, 
1991 

Description of amendment request: 
This proposed change requests that the 
NRC approve changing the surveillance 
frequency, for testing the Residual Heat 
Removal (RHR) System, from once per 6 
months to once per 18 months. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. Does the proposed change involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated? 

Evaluation 

This proposed change revises the 
functional testing interval for the RHR 
System initiation and pump and valve control 
logic from once/6 months to once/18 months, 
consistent with the most recent BWR-4 
Standard Technical Specifications, NUREG- 
1202. As no hardware changes are being 
made, and no new mode of operation is being 
introduced, these changes do not increase the 


probability of an accident previously 
evaluated. 

In addition, the District has determined 
during a recent review of its surveillance 
procedures that performing these surveillance 
procedures during reactor power operations 
is non-conservative in that 
performance of this surveillance testing, the 
subject control systems are placed in a “non- 
standby” configuration which — rapid 
restoration of the RHR design function. 

Further, due to the design of the RHR control 
system, both trains of the RHR system must 
be tested at the same time. District review of 
the applicable surveillance procedures has 
also that the surveillance 
procedures cannot be revised to alleviate this 
condition. Therefore, since it is undesirable to 
perform these surveillances during reactor 
power operations, this proposed change will 
improve the overall availability of the RHR 
System and result in a reduction of the 
potential consequences of accidents 
previously evaluated. 

Based on this discussion, the District has 
determined that this change does not involve 
a significant increase in the probability or 
consequences of an accident previously 
evaluated. 

2. Does the proposed change create the 
possibility for a new or different kind of 
accident from-any accident previously 
evaluated? 

Evaluation 

The proposed change consists of simply 
changing the surveillance frequency of the 
logic system for the RHR initiation and pump 
and valve contro] functions and does not 
involve any plant hardware changes or 
introduce any new mode of plant operation. 
Therefore, the proposed change does not 
create the possibility for a new or different 
kind of accident from any accident previously 
evaluated. 

3. Does the proposed change create a 
significant reduction in the margin of safe-y? 

Evaluation 

As discussed above, the proposed change 
increases the surveillance interval for the 
RHR initiation and pump and valve control 
logic. This change involves no hardware 
changes, and introduces no new mode of 
plant operation. Additionally, although 
increasing the interval for this surveillance 
testing, the overall net effect results in more 
conservative operation. This change was 
identified during District review of the CNS 
surveillance to determine if existing 
surveillance procedures place systems in a 
configuration which inhibits quick restoration 
of that function if needed to respond to 
design basis events during that testing period. 
The District has concluded that increasing 
the surveillance interval to require 
performance of this surveillance only while 
the reactor is depressurized increases the 
operational margin of safety. Therefore, the 
District finds that this proposed change does 
not create a significant reduction in the 
margin of safety. 

Local Public Document Room 
Jocation: Auburn Public Library, 118 
15th Street, Auburn, Nebraska 68305 

Attorney for licensee: Mr. G.D. 
Watson, Nebraska Public Power 
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District, Post Office Box 499, Columbus, 
Nebraska 68602-0499 

NRC Project Director: Theodore R. 
Quay 
Niagara Mohawk Power Corporation, 
Docket No. 50-410, Nine Mile Point 
Nuclear Station, Unit 2, Scriba, New 
York 


Date of amendment request: February 
19, 1991, as supplemented March 8, 1991 
Description of amendment request: 
The proposed amendment would permit 

the licensee to increase the setpoints 
specified in the technical specifications 
for the Main Steam Line Radiation 
monitors during the performance of a 
special test during which hydrogen 
would be injected into the reactor 
coolant. The purpose of this test would 
be to demonstrate that the injected 
hydrogen will reduce the concentration 
of oxygen in the reactor coolant. 
Reducing the concentration of oxygen in 
the reactor coolant decreases the 
susceptibility of the austenitic stainless 
steel in the reactor coolant system to 
intergranular stress corrosion cracking. 
However, this injection of hydrogen is 
expected to cause an increase in the 
carryover of Nitrogen-16 in the steam 
which will be detected by the Main 
Steam Line Radiation monitors as an 
increase in radiation levels. Therefore, 
the licensee has proposed to increase 
the high level alarm setpoints for these 
monitors during the test to prevent the 
occurrence of spurious alarms and/or 
reactor scrams. 

In addition to changing the radiation 
monitor setpoints as proposed in its 
February 19, 1991, submittal, the 
licensee also committed in its March 8, 
1991, submittal to perform a safety 
evaluation in accordance with the 
provisions of 10 CFR 50.59 to evaluate 
the safety aspects regarding the 
installation, handling, and use of 
hydrogen in the Hydrogen Water 
Chemistry pre-implementation test prior 
to conducting the test. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

The operation of Nine Mile Point Unit 2, in 
accordance with the proposed amendment, 
will not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The proposed changes do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. The Control Rod Drop Accident 
(CRDA) in the Updated Safety Analysis 
Report (USAR) Section 15.4.9 is the only 
accident that references the MSIV closure 


due to high radiation. Per Reference (1) 
[Reference 1. R. C. Stirn et al. “Rod Drop 
Analysis for Large Boiling Water Reactors.” 
NEDO-10527. General Electric Company, 
March 1972.] the CRDA is not a concern 
above 10% rated power. Above 10% rated 
power, the combined effects of increased 
core voiding and faster Doppler feedback 
assures that peak fuel enthalphy and rod 
worths will remain well below design limits 
for a CRDA. The maximum rod worth for a 
CRDA is a result of a single operator 
withdrawal error. At power levels above 20%, 
a single operator control rod withdrawal 
error will not produce sufficient rod worth to 
exceed design peak fuel enthalphy. 
Accordingly, in the proposed change the 
Main Stream Line Radiation Monitor High 
Radiation Setpoint will not be increased 
unless rated power is above 20% of rated. In 
addition, below 20% rated power, control rod 
withdrawal is prohibited and hydrogen 
injection is terminated. The setpoint must be 
returned to its pretest value for control rod 
withdrawal below 20% rated power. The 
power requirements of the proposed change 
are consistent with the above argument and 
assures that the probability or consequences 
of a CRDA are not significantly increased. 

During the brief time the MSLRM trip and 
alarm setpoints are adjusted, a half scram 
and half MSIV (Group 1) isolation may be 
temporarily introduced as each individual 
MSLRM drawer is set to the hydrogen water 
chemistry operating condition in accordance 
with Technical Specifications 3.3.1 and 3.3.2. 
The time the plant could be operating in this 
condition due to the setpoint adjustment is 
negligible. In addition, the hydrogen addition 
test requires increased observation and 
evaluation of the MSLRM setpoint at 
incremental test periods such that the 
MSLRM trip setpoint will not be exceeded. 

Therefore, the setpoint adjustment will not 
significantly increase the probability of an 
inadvertent scram or transient. 

The operation of Nine Mile Point Unit 2, in 
accordance with the proposed amendment, 
will not create the possibility of a new or 
different kind of accident from any 
previously evaluated. 

The proposed changes do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because the proposed changes do 
not initiate any new accidents not previously 
considered in the USAR or prevent any 
component from performing its design basis 
safety function. The proposed increase in the 
full power background levels during the 
hydrogen addition test does not prevent the 
MSLRM from performing its intended 
function of detecting a gross fission product 
release in the eventofaCRDA. ~ 

The operation of Nine Mile Point Unit 2, in 
accordance with the proposed amendment, 
will not involve a significant reduction in a 
margin of safety. 

Below 20% rated power the MSLRM 
setpoint shall be returned to its pre-test 
value. Consequently, the Technical 
Specification Bases and required design 
function of the MSLRM will remain valid. 
Above 20% of rated power inherent reactivity 
mechanisms limit the consequences of a 
CRDA such that a substantial margin to the 
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fuel cladding failure threshold will be 
maintained. Therefore, the proposed change 
will not involve a significant reduction in the 
margin of safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Reference and Documents 
Department, Penfield Library, State 
University of New York, Oswego, New 
York 13126. 

Attorney for licensee: Mark J. 
Wetterhahn, Esquire, Winston & Strawn, 
1400 L Street, NW., Washington, DC. 
20005-3502. 

NRC Project Director: Robert A. 
Capra 


Northern States Power Company, 
Docket Nos. 50-282 and 50-306, Prairie 
Island Nuclear Generating Plant, Unit 
Nos. 1 and 2, Goodhue County, 
Minnesota 


Date of amendment request: February 
25, 1991. 

Description of amendment request: 
The proposed amendment would revise _ 
the Technical Specifications, Section 6, 
as follows: 

1. Delete the corporate and plant 
organizational charts and add new 
specifications that incorporate the 
essential aspects of the organizational 
structure. 

- 2. Address the use of alternate 
members on the Operations Committee 
to meet the quorum requirement. 

3. Clarify that the objective of 
overtime restrictions is to have 
personnel work a nominal 40-hour week 
and remove the specific limits on the 
number of hours in normal work day. 

4. Correct a number of typographical 
errors. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration which is presented below: 

(1) The proposed amendment will not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The NRC staff has found that the 
replacement of organizational charts with 
appropriate administrative control 
requirements of Generic Letter 88-06 is a 
desirable administrative change. The Prairie 
Island proposed Technical Specifications are 
modeled after Enclosure 2 to Generic Letter 
88-06. Therefore the proposed changes are in 
conformance with NRC staff requirements. 
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The important organizational features 
depicted on organizational charts are also 
required or controlled by other regulatory 
control mechanisms. In particular, NSP’s 
Operational Quality Assurance Plan is 
required by 10 CFR 50, Appendix B to include 
similar information related to the 
organizational structure. The Operational 
Quality Assurance Plan, in fact, develops the 
organizational structure in greater detail than 
the Technical Specifications and changes 
made to the Plan are submitted to the NRC at 
least annually. These changes to the 
Technical Specifications do not constitute 
any change in the manner in which the plant 
is operated or maintained. 

The corrections of the typographical errors 
do not change the meaning of the 
specifications. 

Therefore, these administrative changes 
have no effect on the probability or 
consequences of an accident previously 
evaluated. 

The review function of the Operations 
Committee is not effectively diminished by 
the proposed change. During the early days of 
plant life, expertise resided in fewer people 
and it was important that the Operations 
Committee membership be more tightly 
controlled. Currently, the plant staff has 
accumulated expertise through almost 20 
years of operating experience such that there 
is a large pool of personnel qualified to 
perform the Operations Committee review 
functions. Therefore, utilizing alternate 
Cperations Committee members will not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

[Regarding the clarification of the 40-hour 
work week,] the proposed changes will not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated because: 

a. The proposed changes are administrative 
in nature, 

b. The proposed changes do not change the 
intent of the existing specification and 
_ continue to provided adequate assurance that 
routine heavy use of overtime will not be 
necessary to provide adequate shift coverage, 
and 

c. Because the other provisions of 
specification 6.1.F regarding overtime, 
maximum shift lengths and minimum break 
time between work periods remain 
unchanged. 

(2) The proposed: amendment will not 
create the possibility of a new or different 
kind of accident from any accident previously 
analyzed. 

As stated above, the proposed change will 
not cause a change in.the way in which the 
plant is operated or maintained. The 
proposed changes will not cause a decline in 
the effectiveness of the Operations 
Committee reviews and, thus, will not affect 
the physical configuration of the plant or how 
it is operated 

The proposed changes [in the hours of 
work] are administrative in nature and only 
affect normal shift durations. No safety- 
related equipmen*, safety function, or plant 
operations will be altered as a result of the 
proposed changes. Therefore, the proposed 
amendment does not in any way create the 


possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

(3) The proposed amendment will not 
involve a significant reduction in the margin 
of safety. 

As stated above, the proposed change will 
not cause a decline in the effectiveness of the 
Operations Committee reviews and, thus, will 
not affect the physical co tion of the 
plant or how it is operated. Therefore, it will 
not involve a significant reduction in the 


- margin of safety. 


The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Minneapolis Public Library, 
Technology and Science Department, 
300 Nicollet Mall, Minneapolis, 
Minnesota 55401 

Attorney for licensee: Jay Silberg, 
Esq., Shaw, Pittman, Potts, an 
Trowbridge, 2300 N Street, NW, 
Washington, DC 20037. 

NRC Project Director: L. B. Marsh. 


Philadelphia Electric Company, Public 
Service Electric and Gas Company, 
Delmarva Power and Light Company, 
and Atlantic City Electric Company, 
Dockets Nos. 50-277 and 50-278, Peach 
Bottom Atomic Power Station, Units 
Nos. 2 and 3, York County, Pennsylvania 


Date of application for amendments: 
November 30, 1990 

Description of amendment request: 
The proposed amendments would revise 
the Technical Specifications (TS) of 
Appendix A of the licenses to revise the 
emergency diesel generator periodic 
inspection interval from once per year to 
once per 18 months. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

i) The proposed changes do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated because the proposed Technical 
Specification to extend the inspection 
frequency from an annual inspection 
frequency to a once per 18 months frequency 
is consistent with the vendor's 
recommendations and will not impact the 
ae of the diesel generator. The 

sed change does not affect the Loss of 
Coolant Accident (LOCA) coupled with Loss 
of Offsite Power (LOOP) accident analysis as 
presented in Chapter 14 of the PBAPS 
Updated Final Safety Analysis Report 
(UFSAR). The current annual tear down 
inspection contributes significantly to the 
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unavailability of the diesel generator: A once 
per 18 months tear-down inspection will 
lower the unavailability of the diesel 
generators due to the inspection and thus 
increase their availability to mitigate the 
consequence of a potential accident. 
Additionally, the extent of accelerated testing 
of other safety equipment which results from 
a diesel generator being out-of-service, will 
be reduced. The proposed change does not 
impact the operation or design of the onsite 
emergency power system and, therefore, will 
not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

ii) The proposed revisions do not create the 
possibility of a new or different kind of 
accident from any previously evaluated 
because the operation and design of the 
onsite emergency power system is not being 
changed, only the inspection schedule. The 
proposed change in inspection frequency is 
consistent with the diesel generator 
manufacturer’s recommendations and the 
effect of a diesel generator being out-of- 
service during a design basis accident is 
evaluated in the LOCA/LOOP accident 
analysis. The proposed change will, 
therefore, not create the possibility of a new 
or different kind of accident from any 
previously evaluated. 

iii) The proposed revisions do not involve a 
significant reduction in 4 margin of safety 
because the design and operation of the 
onsite emergency power system is not 
changed. The proposed change to a once per 
18 month inspection frequency will increase 
the availability of the diesel generators to 
mitigate the consequences of an accident 
and, therefore, does not involve a significant 
reduction in a margin of safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Government Publications 
Section, State Library of Pennsylvania, 
(REGIONAL DEPOSITORY) Education 
Building, Walnut Street and 
Commonwealth Avenue, Box 1601, 
Harrisburg, Pennsylvania 17105. 

Attorney for Licensee: J. W. Durham, 
Sr., Esquire, Sr. V.P. and General 
Counsel, Philadelphia Electric Company, 
2301 Market Street, Philadelphia, 
Pennsylvania 19101 

NRC Project Director: Walter R. 
Butler 


Virginia Electric and Power Company, 


. Docket Nos. 50-338 and 50-339, North 


Anna Power Station, Units No. 1 and No. 
2, Louisa County, Virginia 

Date of amendment request: March 18, 
1991 


Description of amendment request: 
The proposed changes would revise the 
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inadvertently overlooked during prior 
amendments. Because the values are 
non-conservative with respect to the 
correct values, or a source of potential 
confusion, it was considered appropriate 
to revise the items at this time. The 
proposed changes include: (1) correcting 
the value for shutdown margin in an 
NA-2 specification dealing with 
operable boron injection flow paths, {2) 
correcting the value for the minimum 
borated water volume in the refueling 
water storage tank (RWST) in the NA- 
1&2 TS dealing with operable borated 
water sources, (3) correcting the Bases 
that describe the pH limits on contained 
water volume and boron concentration 
in the RWST, (4) correcting the 
numbering for a Limiting Condition for 
Operation and a Surveillance 
Requirement in the NA-2 TS on isolated 
loop startup to eliminate confusion with 
a similarly number specification 
elsewhere in TS, (5) correcting the target 
value for loading the emergency diesel 
generators in the NA-1 TS on electrical 
power systems, and (6) correcting the 
time interval for demonstrating the 
operability of the NA-1 HEPA filter and 
charcoal absorber assembly. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91{a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The proposed changeJs] {do] not involve 
a significant increase in the probability or 
consequences of an accident previously 
evaluated. The proposed changes have no 
adverse impact upon potential accident 
probability or consequence. No new or 
unique accident precursors are introduced by 
these changes to the [TS] requirements. In 
fact, the administrative corrections to the 
[TS] may act to decrease any potential 
accident probability or consequence that 
might have occurred as a result - inaccurate 
information that is currently in the [TS]. 

2. The proposed change{s] [do] not create 
the possibility of a new or different kind of 
accident from any accident previously 
evaluated. The proposed changes to the [TS] 
have been previously evaluated and 
approved. Therefore, the changes herein are 
only a itive changes. Operation with 
these changes does not create a probability 
for any accident which has not already been 
evaluated in the Updated Final Safety 
a Report (UFSAR). The risk of these 

creating the probability for any new 
accident has been previously considered by 
the NRC. 

3. The proposed changes do not involve a 
significant reduction in a margin of safety. 
The results of the UPFSAR accident analyses 
continue to bound operation under the 


proposed changes. The proposed changes to 
the [TS] have been previously evaluated and 
approved by NRC, therefore, the changes 
herein involve no reduction in a margin of 
safety and are only administrative changes. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 50.92{c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: The Alderman Library, Special 
Collections Department, University of 
Virginia, Charlottesville, Virginia 22903- 
2498. 

Attorney for licensee: Michael W. 
Maupin, Esq., Hunton and Williams, 
P.O. Box 1535, Richmond, Virginia 23212. 

NRC Project Director: Herbert N. 
Berkow 


Virginia Electric and Power Company, 
Docket Nos. 50-289 and 50-281, Surry 


Power Station, Unit Nos. 1 and 2, Surry 
County, Virginia 


Date of amendment request: March 27, 


1991 

Description of amendment request: A 
Radwaste Facility is currently being 
constructed to supplement the radwaste 
systems at the Surry Power Station. The 
purposes of the installation are to treat 
liquid and solid waste, to provide a 
decontamination facility, and to store 
packaged processed radwaste prior to 
shipment. 

The proposed Technical Specification 
change incorporates the location of the 
gaseous effluent release point 
associated with the Radwaste Facility 
into the site map in Figure 5.1-1 in the 
Design Features section of the Technical 
Specifications. The purpose of that 
figure in the Technical Specifications is 
to define the unrestricted areas with 
respect to the plant effluent release 
points. The proposed change i is 

administrative in nature in that it simply 
identifies the gaseous release point for 
the Radwaste Facility. There are no 
limiting conditions for operation, action 
statements, or surveillance requirements 
associated with this section of the 
Technical Specifications. Since the 
liquid effluent discharge point for the 
site remains unchanged, no similar 
changes of Figure 5.1-1 are needed for 
the liquid effluents from the Radwaste 
Facility. 

Additionally, the Station's Process 
Vent at 131 feet would be identified as a 
mixed mode release point. The vent has 
been always treated as a mixed mode 
release point but never identified as 
such in the Technical Specifications. 


Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91{a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

Virginia Electric and Power Company has 
reviewed the proposed changes ae the 
criteria of 10 CFR 50.92 and has concluded 
that the changes as proposed do not pose a 
See hazards consideration. 

, the proposed 
uiaiaeeiece in that ate 
adds the Radwaste Facility gaseous release 
pillak to ue Dehien Seatiaes cotton section {Section 
5) of the Technical Specifications. Thus, 
operation of the Surry Power Station in 


probability of occurrence or consequences of 
any accident or malfunction of equipment 
which is important to safety and which has 
been evaluated in the UFSAR. The Radwaste 
ee ee 
enhancement to improve the existing 
radwaste processing capabilities of the plant 
with the intent of reducing the overall 
quantity of radioactive effluents di 


normal plant gaseous effluents will be 
discharged by way of the Radwaste Facility 
vent. This effluent would otherwise be 
discharged by way of the vent-vent stack. 
Processing radwaste in the Radwaste Facility 
rather than using the [station’ 8 existing] 
processes involves no increase in 
the probability or consequences of any 
accident previously evaluated in the 
(Updated Final Safety Analysis Report 
(UFSAR)] and is bounded by the Chapter 14 
analyses. As for the specific proposed change 
to Technical Specifications to incorporate the 
gaseous point into Figure 5.1-1, it is 
administrative in nature and has no effect on 
analyzed accident probabilities or 
consequences. 

2. Create the possibility of a new or 
different type of accident from those 
previously evaluated in the safety analysis 
report. As noted above, the Radwaste Facility 
is designed to improve upon existing 
radwaste processing capabilities. An 
evaporation process as well as a 
demineralization process will be used to 
process liquid radwaste. The original 
evaporation process has not been in use at 
Surry for several years, but a radioactive 
release due to failure of the evaporator had 
been previously considered in the original 
design basis. The calculated release is 
negligible with respect to the rupture of a 
waste gas decay tank. Within the scope of 
radwaste processing, the Radwaste Facility 
does not introduce any new or different type 
of accident. As for the specific proposed 
change, it is administrative in nature and has 
no effect on creating a new or different type 
of accident. 

3. Involve a significant reduction in the 
margin of safety. 
are not being changed 
accident analysis assumptions being 





Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Notices 


modified or exceeded by this change. As 
stated above, the Radwaste Facility has been 
designed to reduce the overall quantity of 
radwaste generated for discharge and its 
cperation is bounded by the existing UFSAR 
analyses. As for the specific proposed 
change, it is administrative in nature and 
involves no overall change to safety system 
operations. The margin of safety is not 

by the administrative identification 
of the location of the Radwaste Facility 
gaseous release point in Figure 5.1-1. 

Additionally, the requested change to 
identify the process vent at 131 feet as a 
mixed mode release point is an 
administrative change of a clarifying 
nature, since the vent has always been 
treated as a mixed mode release point in 
the UFSAR but never identified as such 
in the Surry Technical Specifications. 
Therefore, the proposed change will not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated, create 
the possibility of a new or different type 
of accident from that previously 
evaluated, or involve a significant 
reduction in a margin of safety. 

Based on the above review, it appears 
that the three standards of 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Swem Library, College of 
William and Mary, Williamsburg, 
Virginia 23185. 

Attorney for licensee: Michael W. 
Maupin, Esq., Hunton and Williams, 
Post Office Box 1535, Richmond, 
Virginia 23213. 

NRC Project Director: Herbert N. 
Berkow 


Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power (YNPS) Station, Franklin County, 
Massachusetts 


Date of amendment request: March 14, 
1991 
. Description of amendment request: 
The proposed amendment would make 
certain administrative changes to the 
Technical Specifications to incorporate 
the requirements of 10 CFR 50.55a by 
removing the outdated ASME Code 
Edition and Addenda references and 
replacing them with references to the 
requirements of 10 CFR 50.55a. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.92(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below. 

Operation of the facility in 
accordance with the proposed 
amendment would not: 


(1) _— a significant increase in the 
bility or consequence of an accident 
previously evaluated. These administrative 
changes are necessary to allow Yankee to 
comply with 10 CFR 50.55a and will not affect 
the probability or consequences of an 
accident previously evaluated. 

(2) Create the possibility of a new or 
different accident from any previously 
evaluated. These changes do not modify any 
plant systems or components, and will not 
create the possibility of a new or different 
accident from any previously evaluated. 

(3) Involve a significant reduction in a 
margin of safety. These changes allow the 
testing required by 10 CFR 50.55a to be 
performed and thus do not involve a 
significant reduction in a margin of safety. 

The NRC staff has reviewed the 
licensee’s analysis, and based on this 
review, it appears that the three 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 


location: Greenfield Community College, 


1 College Drive, Greenfield, 
Massachusetts 01301 

Attorney for licensee: Thomas Dignan, 
Esquire, Ropes and Gray, One 
International Place, Boston, 
Massachusetts 02111-2624 

NRC Project Director: Richard H. 
Wessman 


Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 


Date of amendment request: March 14, 
1991 

Description of amendment request: 
The proposed amendment would change 
certain staffing titles, make additions 
and realignments, and provide a review 
by the Plant Operation Review 
Committee of changes made to the 
Security Plan, Emergency Plan and 
implementing procedures. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.92(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

(1) These changes will not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. The administrative nature of the 
changes will not affect safety-related systems 
or components and, therefore, will not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

(2) These changes will not create the 
possibility of a new or different accident from 
any previously evaluated. The changes 
described in this proposed change do not 
modify any plant systems or components and 
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will not create the possibility of anew or . 
different accident from any previously 
evaluated. 

(3) These changes will not involve a 
significant reduction in a margin of safety. — 
This proposed change contains staffing and 
organizational changes that are consistent 
with existing personnel qualifications and 
staffing practices and will not-involve a 
significant reduction in a margin of safety. 

The NRC staff has reviewed the 
licensee’s analysis, and based on this 
review, it appears that the three. - 
standards of 50.92(c) are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301 

Attorney for licensee: Thomas Dignan. 
Esquire, Ropes and Gray, One 
International Place, Boston. 
Massachusetts 02111-2624 

NRC Project Director: Richard H. 
Wessman 


Previously Published Notices of 
Consideration of Issuance of 
Amendments to Operating Licenses and 
Proposed No Significant Hazards 
Consideration Determination And 
Opportunity for Hearing 


The following notices were previously 
published as separate individual 
notices. The notice content was the 
same as above. They were published as 
individual notices either because time 
did not allow the Commission to wait 
for this biweekly notice or because the 
action involved exigent circumstances. 
They are repeated here because the 
biweekly notice lists all amendments 
issued or proposed to be issued 
involving no significant hazards 
consideration. 

For details, see the individual notice 
in the Federal Register on the day and 
page cited. This notice does not extend 
the notice period of the original notice. 


Pennsylvania Power and Light 
Company, Docket No. 50-388 
Susquehanna Steam Electric Station, 
Unit 2, Luzerne County, Pennsylvania 


Date of amendment request: March 7, 
1991 

Brief description of amendment 
request: The proposed amendment 
would change the Technical 
Specifications (TS) in support of the 
ensuing Cycle 5 reload. This notice 
supersedes in its entirety the notice 
published in the Federal Register on 
December 12, 1990 (56 FR 1183) 





Date of publication of individual 
notice in Federal Register: March 22, 
1991 (56 FR 12285) 


Date of amendment request: March 19, 
1991 

Description of amendment request: 
The proposed amendment would revise 
Technical Specification (TS) 4.2.b to 
clarify how motorized rotating pancake 
coil (MRPC) eddy current indications in 
the steam generator {SG} hot leg 
tubesheet crevice area will be 
dispositioned during the spring 1991 
refueling outage. This amendment would 
be an interim measure for the 1991-1992 
operating cycle. During the spring 1992 
refueling outage, flexible sleeving 
technology may be used which will 
extend the sleeving boundary to all but 
the outermost tubes. At that time, the 
hot leg crevice area indications will be 
plugged or repaired by sleeving and this 
clarification of the TS will no longer be 
required. 

Date of individual notice in Federal 
Register: April 1, 1991 (56 FR 13341) 

Expiration date of individual notice: 
May 1, 1991 

Locai Public Document Room 
location: University of Wisconsin 
Library Learning Center, 2420 Nicolet 
Drive, Green Bay, Wisconsin 54301. 

Attorney for licensee: David Baker, 
Esq., Foley and Lardner, P. O. Box 2193 
Orlando, Florida 31082. 

NRC Project Director: john N. 
Hannon. 


Notice of Issuance of Amendment to 
Facility Operating License 

During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter 1, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 


License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing in 
connection with these actions was 

in the Federal Register as 
indicated. No request for a hearing or 
petition for leave to intervene was filed 
following this notice. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22{b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made.a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the applications for 
amendments, (2) the amendments, and 
(3) the Commission's related letters, 
Safety Evaluations and/or 
Environmental Assessments as 
indicated. All of these items are 
available for public inspection at the 
Commission's Public Decument Room, 
the Gelman Building, 2120 L Street, 
N.W., Washington, D.C., and at the local 
public document rooms for the 
particular facilities involved. A copy of 
items (2) and {3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Reactor Projects. 


Carolina Power & Light Company, et al., 
Docket No. 50-400, Shearon Harris - 
Nuclear Power Plant, Unit 1, Wake and 
Chatham Counties, North Carolina 


Date of application for amendment: 
September 19, 1990, as supplemented 
January 28, 1991, and February 18, 1991. 

Brief description of amendment: The 
amendment relocates certain numerical 
values for several cycle-specific core 
operating limits and restrictions from 
the Shearon Harris Nuclear Power Plant 
(Harris) Technical Specifications (TS) to 
the existing Harris Core Operating 
Limits Report. The cycle-specific 
parameters include: the moderator 
temperature coefficient, the heat flux hot 
channel factor, the normalized axial 
peaking factor, and the enthalpy rise hot 
channel factor. In addition, the 
amendment makes several 
administrative changes which clarify the 
definition and use of the term F sub- 
delta H, enthalpy rise hot channel 
factor, and provides descriptive phrases 
to enable plant personnel to better 
identify the location of information 
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which has been removed from the TS 
and relocated to other plant documents. 

Date of issuance: March 26, 1991 

Effective date: March 26, 1991 

Amendment No. 25 

Facility Operating License No. NPF- 
63. Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Register: October 17, 1990 (55 FR 42093) 

The January 26, 1991, and February 18, 
1991, letters provided clarifying 
information that did not change the 
initial determination of no significant 
hazards consideration as published in 
‘the Federal . The Commission's 
related evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 26, 1991. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Cameron Village Regional 
Library, 1930 Clark Avenue, Raleigh, 
North Carolina 27605. 


Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut 


Date of application for amendment: 
January 24, 1991 

Brief description of amendment: The 
amendment corrects Technical 
Specification Section 6.4.2, located in 
Section 6.4, “Training” to refer to the 
1975 edition of the NFPA 27 code. 

Date of Issuance: April 4, 1991 

Effective date: April 4, 1991 

Amendment No.: 135 

Facility Operating License No. DPR- 
61. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: February 20, 1991 (56 FR 6870). 

The Commission's related evaluation 
of this amendment is contained in a 
Safety Evaluation dated April 4, 1991. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: Russell Library, 123 Broad 
Street, Middletown, Connecticut 06457. 


Entergy Operations, Inc., System Energy 
Resources, Inc., South Mississippi 
Electric Power Association, and 
Mississippi Power & Light Company, 
Docket No. 50-416, Grand Gulf Nuclear 
Station, Unit 1, Claiborne County, 
Mississippi 

Date of application for amendment: 
April 26, 1990, as supplemented 
November 30, 1990. 

Brief description of amendment: The 
amendment the Technical 
Specifications {TS) by revising Figure 
3.4.6.1-1 ‘Minimum Reactor Pressure 
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Vessel Metal Temperature vs. Reactor 
Vessel Pressure” and associated TS 
Bases and Surveillance Requirements to 
reflect the revised methodology of 
Regulatory Guide 1.99, Revision 2, and 
revised neutron fluence values for the 
reactor vessel wall. The revised neutron 
fluence values were based on an 
analysis of flux wire dosimeters 
removed from the reactor during the first 
refueling outage. The revised pressure/ 
temperature (P/T) limits are applicable 
for service periods up to 10 effective full 
power years (EFPY) instead of the 
presently specified 32 EFPY. 

Date of issuance: March 25, 1991 

Effective date: March 25, 1991 

Amendment No: 75 

Facility Operating License No. NPF- 
29. Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Register: February 20, 1991 (56 FR 6873) 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated March 25, 1991 
No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Judge George W. Armstrong 
Library, Post Office Box 1406, S. 
Commerce at Washington, Natchez, 
Mississippi 39120. 


Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric . 
Authority of Georgia, City of Dalton, 
Georgia, Docket No. 50-366, Edwin L 
Hatch Nuclear Plant, Unit 2, Appling 
County, Georgia 

Date of application for amendment: 
October 5, 1990 

Brief description of amendment: The 
amendment modifies the Technical 
Specifications (TSs) for Unit 2 to 
accommodate changes to the 
Anticipated Transients without Scram - 
Recirculation Pump Trip logic, trip 
settings, and surveillance frequencies. 

Date of issuance: March 25, 1991 

Effective date: March 25, 1991 

Amendment No.: 110 

Facility Operating License No. NPF-5. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: December 26, 1990 (55 FR 
53070) 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated March 25, 1991. 
No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia 
31513 


Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket No. 50-366, Edwin I. 
Hatch Nuclear Plant, Unit 2, Appling 
County, Georgia 


Date of application for amendment: 
October 16, 1990 

Brief description of amendment: The 
amendment increases the Technical 
Specification (TS) Minimum Critical 
Power Ration (MCPR) safety limit for 
Unit 2 from the current value of 1.04 to 
1.06 for two-loop operation and from 
1.05 to 1.07 for single-loop operation, 
and in addition, changes the associated 
Bases. 

Date of issuance: March 25, 1991 

Effective date: March 25, 1991 

Amendment No.: 111 

Facility Operating License No. NPF-5. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: December 26, 1990 (55 FR 
53071) 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated March 25, 1991. 
No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia 
31513 


Gulf States Utilities Company, Docket 
No. 50-458, River Bend Station, Unit 1 
West Feliciana Parish, Louisiana 


Date of amendment request: January 
7, 1991, and supplemented by letter 
dated January 28, 1991. 

Brief description of amendment: The 
amendment removed the 31-day limit on 
in-line conductivity measurements of the 
reactor coolant system from Technical 
Specification Surveillance Requirement 
4.4.4.¢c. 

Date of issuance: March 26, 1991 

Effective date: March 26, 1991 

Amendment No.: 55 

Facility Operating License No. NPF- 
47. The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: February 20, 1991 (56 FR 6875) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated March 26, 1991. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Government Documents 
Department, Louisiana State University, 
Baton Rouge, Louisiana 70803 


Nebraska Public Power District, Docket 
No. 50-298, Cooper Nuclear Station, 
Nemaha County, Nebraska 


Date of amendment request: 
November 1, 1988. 

Brief description of amendment: The 
amendment revised the Technical 
Specifications to (1) delete the 1000 
pound pressure permissive from the 
Main Steamline Isolation Valve (MSIV) 
Closure Scram Trip Setting, (2) revise 
the replacement criteria for the Standby 
Liquid Control (SLC) System explosive 
valves, (3) correct an editorial error in 
the identification numbers and 
configuration descriptions of the 
Drywell Floor Drain Isolation Valves 
and the configuration description of the 
Residual Heat Removal (RHR) 
Discharge to Radwaste Isolation valves 
in Table 3.7.1, and (4) deletes the 
calibration requirements for reactor low 
water level and undervoltage 
intermediate relays. 

Date of issuance: March 27, 1991 

Effective date: March 27, 1991 

Amendment No.: 139 

Facility Operating License No. DPR- 
46. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: November 30, 1988 (53 FR 
48333) The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 27, 1991. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Auburn Public Library, 118 
15th Street, Auburn, Nebraska 68305. 


Northeast Nuclear Energy Company, 
Docket No. 50-245, Millstone Nuclear 
Power Station, Unit No. 1, New London 
County, Connecticut 


Date of application for amendment: 
December 31, 1990 

Brief description of amendment: The 
amendment changes Technical 
Specifications 3.6.D and 4.8.D, “Primary 
System Boundary” to allow the reactor 
to be in the cold shutdown or refuel 
condition without having to monitor 
reactor coolant leakage, and changes the 
required surveillance interval from once 
every 24 hours to once every 8 hours. 

Date of issuance: March 25, 1991. 

Effective date: March 25, 1991 

Amendment No.: 49 

Facility Operating License No. DPR- 
21. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: February 20, 1991 (56 FR 6876) 
The Commission's related evaluation of 





the amendment is contained in a Safety 
Evaluation dated March 25, 1991. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Learning Resources Center, 
Thames Valley State Technical College, 
574 New London Turnpike, Norwich, 
Connecticut 06360. 


Northern States Power Company, 
Docket No. 50-263, Monticello Nuclear 
Generating Plant, Wright County, 
Minnesota 


Date of application for amendment: 
November 14, 1990 

Brief description of amendment: 
Provides for the use, by an individual or 
group of individuals in a high radiation 
area, of an integrating al 
dosimeter as an alternative to use of a 
device which continuously indicates the 
radiation dose rate. Also, qualified 
health physics personnel, and personnel 
whom they are escorting, would be 
exempted from the requirements for 
Radiation Work Permit coverage in the 
performance of their duties, provided 
they comply with approved radiation 
protection procedures for entry into high 
radiation areas. Minor editorial changes 
for improved consistency with the 
wording of NUREG-0123 “Standard 
Technical Specifications for BWRs” are 
also included. 

Date of issuance: March 28, 1991 

Effective date: March 28, 1991 

Amendment No.: 78 

Facility Operating License No. DPR- 
22. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: December 12, 1990 (55 FR 
51181). The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 28, 1991. é 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Minneapolis Public Library, 
Technology and Science Department, 
300 Nicollet Mall, Minneapolis, 
Minnesota 55401. 


Pennsylvania Power and Light 
Company, Docket No. 50-388 
Susquehanna Steam Electric Station, 
Unit 2, Luzerne County, Pennsylvania 


Date of apnlication for amendment: 
October 2, 1990 

Brief description of amendment: This 
amendment changed the Technical 
Specifications in order to add several 
new containment isolation valves to 
Table 3.6.3-1 “Primary Containment 
Isolation Valves.” These valves were 
added in support of upcoming 
modifications which will separate the 


Containment Radiation Monitors 
(CRM’s) from the Hydrogen/Oxygen 
Analyzers and Post Accident Sampling 
System (all three systems currently 
share common containment 
penetrations). 

Date of issuance: March 28, 1991 

Effective date: This license 
amendment is effective as of its date of 
issuance and shall be implemented 
before startup from the Unit 2 Cycle 5 
refueling outage. 

Amendment No.: 72 

Facility Operating License No. NPF- 
22, This amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: December 12, 1991 (55 FR 
51185) The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
March 28, 1991. No significant hazards 
consideration comments received: No 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 


Pennsylvania Power and Light 
Company, Docket Nos. 50-387 and 50- 
388 Susquehanna Steam Electric Station, 
Units 1 and 2, Luzerne County, 
Pennsylvania 

Date of application for amendments: 
November 30, 1990 

Brief description of amendments: The 
amendments revised the Technical 
Specifications to be consistent with the 
guidance in NRC Generic Letter 87-09. 

Date of issuance: March 29, 1991 

Effective date: March 29, 1991 

Amendment Nos.: 105 and 73 

Facility Operating License Nos. NPF- 
14 and NPF-22. These amendments 
revised the Technical Specifications. 

Date of initia! notice in Federal 
Register: February 6, 1991 (56 FR 4869) 
The Commission's related evaluation of 
the amendments is contained in a Safety 
Evaluation dated March 29, 1991. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 


Power Authority of The State of New 
York, Docket No. 50-286, Indian Point 
Unit No. 3, Westchester County, New 
York 


Date of application for amendment: 
December 20, 1989 

Brief description of amendment: The 
amendment revises Technical 
Specifications Section 4.1 and 
associated Bases to increase the 
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surveillance intervals for the Reactor 


- Protection System and Engineered 


Safety Features analog channel 
operational tests from monthly to 
quarterly. The amendmant also changes 
the Bases applicable to Section 3.5 to 
allow routine analog channel testing in a 
bypassed condition instead of a tripped 
condition. 

Date of issuance: March 22, 1991 

Effective date: March 22, 1991 

Amendment No.: 107 

Facility Operating License No. DPR- 
64: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: February 21, 1990 (55 FR 6115) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated March 22, 1991. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: White Plains Public Library, 
100 Martine Avenue, White Plains, New 
York, 10610. 


Public Service Electric & Gas Company, 
Docket Nos. 50-272 and 50-311, Salem 
Nuclear Generating Station, Units 1 and 
2, Salem County, New Jersey 


Date of application for amendments: 
January 18, 1991 

Brief description of amendments: 
These amendments allow the use of the 
test line between the refueling water 
storage tank and the containment spray 
system eductor for performance of the 
eductor surveillance test. Also, the 
eductor surveillance test requirements 
were relocated from technical 
specification section 3.6.2.1 to section 
3.6.2.2. 

Date of issuance: March 25, 1991 

Effective date: As of the date of 
issuance and shall be implemented 
within 60 days of the date of issuance. 

Amendment Nos. 122 and 102 

Facility Operating License Nos. DPR- 
70 and DPR-75. These amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register: February 20, 1991 (56 FR 6881) 
The Commission's related evaluation of 
the amendments is contained in a Safety 
Evaluation dated March 25, 1991. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Salem Free Public Library, 112 
West Broadway, Salem, New Jersey 
08079 
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Nuclear (BFN) Plant, Unit 2, Limestone 
County, Alabama 


Date of application for amendment: 
August 2, 1988 

Brief description of amendment: The 
BEN, Unit 2 Technical Specifications 
(TS) Table 3.7.A, “Primary Containment 
Isolation Valves,” is being updated and 
corrected to reflect changes due to plant 
modifications and the BFN Appendix J 
Program. The table is being expanded to 
include all primary containment 
isolation valves. 

Date of issuance: March 22, 1991 

Effective date: March 22, 1991 

Amendment No.: 193 

Facility Operating License No. DPR- 
52: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 26, 1988 (53 FR 
37378) By letter dated July 13, 1989, TVA 
supplemented its original TS 
amendment application with additional 
details regarding the primary 
containment isolation design scheme at 
BEN. This letter did not revise any 
proposed TS changes and was 
considered to be within the scope of the 
original no significant hazards 
determination. The Commission's 
related safety evaluation of the 
amendment is contained in a Safety 
Evaluation dated March 22, 1991. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Athens Public Library, South 
Street, Athens, Alabama 35611. 


Vermont Yankee Nuclear Power 
Corporation, Docket No. 50-271, 
Vermont Yankee Nuclear Power Station, 
Vernon, Vermont 


Date of application for amendment: 
January 15, 1991 

Brief description of amendment: The 
amendment removes the valve position 
monitor surveillance requirement from 
the Technical Specifications for the low 
pressure coolant injection system 
crosstie line valve (RHR-20). 

Date of issuance: March 25, 1991 

Effective date: March 25, 1991 

Amendment No.: 129 

Facility Operating License No. DPR- 
28. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: February 20, 1991 (56 FR 6882). 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated March 25, 1991. No 
significant hazards consideration 
comments received. No. 


Local Public Document Room 
location: Brooks Memorial Library, 224 
Main Street. Brattleboro, Vermont 05301. 


Wolf Creek Nuclear Operating 
Corporation, Docket No. 50-482, Wolf 
Creek Generating Station, Coffey 
County, Kansas 


Date of amendment request: March 1, 
1991, and as supplemented on March 8, 
1991, and March 21, 1991 

Brief description of amendment: The 
amendment revised Technical 
Specification Tables 3.3-1, 4.3-1, 3.3-3 
and 4.3-2, and associated Bases to 
increase the surveillance test intervals 
and allowed outage times for the analog 
channels of the Reactor Trip System and 
the Engineered Safety Features 
Actuation System. The technical 
specification changes are based on 
WCAP-10271, Supplement 2 and WCAP- 
10271, Supplement 2, Revision 1, 
“Evaluation of Surveillance Frequencies 
and Out of Service Times for the 
Engineered Safety Features Actuation 
System.” 

Date of Issuance: March 29, 1991 

Effective date: March 29, 1991 

Amendment No.: 43 

Facility Operating License No. NPF- 
42. Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazard 
consideration: Yes (56 FR 10584 dated 
March 13, 1991). The notice provided an 
opportunity to submit comments on the 
Commission's proposed no significant 
hazards consideration determination. 
No comments have been received. The 
notice also provided for an opportunity 
to request a hearing by April 12, 1991, 
but indicated that if the Commission 
makes a final no significant hazards 
consideration determination any such 
hearing would take place after issuance 
of the amendment. The Commission’s 
related evaluation of the amendment 
and final no significant hazard 
consideration determination is 
contained in a Safety Evaluation dated 
March 29, 1991. 

Local Public Document Room 
Locations: Emporia State University, 
William Allen White Library, 1200 
Commercial Street, Emporia, Kansas 
66801 and Washburn University School 
of Law Library, Topeka, Kansas 66621 

Dated at Rockville, Maryland, this 10th day 
of April 1991. 

For the Nuclear Regulatory Commission 
Steven A. Varga, 

Director, Division of Reactor Projects - I/II, 
Office of Nuclear Reactor Regulation 

[Doc. 91-8906 Filed 4-16-91; 8:45 am] 
BILLING CODE 7590-01-D 


Regulatory Agreement, idaho 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Reassertion of certain 
camineery authority in the State of 
Idaho. 


By letter dated March 25, 1991, 
Governor Cecil Andrus of Idaho 
informed the Nuclear Regulatory 
Commission (NRC) of his decision to 
return Idaho’s Agreement to the NRC 
because of severe budget constraints, as 
well as other compelling reasons. A 
copy of the Governor's letter is on file in 
the Commission's Public Document 
Room at 2120 L Street, NW., 
Washington, DC. Accordingly, the NRC 
is reasserting its authority over 
byproduct material as defined in section 
11e(1) of the Atomic Energy Act, as 
amended, source material and special 
nuclear material in quantities not 
sufficient to form a critical mass. 

Pursuant to the provisions of section 
274j of the Atomic Energy Act of 1954, as 
amended, the Nuclear Regulatory 
Commission found on April 11, 1991, 
that it is necessary to terminate the 
Idaho Agreement relinquishing NRC 
authority over byproduct material as 
defined as section 11e.(1) of the Atomic 
Energy Act of 1954, as amended, source 
material and special nuclear material in 
quantities not sufficient to form a 
critical mass and to reassert NRC 
licensing and regulatory authority over 
these materials in order to protect the 
public health and safety. This finding 
ensures that there will be no lapse of 
licensing and regulatory authority over 
these activities and materials upon 
relinquishment of this authority by the 
State of Idaho. This reassertion of 
authority will become effective on April 
26, 1991. 

Persons seeking licenses for activities 
within Idaho involving byproduct 
material as defined in section 11e.(1) of 
the Atomic Energy Act of 1954, as 
amended, or source or special nuclear 
material should file such applications 
with the U.S. Nuclear Regulatory 
Commission, region IV, 611 Ryan Plaza 
Drive, suite 1000, Arlington, TX 76011. 

Existing licensees in Idaho are being 
advised of this change in regulatory 
authority. Pursuant to a Commission 
Order published with this notice, 
existing Idaho licenses affected by this 
change will become effective NRC 
licenses under conditions set forth in the 
Order. 

For information regarding this 
reassertion action contact the NRC's 
Office of State Programs, Mr. Carlton 
Kammerer (301-492-0321). 
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Inquiries regarding the status of 
licenses or applications should-be 
directed to NRC Region IV Office, 
Arlington, Texas. The contact is Jack 
Whitten (817-860-8197). - 

Dated at Rockville, Maryland, this 11th day 
of April, 1991. 

For the United States Nuclear Regulatory 
Commission. 

Carlton Kammerer, 

Director, State Programs, Office of 
Governmental and Public Affairs. 

[FR Doc. 91-9021 Filed 4-16-91; 8:45 am] 
BILLING CODE 7590-01-M 


POSTAL RATE COMMISSION 
Visits to Facilities 


April 11, 1991. 

Commission Chairman George W. 
Haley, and Director of Technical 
Analysis and Planning Robert Cohen 
will visit the following firms in 
Minneapolis, Minnesota on Tuesday, 
April 16, Wednesday, April 17 and 
Thursday, April 18: 

Quebecor Printing on April 16 at 11:30 
a.m.; Billy Graham Association on 
April 17 at 10 a.m.; Postal Automation 
on April 17 at 2:30 p.m.; Carlson 
Marketing Group—Lettershop 
Services on April 18 at 9 a.m. 

‘A report of these visits will be on file 
with the Commission Docket Room. For 
further information contact Gerald 
Cerasale at 202-789-6871. 

Charles L. Clapp, 

Secretary. 

[FR Doc. 91-8943 Filed 4-16-91; 8:45 am] 

BILLING CODE 7710-FW-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release:No. 34-29067; File No. 690-23] 


Seif-Regulatory Organizations; 
Government Securities Clearing 
Corporation; Notice of Filing of an 
Amended Application for Full Clearing 
Agency Registration and a Request for 
Extension of Temporary Registration 
as a Clearing Agency 


April 11, 1991. 

Notice is hereby given that on March 
15, 1991, the Government Securities 
Clearinghouse Corporation (““GSCC”) 
filed with the Securities and Exchange 
Commission (“Commission”) pursuant 
to section 19{a) of the Securities 
Exchange Act (“Act”), 15 U.S.C. 78s(a), 
and amended form CA-1. GSCC 
requested that the Commission grant 
GSCC full registration as a clearing 
agency, or, in the alternative, extend 


GSCC’s temporary registration as a 
clearing agency until such time as the 
Commission is able to grant GSCC - 
permanent registration.* 

On May 24, 1988, the Commission 
granted the application of GSCC for 
registration as a clearing agency, 
pursuant to section 17A and 19{a) of the 
Act, and Rule 17Ab2-1 thereunder, for a 
period of 36 months.? At that time, the 
Commission granted GSCC exemptions 
from compliance with the participation 
standard in sections 17A(b)(3)(B) and 
17A(b)(4)(B) of the Act and the fair 
representation standard in section 
17A(b)(3)(C) of the Act. By letter dated 
March 15, 1991, GSCC withdrew its 
request for an exemption from 
compliance with sections 17A(b)(3)(B) 
and 17A(b)(4)(B) of the Act.® 

GSCC provides clearance and 
settlement services for members in 
processing transactions in Government 
securities. GSCC offers its members 
netting and comparison services for 
next-day settling trades. GSCC services 
include the multilateral netting of trades, 
the novation of netted trades, and daily 
marking-to-the-market. In connection 
with GSCC’s clearance and settlement 
services GSCC provides a centralized 
loss allocation procedure and maintains 
margin to offset netting and settlement 
risks. 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing 
application within thirty days of the 
date of publication of this notice in the 
Federal Register. Such written data, 
views and arguments will be considered 
by the Commission in granting 
registration or instituting proceedings to 
determine whether registration should 
be denied in accordance with section 
19(a)(1) of the Act. Persons making 
written submissions should file six 
copies thereof with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Reference should be made to File 
No. 600-23. Copies of the application 
and all written comments will be 
available for inspection at the 
Commission's Public Reference Room 
450 Fifth Street, NW., Washington, DC 
20549. 


1 Letter from Charles A. Moran, President, GSCC, 
to Brandon Becker, Associate Director, Division of 
Market Regulation, Commission, dated March 15, 
1991. 

2 Securities Exchange Act Release No. 25740 (May 
24, 1988), 53 FR 19639. 

3 See letter dated March 15, 1991, n. 1 supra. 
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For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-8989 Filed 4-16-91; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-29063; File No. SR-Amex- 
90-31] 


Self-Regulatory Organizations; the 
American Stock Exchange; Order 
Approving Proposed Rule Change 
Relating to Election of Stop and Stop 
Limit Orders in Certain Equity 
Securities. 


L Introduction 


On December 11, 1990, the American 
Stock. Exchange (“Amex” or 
“Exchange”) submitted to the Securities 
and Exchange Commission (“SEC” or 
“Commission”), pursuant to Section 
19(b) of the Securities Exchange Act of 
1934 (“Act”) ? and Rule 19b—4 
thereunder,? a proposed rule change to 
amend Exchange Rules 131 and 154 to 
allow stop and stop limit orders in 
certain equity securities to be elected by 
a quotation. 

The proposed rule change was 
published for comment in Securities 
Exchange Act Release No. 28786 
(January 16, 1991), 56 FR 2782 (January 
24, 1991). No comments were received 
on the proposal. 


Il. Background and Description of the 
Proposal 


Over the past several years, the Amex 
has developed and listed a number of 
new equity products which are 
derivative of or based upon the value of 
another security. The price of these new 
derivative products, which trade under 
the Amex’s equity trading rules, is based 
largely upon, and should fluctuate with, 
the price of the security upon which it is 
based. The Americus Trust Units, 
PRIMEs, and SCOREs (“Americus Trust 
securities”) are examples of this type of 
derivative equity product.® 


1 15 U.S.C. 788(b)(1) (1988). 
2 17 CFR 240.19b-4 (1990). 
3 The Amex Rules provide listing standards for 


certain unit investment trusts which permit 
investors to separate their securities holdings into 
distinct trading components representing discrete 
interests in the income and capital appreciation 
potential of the securities deposited in the trust. See 
Amex Company Guide, Sections 118 and 1005. The 
Amex currently lists a unit investment trust by the 
Americus Shareowner Service Corporation 
(“Americus Trust"). Units of each Americus Trust 
series may be divided by their holder into two 
components: PRIMEs and SCOREs. The PRIME 5 
component carries, among other things, the dividend 
Continued 





Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Notices 


In its rule filing, the Amex states that, 
generally, the use of the Exchange's 
equity trading rules for derivative 
products has been satisfactory. The 
Exchange states, however, that 
difficulties have arisen in the handling 
of stop and stop limit orders * in 
Americus Trust securities, particularly if 
trading becomes inactive in the 
Americus Trust security or trading in the 
underlying security becomes volatile. 

Currently, the Amex Rules provide 
that a stop order becomes a market 
order when a transaction in the security 
occurs at a price equal to or better than 
the stop price, and a stop limit order 
becomes a limit order executable at the 
limit price or at a better price when a 
transaction in a security occurs at a 
price equal to or better than the stop 
price. Therefore, a transaction in the 
security must occur at the appropriate 
price before the stop or stop limit order 
is “elected” and the order is executed or 
becomes executable. 

The Exchange states, however, that 
problems have arisen with respect to the 
use of stop and stop limit orders in 
Americus Trust securities. Specifically, 
the Exchange states that the quoted 
market in Americus Trust securities can 
increase or decrease substantially based 
upon movement in the underlying 
security, even though no transaction has 
taken place in the units, PRIMEs, or 
SCOREs. When this happens, the quoted 
market for the derivative equity security 
can pass or “go through” the stop or stop 
limit price without the order being 
elected. This is because, as stated 
previously, a transaction in the security 
must occur at the appropriate price 
before the stop or stop limit order is 
“elected” and the order is executed or 
becomes executable. The same situation 
can occur with other equity derivative 
securities listed on the Amex, such as 
stock index warrants. 


and voting rights in the underlying common stock. 
The SCORE component carries the right to capital 
appreciation over a specified price. See Securities 
Exchange Act Release No. 21863 (March 18, 1985), 
50 FR 11972 (March 26, 1985) (File No. SR-Amex-84- 
35). 

* Stop sell orders generally are entered in a stock 
whose price has increased substantially to protect 
the investor's profits should the stock price decline. 
A stop sell order will be elected if the stock price 
decreases to or below the stop price. Similarly, stop 
buy orders generally are entered by investors with 
short positions to limit. losses should the stock price 
increase. A stop buy order will be elected if the 
stock price increases to or above the stop price. 
While stop orders generally are intended to prevent 
a loss (or preserve a gain), the investor is 
guaranteed an execution only at the bost available 
price. By contrast, a stop limit order is intended to 
ensure that the order will be executed at no lower 
than the limit price. See infra for a further 
discussion of stop and stop limit orders. 

5 See Amex Rules 131 (q) and (r). 


Therefore, to address this problem, 
the Amex proposes to adopt a rule 
similar to the Exchange rule used in 
options trading to be used in connection 
with certain derivative equity 
securities. The proposed rule would 
allow stop and stop limit orders to be 
elected either by a quotation in the 
derivative equity security or a 
transaction in the underlying security. 
Under the proposal, a stop or stop limit 
order in a derivative security would 
become a market or limit order, 
respectively, when the quoted market 
for the derivative security reached the 
appropriate stop or stop limit price. 

Specifically, the Amex proposes to 
add a new subsection (c) to Exchange 
Rule 154 which would contain the 
Exchange's provisions with respect to 
the election of stop and stop limit orders 


-by quotation in certain equity securities. 


Under the proposal, subsection (c) 
would provide that, with prior approval 
of a Floor Official, stop and stop limit 
orders to buy or sell a security, other 
than an option,” whose price is 
derivatively based upon another 
security or an index of securities,* may 


® Amex Rule 950(f), Commentary .02, which 
provides that stop and stop limit orders in option 
contracts shall be elected by a quotation under 
certain circumstances, is nearly identical to the 
Amex's proposed rule for certain derivative 
securities. Specifically, Amex Rule 950(f) 
Commentary .02, states that stop and stop limit 
orders in option contracts shall be elected by a 
quotation as follows: 

A stop order to buy becomes a market order when 
the bid price in the options series is at or above the 
stop price, after the order is represented in the 
Trading Crowd. A stop order to sell becomes a 
market order when the offer price in the option 
series is at or below the stop price, after the order is 
represented in the Trading Crowd. 

A stop limit order to buy becomes a limit order 
executable at the limit price or at a better price, if 
obtainable, when the bid price in the option series is 
at or above the stop price, after the order is 
represented in the Trading Crowd. A stop limit 
order to sell becomes a limit order executable at the 
limit price or at a better price, if obtainable, when 
the offer price in the options series is at or below 
the stop price, after the order is represented in the 
Trading Crowd. 

No stop order or stop limit order elected by a 
quotation may be executed without prior approval 
of a Floor Official. 

7 Stop and stop limit orders to buy or sell options 
are addressed in Exchange Rule 950(f). 

8 In a letter filed with the Commission, the Amex 
corrected a typographical error in the original rule 
filing which erroneously referred to an “index of 
securities” as “index securities.” The letter clarified 
that new subsection (c) would apply to securities 
whose price is derivatively based upon another 
security or index of securities. See letter from Claire 
P. McGrath, Senior Counsel, Legal & Regulatory 
Policy Division, Amex, to Mary Revell, Branch 
Chief, Division of Market Regulation, SEC, dated 
January 25, 1991 (“Amex letter”). 
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be elected by a quotation under four 
instances, as set forth below. First, a 
stop order to buy would become a 
market order when the bid price in the 
security is at or above the stop price 
after the order is represented in the 
Trading Crowd. Second, a stop order to 
sell would become a market order when 
the offer price in the security is at or 
below the stop price after the order is 
represented in the Trading Crowd. 
Third, a stop limit order to buy would 
become a limit order executable at the 
limit price or at a better price, if 
obtainable, when the bid price in the 
security is at or above the stop price 
after the order is represented in the 
Trading Crowd. Finally, a stop limit 
order to sell would become a limit order 
executable at the limit price or at a 
better price, if obtainable, when the 
offer price in the security is at or below 
the stop price after the order is 
represented in the Trading Crowd. 

In addition, as is the case with 
Exchange Rule 950(f), Commentary .02, 
which allows the election of stop and 
stop limit orders in options contracts to 
be elected by a quotation, the proposed 
amendment would require a specialist to 
obtain the approval of a Floor Official 
before electing stop or stop limit orders 
by a quotation in these derivative 
securities. 

Finally, new paragraph (v) of 
subsection (c) to Rule 154 would make 
subsection (c) applicable only to 
derivative equity securities that have 
been designated by the Exchange as 
eligible for this treatment. As part of the 
instant rule filing, the Amex has 
submitted a letter designating stock 
index warrants, and Americus Trust 
Units, PRIMEs, and SCORES as eligible 
under this new subsection.® 


Ill. Discussion and Commission Findings 


The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ' 
applicable to a national securities 
exchange, anid, in particular, the 
requirements of Sections 6(b)(5) and 
11(a) of the Act.?° In particular, the 
Commission believes that the proposal 
is consistent with the Section 6{b)(5) 
requirements that the rules of an 
exchange be designed to promote just 
and equitable principles of trade, to 
remove impediments to and perfect the 
mechanism of a free and open market, 


® See Amex letter, supra, note 8. The Amex 
should submit a new rule filing to the Commission 
pursuant to section 19(b)(3)(A) of the Act to 
designate other equity derivative securities as 
eligible under new subsection (c) to Rule 154. 

10 15 U.S.C. 78f(b)(5) and 78k(a) (1988). 





and, in general, to protect investors and 
the public interest. In addition, the 
Commission believes that the proposed 
rule change is consistent with the 
section 11{a) requirement that member 
transactions should not be inconsistent 
with the maintenance of fair and orderly 
markets. 

The Commission has had a continuing 
interest in Exchange activities to 
address potential manipulation and 
trading abuses in connection with 
elections of stop orders by specialists. In 
the past, the Commission has addressed 
various problems that have occurred in 
connection with stop order elections.14 
Typically, these problems involved 
situations where specialists elected stop 
orders through principal transactions at 
price levels either well above the market 
price in the case of stop buy orders or 
well below the market price in the case 
of stop loss orders. The Commission 
does not believe that the Amex’s 
proposal to allow stop and stop limit 
orders in certain equity derivative 
securities to be elected by a quotation 
would present the type of manipulative 
opportunity the Commission has sought 
to prohibit with regard to specialist 
elections of stop orders. 

The Commission believes that the 
Amex's proposal to allow stop and stop 
limit orders in certain equity securities 
to be elected by a quotation, a rule 
typically used in the options context, is 
appropriate because certain derivative 
securities, such as Americus Trust 
securities and index warrants which ere 
designated as eligible under the new 
Rule, are equity securities that have a 
pricing and trading relationship to the 
underlying securities similar to the 
relationship between options and their 
underlying securities. For instance, the 
price of these derivative securities is 
based upon, and should fluctuate with, 
the underlying security. Because 
Americus Trust securities and index 
warrants trade in a manner similar to 
options contracts, the Commission 
believes it is reasonable to allow Amex 
to apply a rule commonly employed in 
the context of options trading to these 
securities. 

Furthermore, the Commission notes 
that the rules of several national 
securities exchanges contain options 
rules that are substantially similar to the 
proposed subsection and allow the 
election of stop and stop limit orders by 


11 See Division of Trading and Exchanges, SEC, 
Stop Orders (1963) ("Stop Order Study”) (detailing 
various problems associated with the execution of 
stop orders); Securities Exchange Act Release No. 
24021 (January 21, 1987}, 52 FR 3370 (order 
approving SR-Amex-84-32). 


quotations in options contracts.*? In 
approving these rule changes, the 
Commission found that the effectiveness 
of stop and stop limit orders was being 
curtailed when such orders were used in 
connection with inactive options series, 
e.g., options which are deep-in-the- 
money.?* The quotations in the options 
series often moved substantially, 
without any transaction occurring, 
because of changes in the value of the 
underlying security. Consequently, the 
investor's order would remain 
unexecuted on the specialist's book and 
the investor's goal of protection against 
adverse price movements in the option 
would be defeated. The Commission 
believed that allowing stop or stop limit 
orders to be elected when the market in 
an options series, as reflected in the 
quotation, reaches the investor's stop 
price addresses these problems and 
ensures that when the market in an 
option series reaches the level where an 
investor desires the protection of a stop 
or stop limit order that protection would 
be available at the price the investor 
wishes. 

The Commission believes that the 
rationale for allowing stop and stop 
limit option orders to be elected by a 
quotation applies with equal force to 
Americus Trust units and stock index 
warrants. Therefore, the Commission 
believes that applying this rule to 
certain derivative securities that are 
based upon another security or index of 
securities is consistent with the Act and 
will not lead to trading abuses and 
manipulation by specialists. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,?* that the 
proposed rule change is approved. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.?5 


Dated: April 10, 1991. 


Margaret H. McFarland, 
Deputy Secretary. 


[FR Doc. 91-8986 Filed 4-16-91; 8:45 am] 
BILLING CODE 8010-01-14 


12 See, e.g., New York Stock Exchange Rule 
750.91; Philadelphia Stock Exchange Rule 1066{c)(4); 
Pacific Stock Exchange Rule 6.62({c); and Chicago 
Board Options Exchange Rule 6.53{c). 

18 See, e.g., Securities Exchange Act Release No. 
22630 (November 15, 1985), 50 FR 48517 (approving 
File No. SR-Phix-85-28); Securities Exchange Act 
Release No. 22495 (October 2, 1985}, 59 FR 41082 
{approving File No. SR-NYSE-85-32). 


1415 U.S.C. 78s(b){2) (1988). 
18 17 CFR 200.30-3(a)(12) (2990). 


Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Notices 


[Release No. 34-29069; File No. SR-NASD- 
90-56) 


Self-Regulatory Organizations; 
National 


The National Association of Securities 
Dealers, Inc. (“NASD” or “Association”) 
submitted to the Securities and 
Exchange Commission (“SEC” or 
“Commission”) on October 18, 1990 a 
proposed rule change pursuant to 
section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act”) 4 to amend 
article Il, section 26 of the NASD Rules 
of Fair Practice by adding paragraph (n). 
Paragraph (n) would require members 
selling investment company shares to 
disclose the existence of deferred sales 
charges on the front of the confirmation 
sent to the customer at the time the 
shares are purchased by the customer. 
The confirmation would include the 
following sentence: “On selling your 
shares, you may pay a sales charge. For 
the charge and other fees, see the 
prospectus.” 

Notice of the proposed rule change 
together with the terms of substance of 
the proposal was provided by the 
issuance of a Commission release 
(Securities Exchange Act Release No. 
28793, January 17, 1991) and by 
publication in the Federal Register (56 
FR 2974, January 25, 1991). The 
Commission received five comment 
letters on the proposed rule change. This 
order approves the proposed rule 
change. 

Two of the five comment letters 
received opposed adoption of the 
proposed rule change. The first comment 
letter expressed concern that this rule 
relieves the investor of the 
responsibility of reading the prospectus 
prior to making a purchase of 
investment company shares and will 
make disclosure less effective by placing 
more information on the confirm.” 

The NASD responded that it agrees 
the proper place for most disclosures is 
the prospectus, but it regards the current 
proposal as an additional safeguard so 
that investors will be alerted to the 
presence of a deferred sales charge. The 
NASD also indicated the proposal 
provides greater protection for 
investors. 


115 U.S.C. 78s(b)(1) (1982). 

2 See letier to Jonathan G. Katz, Secretary, SEC, 
from Judith G. Belash, Chairperson, Self-Regulation - 
and Supervisory Practices Committee, Securities 
Industry Association, dated February 14, 1991. 

8 See letter to Katherine A. England, Branch 
Chief, SEC, from Suzanne Rothwell, Associate 
General Counsel, NASD, dated March 21, 1991 
{NASD letter”). 
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The second comment letter expressed 
an opinion that disclosure on confirms 
regarding the existence of a contingent 
deferred sales load (““CDSL”) on 
redemption is not necessary. The writer 
indicated her comments applied 
specifically to insurance company 
separate accounts (unit investment 
trusts), but reasoned they could apply 
equally to insurance company separate 
account management companies or 
public mutual funds.* 

The commenter stated that the 
proposed amendment is unnecessary 
because sufficient disclosure is already 
required which more than adequately 
informs potential investors of the 
existence of a CDSL. The commenter 
asserts that it is unfair to accept the 
hypothesis that investors do not read 
the prospectus before purchasing 
investment company shares, and if an 
investor does not read the prospectus, 
disclosure on a confirmation will not 
alleviate this fact. In addition, if 
individual companies or registered 
representatives are misrepresenting a 
fund or separate account as “no load,” 
are not disclosing the existence of a 
CDSL or fail to deliver the statutory 
prospectus there is ample authority 
under federal securities laws to redress 
these wrongs. 

The NASD responded that, as 
adopted, the proposed rule change 
would not apply to variable contracts 
because disclosure which occurs in 
connection with the sale of insurance 
company variable contracts is 
quantitatively and qualitatively more 
complete than with other types of 
products.® With respect to other types of 
products, the NASD stated that it 
continues to believe that the imposition 
of the proposed disclosure rule will 
result in increased customer awareness. 
This benefit outweights any burdens 
which may result.® 

The third comment letter expressed 
support for the proposed rule change but 
the commenter requested an exception 
to accommodate recent changes in its 
funds.? The commentator argued, under 


* See letter to Jonathan G. Katz, Secretary, SEC, 
From Kathleen A. McGah, Counsel, ITT Hartford, 
dated February 14, 1991. 

5 The Commission does not necessarily agree 
with the NASD's conclusion that the disclosure 
which occurs in connection with the sale of variable 
contracts is quantitatively and qualitatively more 


complete than the disclosure which occurs in 
connection with the sale of other investment 
company shares. However, the issue of whether a 
similar amendment should be made to Section 12 of 
the NASD Rules of Fair Practice to include variable 
contracts is not currently before the Commission. 

® See NASD letter. 

7 See letter to SEC. from James R. Bordewick, Jr., 
Senior Counsel, Massachusetts Financial Services 
Company, February 15, 1991. 


its particular circumstances, it is not 
necessary that it be required to include 
the NASD language, as set forth in this 
proposed rule filing, on the front of 
confirmations.® 

The NASD responded it has carefully 
considered the structure of the proposed 
rule change and believes that it should 
not be amended in accordance with the 
proposed comments.® 

The fourth comment letter supported 
the proposed rule stating that the 
proposal is a constructive step towards 
ensuring that investors are fully 
informed about the existence of a 
CDSL.?° The commentator wanted to 
further clarify that the proposal does not 
apply to a redemption fee that is 
imposed to discourage investors from 
frequent trading. The commentator 
mentioned that the NASD stated that 
there is no need to address this concern; 
sales loads are specifically defined in 
the Investment Company Act and, 
therefore, any fees which do not fall 


® Massachusetts Financial Services Company 
(“MFS") indicated in their letter that most of the 
funds in the MFS Family of Funds are sold with a 
front-end sales charge. However, subject to 
Commission approval, they plan to impose a CDSL 
at the rate of 1% on the lesser of the value of the 
shares redeemed or the total cost of the shares on 
investments of at least $1 milllion made on or after 
March 1, 1991, in shares of certain funds, if funds 
are redeemed within 12 months following the 
purchase of shares. The commentator believes this 
exemption is necessary to avoid confusing investors 
whose purchases are not subject to a CDSL. The 
commentator assumes all investors will receive a 
confirmation statement containing the proposed 
legend because of the limitations of most transfer 
agents’ systems. In addition, even if transfer 
system were reprogrammed so that the proposed 
legend would appear only on confirmations of 
purchases subject to a CDSL, in the case of 
purchasers of $1 million shares or more, such a 
legend would be of limited relevance to such large 
and sophisticated investors. Furthermore, the 
commentator argued public policy considerations do 
not support giving heightened prominence to such a 
low CDSL, as applicable to redemptions made 
within such a short period of time. 

® See NASD letter. The NASD responded it does 
not in principle disagree with MFS's comments 
regarding the relevance of disclosure and public 
policy concerns as they relate to large investors, 
however the NASD thought MFS’s comment about 
the difficulty of working out a properly targeted 
disclosure as required by the proposed rule change 
is not sufficient justification for the request for an 
exception. The NASD also explained if the 
redemption fee is not a sales charge within the 
definition proposed in SR-NASD-90-69, it will not 
have to be disclosed pursuant to this rule change. 
(SR-NASD-90-69 defines asset-based sales charges 
and requires that they comport with the mutual fund 
maximum sales charge rule. The proposal was filed 
with the Commission on December 28, 1990.) In the 
event that the charge imposed by MFS does qualify 
as a sales charge, however, it must be disclosed on 
the confirmation. Furthermore, the NASD believes 
that there is no rational method for establishing a 
minimum purchase size above which disclosure of 
the CDSL could be waived. 

10 See letter to Jonathan G. Katz, Secretary, SEC, 
from Amy B.R. Lancellotta, Assistant General 
Counsel, Investment Company Institute, dated 
February 14, 1991. 
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within the definition of a sales load are 
not within the scope of the proposed 
rule.!! The commentator believed that 
citing the definition of “sales load” 
would not make it clear that these 
redemption fees are outside the scope of 
this proposed rule change and thought 
that the Commission or the NASD 
should clarify that redemption fees of 
this nature are not subject to the new 
disclosure requirement. The 
commentator also requested 
clarification that the proposal would not 
apply to automatic dividend and/or 
distribution reinvestment plans. The 
NASD had stated this proposed rule 
change would not apply to such plans 
because there would be no confirmation 
on which the required disclosure could 
be made. However, the commentator 
stated some investment companies do 
send confirmations for shares purchased 
through these plans and that she 
assumed since these statements are not 
required they will not be within the 
scope of the proposal.!2 

The NASD responded that SR-NASD- 
90-69 45 specifically excludes from the 
definition of “sales charge” the type of 
redemption fees contemplated by the 
commentator. In addition, the NASD 
stated that there appears to be no basis 
for applying proposed Article III, section 
26(n) differently to confirmations 
required to be sent and those not so 
required. 

The fifth and final comment letter 
supported the proposed rule change.?® 
The commentator explained that 
referencing the information on the 
confirm where is is readily visible, at a 
time when the customer is focusing on 
dollar amounts, offers an easy method 
of assuring that the customer has a real 
opportunity to learn that a fee may be 
assessed. In addition, the commentator 
recommended the NASD work closely 
with the industry to ensure that it is not 
unduly burdensome from an operations 
standpoint to implement this rule. The 
commentator requested the NASD 
attempt to accommodate the operational 
needs of certain companies allowing 
them to print the disclosure on the back 
of the confirmations if it is not possible 
to print it on the front. 


11 See Securities Exchange Act Release No. 28793 
(January 17, 1991), 56 FR 2974 (January 25, 1991). 

12 The NASD responded that “any confirmation 
sent by an NASD member to its customer, 
regardless of whether it is required to be sent, must 
comply with all applicable requirements.” 

13 See supra note 9. 

14 See NASD letter. 

18 See letter to Jonathan G. Katz, Secretary, SEC, 
from Bethann Roth, Assistant Counsel, Calvert 
Group, dated February 22, 1991. 
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The NASD responded it previously 
considered the argument advanced 
regarding the location of the disclosure 
on the confirmation and concluded that 
there is great merit in uniformity in 
disclosures of this type.?® 

The Commission believes that the 
NASD has responded adequately to the 
comment letters received. The NASD 
designed the proposed rule change in 
response to complaints, received by the 
SEC and brought to the NASD’s 
attention, from investors who claimed 
they were unaware of the existence of a 
sales charge on redemption and they 
had been advised that the companies 
were “no load” or “no initial load” 
funds. The NASD is concerned that 
reliance.on disclosure of sales loads in 
prospectuses may not be sufficient to 
alert investors to the existence of a 
CDSL at the time of purchase.*7 
Therefore, the NASD rule requires the 
disclosure statement, mentioned 
previously, be included on all 
confirmations for investment company 
shares that impose a deferred sale 
charge on redemption. The NASD has 
determined that it is beneficial to have 
uniformity in disclosures of this type 
and will provide a reasonable amount of 
time for the implementation of this rule. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD and, in 
particular, the requirements of section 
15A and the rules and regulations 
thereunder.?® While the Commission 
believes that the proper place for most 
disclosures is in the prospectus, it 
regards the current proposal as an 
additional safeguard that will alert 
investors to the presence of a deferred 
sales charge and encourage them to read 
their prospectus for further information. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change, 
SR-NASD-90-56, be and hereby is, 
approved. This rule will be effective as 


16 See NASD letter. 

17 The NASD concluded that many investors 
apparently do not study the prospectus thoroughly 
before making a purchase of investment company 
shares; indeed, according to the NASD, investors 
often rely on the oral representations of a registered 
representative. Thus, through inadvertence or 
design, the NASD believes that investors may not 
be aware of the possibility of a sales charge on 
redemption. 

18 This proposed rule is consistent with the 
provisions of section 15A(b)(6) of the Act which 
requires the rules of the NASD to promote just and 
equitable principles of trade, and, in general, to 
protect investors and the public interest inasmuch 
as the proposed rule change is designed to ensure 
that clients of investment companies ere fully 
informed of any deferred sales charges at the time 
of purchase. 


of October 1, 1991. As provided by the 
NASD, they will publish a Notice to 
Members announcing the approval of 
the proposed rule change and its 
October 1, 1991 effective date. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3{a){12). 

Dated: April 11, 1991. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-8984 Filed 4-16-91; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-29068; File No. SR-PTC- 
91-04) 


Self-Regulatory Organizations; 
Participants Trust Company; Notice of 
Filing and Order Granting Accelerated 
Approval of a Proposed Rule Change 
Relating to Continuation of the Interim 
Program 


April 11, 1991. 

Pursuant to section 19(b)({1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 78s(b){1}, notice is hereby 
given that on April 1, 1991, the 
Participants Trust Company (“PTC”) 
filed with the Securities and Exchange 
Commission (“Commission”) the 2 
proposed rule change described in Items 
I, 1, and fil below, which items have 
been prepared by PTC. The Commission 
is publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. The 
Commission also is approving the 
proposed rule change, on an accelerated 
basis, for the reasons discussed below. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 


the Proposed Rule Change 

The text of the proposed rule change, 
among other things, restates the 
modifications of PTC’s operational 
deadlines in order to continue PTC’s 
“Interim Program” which commenced in 
February, 1991 and continued through 
March, 1991.1 The Interim Program 
modified certain operational deadlines 
and other features affecting the capacity 
of PTC’s automated processing system 
in order to facilitate timely settlement 
for the designated class “B” GNMA 


1 Pursuant to section 19{b){3}{A) of the Act, PTC 
filed a proposed rule change (File No. PTC-91-01) to 
implement an Interim Program to facilitate timely 
settlement for PTC's February 14, 1991 GNMA “B” 
settlement. Securities Exchange Act Release No. 
28855 (February 5, 1991), 56 FR 6891. On March 18, 
1991, PTC filed a proposed rule change (File No. 
PTC-91-03), pursuant to Section 19{b){3}{A) of the 
Act in order to continue the Interim Program for 
PTC's March 19, 1991 GNMA “B” settlement. 
Securities Exchange Act Release No. 29038 {April 2, 
19981), 56 FR 14406. 
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securities February and March 
settlements through PTC facilities.* 

Under the proposed rule change, PTC 
will continue to implement the Interim 
Program until such time as the SPEED 
5.3 application is in operation. An 
Administrative Bulletin, distributed to 
participants on March 15, 1991, restates 
the modification of operational 
deadlines in order to continue the 
Interim Program. The principal 
modification, implemented by the 
Interim Program, are as follows: 

(1) On the day prior to settlement, 
processing deadlines are advanced one 
hour for certain activities including bulk 
data input, deliveries, receipt of funds 
and payment of funds (see Exhibit A). 

(2) PTC will not reprice securities on 
the evening prior to settlement day 
unless prices decrease more than 1%. 

(3) PTC will have the discretion to 
exclude bulk data received from 
participants after 7 a.m.* 

(4) Participants will be requested, but 
not required, to receive or pay the net 
amount of all cash credits and debits 
within a master account. 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, PTC 
included statements concerning the 
purpose of and basis for the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. PTC 
has prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The purpose of the proposed rule 
change is to modify certain operational 
deadlines and other features affecting 
the capacity of PTC’s automated 
processing system in order to facilitate 
timely settlement. PTC implemented the 
Interim Program in order to facilitate 
timely settlement of class “B” GNMA 
securities through PTC in February and 
March. PTC proposes to continue its 


2 One of the primary reasons for PTC's 
registration was to develop depository facilities for 
mortgage-backed securities, particularly, securities 
guaranteed by the Government National Mortgage 
Association (“GNMA”). 

3 All times in this notice are Eastern Times unless 
otherwise noted. 
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Interim Program until such time as the 
SPEED 5.3 application is in operation.* 

Under the proposed rule change, PTC 
proposes to require the input of bulk 
data (e.g., pre-programmed delivery 
instruction) by 5:00 a.m. and to allow 
PTC to refuse to process bulk data 
received after 7:00 a.m. PTC also 
proposes to use prices from the day 
prior to settlement day to value certain 
collateral deposited by its participants 
unless there is a price reduction of 1% or 
greater. In addition, PTC proposes to 
close the on-line processing system on 
the day prior to the GNMA “B” 
settlement, and to request participants 
to pay or receive a net debit or credit of 
all accounts within a master collateral 
account. 

The basis for this proposed rule 
change under the Act is to promote the 
prompt and accurate clearance and 
settlement of securities transactions 
pursuant to section 17A(b)(3)(F) of the 
Act. 


R. Self-Regulatory Organization's 
Statement on Burden on Competition 


PTC does not perceive that the 
proposed rule change will have an 
impact or impost a burden on 
competition. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 


PTC has not solicited, and does not 
intend to solicit, comments on this 
proposed rule change. PTC has not 
received any unsolicited written 
comments from participants or other 
interested parties. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


PTC requested the Commission to 
approve the proposed rule change on an 
accelerated basis. For the reasons 
discussed below, the Commission finds 
that “good cause” exists under section 
19(b)(2) of the Act for approving the 
proposal prior to the thirtieth day after 
publication of notice in the Federal 
Register. 

The Commission believes that PTC’s 
proposed rule change is consistent with 
section 17A of the Act and, specifically, 
with sections 17A(b)(3) (A) and (F).§ 


* Currently, PTC is in the process of testing new 
systems software which PTC believes will provide 
the processing capability, dependability and 
capacity required to handle current and projected 
volume levels. 


515 U.S.C. $§ 78q-1(b)(3) (A) and (F). 


Sections 17A(b)(3) (A) and (F) of the Act 
require a agency be organized 
and its rules be designed to promote the 
prompt and accurate clearance and 
settlement of securities transactions and 
to assure the safeguarding of securities 
and funds which are in its custody or 
control or for which it is responsible. 

The proposed rule change implements 
procedures that will facilitate PTC's 
settlement for high volume GNMA “B” 
settlement days. The Interim Program 
was beneficial to participants for PTC’s 
February and March settlement and its 
continuation should further maximize 
the likelihood of timely settlement. Thus, 
the Commission believes that the 
proposed rule change will promote the 
prompt, accurate and efficient 
settlement of mortgaged backed 
securities. 

PTC requested that this proposed rule 
change be approved on an accelerated 
basis in order to facilitate settlement for 
PTC’s April GNMA “B” settlement 
scheduled for April 16, 1991. The 
Commission recently published notice of 
PTC’s proposal to implement the Interim 
Program for PTC's February 14, 1991 
settlement and notice for continuing the 
interim program for PTC’s March 19, 
1991 settlement. Those notices appeared 
in the Federal Register on February 12, 
1991 and April 9, 1991. No comments 
were received regarding the proposed 
rule changes. Thus, the Commission 
finds that “good cause” exists under 
section 19{b)(2) of the Act for approving 
PTC's proposed rule change prior to the 
thirtieth day after publication of notice.” 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 


® See supra note 1. 

7 Pursuant to section 19{b){4){A) of the Act, 15 
U.S.C. 78s(b)(4)(A), the Commission contacted the 
Federal Reserve Board of Governors (“Federal 
Reserve Board”), PTC's appropriate regulatory 
agency, regarding the proposed rule change. Don 
Vinnedge, Manager, Trust Activities Program, 
Federal Reserve Board, stated that the staff of the 
Federal Reserve Board believes that the proposed 
rule change is consistent with the safeguarding of 
securities and funds in the custody or control of 
PTC or for which it is responsible. Telephone 
conversation between Don R. Vinnedge, Manager, 
Trust Activities Program, Federal Reserve Board, 
and Anthony Bosch, Staff Attorney, Division of 
Market Regulation, Commission (April 10, 1991). 


communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of PTC. All 
submissions should refer to File No. SR- 
PTC-91-04 and should be submitted by 
May 8, 1991. 

It is therefore ordered, Pursuant to 
Section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
(File No. SR-PTC-91-04) be, and hereby 
is, approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland. 
Deputy Secretary. 


Exhibit A—Schedule I 


PROCESSING DEADLINES 


Bulk input 
from 


[FR Doc. 91-8985 Filed 4-16-91; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. IC-18093; No. 811-3232] 
Bankers National Variable Account A 


April 11, 1991. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of Application for an 
Order pursuant to section 8(f) of the 
Investment Company Act of 1940 (the 
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“1940 Act”) declaring that Applicant has 
ceased to be an investment company. 


APPLICANT: Bankers National Variable 


Account A. ; 
RELEVANT 1940 ACT SECTIONS: Section 


8(f). 

SUMMARY OF APPLICATION: Agplosat 
seeks an order declaring that it has 
ceased to be an investment company. 
FILING DATES: The application was filed 
on January 10, 1991 and amended on 
March 26, 1991. © 

HEARING OR NOTIFICATION OF HEARING: 
If no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC no later than 
5:30 p.m. on May 6, 1991. Request a 
hearing in writing, giving the nature of 
your interest, the reason for. the request, 
and the issues you contest. Serve the 
Applicant with the request, either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit or, for 
attorneys, by certificate. Request 
notification of the date of the hearing by 
writing to the Secretary of the SEC. 
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, Bankers National Variable 
Account A, c/o Bankers National Life 
Insurance Company, 11815 N. 
Pennsylvania St., Carmel, Indiana 46032. 
FOR FURTHER INFORMATION CONTACT: 

L. Bryce Stovell, Attorney Adviser, at 
(202) 504-2272, or Nancy M. Rappa, 
Senior Attorney, at (202) 272-2622 
(Office of Insurance Products and Legal 
Compliance, Division of Investment 
Management). 

SUPPLEMENTARY INFORMATION: 
Following is a summary of the 
application. The complete application is 
available for a fee from the SEC’s Public 
Reference Branch. 


Applicant’s Representations 


1. Applicant, an open-end non- 
diversified management company, is 
registered as an investment company 
under the 1940 Act (File No. 811-3232). 
Applicant is a separate account of 
Bankers National Life Insurance 
Company. 

2. Applicant filed a registration 
statement on Form N-1 on May 7, 1981 
(File No. 2-72161) pursuant to the 
Securities Act of 1933 to register an 
indefinite amount of certain variable 
annuity contracts. The registration 
statement was declared effective on 
January 23, 1984; however no public 
offering was commenced and therefore 
nc securities were ever sold or offered. 


3. Applicant has never had assets nor 
has it ever had any securityholders. 

4. Applicant has never had any debts 
or other liabilities. 

5. Applicant is not a party to any 
litigation or administrative proceedings. 

6. Applicant is not engaged, and does 
not propose to engage, in any business 
activities other than those necessary for 
the winding-up of its affairs. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-8987 Filed 4-16-91; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. IC-18092; International Series Rel. 


No. 258; 812-7683] 


Bankinter, S.A.; Notice of Application 


April 11, 1991. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of Application for 
Exemption under the Investment 


Company Act of 1940 (the “Act”). 


APPLICANT: Bankinter, S.A. 

RELEVANT ACT SECTION: Exemption 
requested under section 6(c). 

SUMMARY OF APPLICATION: Applicant 
seeks a conditional exemption under 
section 6(c) of the Act to permit 
applicant to establish a sponsored 
American Depositary Receipt Program 
and to offer and sell its equity securities 
without registering as an investment 
company under the Act. 

FILING DATE: The application was filed 
on February 19, 1991 and was amended 
on March 26, 1991. 

HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on May 
8, 1991, and should be accompanied by 
proof of service on applicant, in the form 
of an affidavit or, for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer's 
interest, the reason for the request, and 
the issues contested. Persons who wish 
to be notified of a hearing may request 
notification by writing to the SEC’s 
Secretary. 

ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, Paseo de la Castallana 29, 
28046 Madrid, Spain, with a copy to 
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Andres V. Gil, Davis Polk & Wardwell, 1 
Chase Manhattan Plaza, New York, 
New York 10005. 


FOR FURTHER INFORMATION CONTACT: 
Elizabeth G. Osterman, Staff Attorney, 
at (202) 504-2524, or Jeremy N. 
Rubenstein, Branch Chief, at (202) 272- 
3023 (Division of Investment 
Management, Office of Investment 
Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 


Applicant’s Representations 


1. Applicant is a full service 
commercial bank incorporated and 
registered in the Kingdom of Spain. 
Applicant maintains an extension 
network of branches in Spain and 
provides a comprehensive range of 
banking and other financial services to 
the public. Applicant states that its 
principal business, like that of most 
United States banks, is the receipt of 
deposits and the making of loans. For 
the year ended December 31, 1989, 
approximately 88% of applicant’s 
consolidated net profits were 
attributable to retail and commercial 
banking activities conducted by 
applicant. 

2. The Bank of Spain is the central 
bank of the Kingdom of Spain and 
exercises general supervision overall 
Spanish financial institutions, including 
applicant, in a manner similar to that of 
the central banks of most European 
countries and the United States. The 
Bank of Spain is entrusted with the 
following supervisory powers over 
Spanish banks, subject to rules and 
regulations issued by the Spanish 
Treasury: (a) to conduct periodic 
inspections of Spanish banks to test 
compliance with current regulations 
concerning, among other matters, 
preparation of financial statements, 
account structure and credit policies; (b) 
to advise a bank’s board of directors 
and management when its dividend 
policy is deemed inconsistent with the 
banks’s financial results; (c) to 
undertake extraordinary inspections of 
banks concerning any matters relating 
to their banking activities; and (d) to 
participate with other authorities in 
appropriate cases in the imposition of 
penalties applicable to banks for 
infringement or violation of applicable 
regulations. 


Applicant’s Legal Analysis 


1. Applicant seeks an exemption 
under section 6(c) so that it may (a) 
establish a sponsored American 
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Depositary Receipt (“ADR”) program 
(the “ADR Program”), and (b) issue and 
sell its equity securities in the United 
States without registering as an 
investment company under the Act. 
Applicant intends to issue and sell its 
equity securities either directly or in the 
form of American depositary shares 
represented by ADRs. Section 6(c) 
authorizes the SEC to issue conditional 
or unconditional exemptions from any 
provision of the Act or rule thereunder if 
the exemption is “necessary or 
appropriate in the public interest” and is 
“consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the [Act].” Applicant submits that the 
application meets these requirements. 

2. Applicant states that the proposed 
exemption would be appropriate in the 
public interest because it would 
advance the policies underlying the 
International Banking Act of 1978 by 
making applicant’s equity securities 
available to investors in the United 
States. Applicant asserts that the 
proposed exemption is consistent with 
the protection of investors because 
applicant's equity securities would 
either be registered under the Securities 
Act of 1933 or would be offered pursuant 
to one of the exemptions contained 
therein and would also be registered 
under the Securities Exchange Act of 
1934. Finally, applicant asserts that the 
proposed exemption is consistent with 
the purposes of the Act because 
commercial banks, such as applicant, do 
not fall within the intended purview of 
the Act. 

3. On August 15, 1990, the SEC 
proposed for comment amendments to 
rule 6c-9 under the Act. Investment 
Company Act Release No. 17682 (Aug. 
17, 1990), 55 FR 34569 (Aug. 23, 1990). In 
its present form, rule 6c-9 provides a 
conditional exemption from the 
registration requirements of the Act to 
foreign banks to permit them to offer 
and sell debt securities and non-voting 
preferred stock in the United States. The 


Homeowners without Credit Available Elsewhere..... 
Businesses with Credit Available Elsewhere............... 


proposed amendments would, among 
other things, extend the exemption from 
registration under the Act to foreign 
banks offering or selling their equity 
securities in the United States. 
Applicant states that it is a foreign bank, 
as defined in rule 6c-8, as it is proposed 
to be amended. Applicant has agreed to 
comply with rule 6c-9, as it is proposed 
to be amended and as it may be 
reproposed, adopted or amended in the 
future in connection with all offerings of 
applicant’s securities in the United 
States. Applicant has executed a 
consent to service to process on Form 
N-6C9, as it is proposed to be amended, 
which is attached as an exhibit to the 
application. 
Applicant’s Condition 

As a condition to the requested relief, 
applicant agrees to comply with rule 6c- 
9 under the Act as it is currently 
proposed to be amended pursuant to 
Investment Company Act Release No. 
17682 (Aug. 17, 1990), 55 FR 34569 (Aug. 
23, 1990), and as the rule and any 
amendments thereto may be reproposed, 
adopted or amended. 


For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-8988 Filed 4~16-91; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 


[Declaration of Disaster Loan Area #2484; 
Amendment #1] 


Georgia (With Contiguous Counties in 
Florida); Declaration of Disaster Loan 
Area 


The above-numbered Delaration is 
hereby amended in accordance with an 
amendment dated March 21, 1991, to the 
President's major disaster declaration of 
March 15, to include the counties of 
Clinch, Jeff Davis, and Ware in the State 


Businesses and Non-Profit Organizations with Credit Available Elsewhere . 
Others (including Non-Profit Organizations) with Credit Available Elsewhere 


For Economic Injury: 
Businesses 


and Smail Agricultural Cooperatives without Credit Available Elsewhere 


The numbers assigned to this disaster 
for physical damage are 249012 for the 
State of Ohio; 249112 for the State of 
Indiana; and 249212 for the State of 


Michigan. For economic injury the 
numbers are 728900 for Ohio; 729000 for 
Indiana; and 729100 for Michigan. 
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of Georgia as a disaster area as a result 
of damages caused by severe storms 
and flooding beginning on March 1, 1991 
and continuing. 

In addition, applications for economic 
injury loans from small businesses 
located in the contiguous counties of 
Charlton and Montgomery in the State 
of Georgia, and Baker and Columbia 
Counties in the State of Florida may be 
filed until the specified date at the 
previously designated location. 

All other information remains the 
same, i.e., the termination date for filing 
applications for physical damage is May 
14, 1991, and for economic injury until 
the close of business on December 16, 
1991. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Dated: April 3, 1991. 
Michael E. Deegan, 
Acting Assistant Administrator for Disaster 
Assistance. 
[FR Doc. 91-8998 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2490] 


Ohio; Declaration of Disaster Loan 


Area 


Williams County and the contiguous 
counties of Defiance, Fulton, and Henry 
in the State of Ohio; DeKalb and 
Steuben Counties in the State of 
Indiana; and Hillsdale County in the 
State of Michigan constitute a disaster 
area as a result of damages caused by 
tornadoes which occurred on March 27, 
1991. Applications for loans for physical 
damage may be filed until the close of 
business on June 6, 1991 and for 
economic injury until the close of 
business on January 6, 1992 at the 
address listed below: U.S. Small 
Business Administration; Disaster Area 
2 Office; One Baltimore Place, suite 300, 
Atlanta, Georgia 30308; or other locally 
announced locations. 

The interest rates are: 


(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 





15660 


Dated: April 5, 1991. 
Patricia Saiki, 
Administrator. 
[FR Doc. 91-8999 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


[Deciaration of Disaster Loan Area 2488] 


Tennessee; Declaration of Disaster 
Loan Area 


Benton, Lewis, and McNairy Counties 
and the continguous counties of Carroll, 


For Physical Damage: 


Chester, Decatur, Hardeman, Hardin, 
Henderson, Henry, Hickman, Houston, 
Humphreys, Lawrence, Maury, Perry, 
Stewart, and Wayne in the State of 
Tennessee, and Alcorn and Tishomingo 
Counties in the State of Mississipppi 
constitute a disaster area as a result of 
damages caused by severe storms and 
tornadoes which occurred on March 22, 
1991. Applications for loans for physical 
damage may be filed until the close of 
business on June 6, 1991 and for 
economic injury until the close of 


Homeowners with credit available elsewhere 
Homeowners without credit available elsewhere... 


Businesses with credit available elsewhere 
Businesses and Non-Profit Organizations without cre 


available elsewhere 


Others (including Non-Profit Organizations) with credit available elsewhere 


For Economic Injury: 


Businesses and Small Agricultural Cooperatives without credit available elsewhere 


The numbers assigned to this disaster 
for physical damage are 248812 for 
Tennessee and 248912 for Mississippi. 
For economic injury the numbers are 
728700 for Tennessee and 7288 for 
Mississippi. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Dated: April 5, 1991. 
Patricia Saiki, 
Administrator. 
[FR Doc. 91-9000 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region IX Advisory Council; Public 
Meeting 


The U.S. Small Business 
Administration Region IX Advisory 
Council, located in the geographical area 
of Phoenix, will hold a public meeting at 
8:30 a.m. on Friday, April 19, 1991, at the 
Havasu Springs Resort, Route 2, Box 
624, Parker, Arizona, to discuss such 
matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
James P. Guyer, District Director, U.S. 
Small Business Administration, 2005 N. 
Central Avenue, Fifth Floor, Phoenix, 
Arizona 85004, telephone (602) 379-3737. 

Dated: April 11, 1991. 

Jean M. Nowak, 

Director, Office of Advisory Councils. 
[FR Doc. 91-9001 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region IX Regional Advisory Council; 
Public Meeting 


The U.S. Small Business 
Administration Region IX Advisory 
Council, located in the geographical area 
of Honolulu, will hold a public meeting 
at 9:30 a.m. on Thursday, April 25, 1991, 
at the Prince Kuhio Federal Building, in 
Conference Room 4113A, 300 Ala Moana 
Boulevard, Honolulu, Hawaii, to discuss 
such matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
Charles T.C. Lum, District Director, U.S. 
Small Business Administration, 300 Ala 
Moana Boulevard, room 2213, Honolulu, 
Hawaii 96850, telephone (808) 541-2990. 

Dated: April 11, 1991. 

Jean M. Nowak, 

Director, Office of Advisory Councils. 
[FR Doc. 91-9002 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region | Advisory Council; Public 
Meeting 


The U.S. Small Business 
Administration Region I Advisory 
Council, located in the geographical area 
of Augusta, will hold a public meeting at 
10 a.m. on Friday, April 26, 1991, at the 
Channel Crossing Restaurant, on the 
Waterfront, 231 Front Street, South 
Portland, Maine, to discuss such matters 
as may be presented by members, staff 
of the U.S. Small Business 
Administration, or others present. 
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business on Jan. 6, 1992 at the address 
listed below: U.S. Small Business 
Administration, Disaster Area 2 Office, 
One Baltimore Place, suite 300, Atlanta. 
Georgia 30308; or other locally 
announced locations. 

The interest rates are: 


For further information, write or call 
Roy Perry, District Director, U.S. Small 
Business Administration, 40 Western 
Avenue, Augusta, Maine 04330, 
telephone (207) 622-8382. 


Dated: April 11, 1991. 
Jean M. Nowak, 
Director, Office of Advisory Councils. 
[FR Doc. 91-9003 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region V Advisory Council; Public 
Meeting 


The U.S. Small Business 
Administration Region V Advisory 
Council, located in the geographical area 
of Detroit, will hold a public meeting at 
9:30 a.m. on Wednesday, May 1, 1991, at 
the Kellogg Center, Michigan State 
University, East Lansing, Michigan, to 
discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present. 

For further information, write or call 
Raymond L. Harshman, District, 
Director, U.S. Small Business 
Administration, 477 Michigan Avenue, 
room 515, Detroit, Michigan 48226, 
telephone (313) 226-7240. 

Dated: April 11, 1991. 

Jean M. Nowak, 

Director, Office of Advisory Councils. 
[FR Doc. 91-9004 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 
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Region V Advisory Council Meeting; 
Public Meeting 


The U.S. Small Business 
Administration Region V Advisory 
Council, located in the geographical area 
of Minneapolis, will hold a public 
meeting at 12 noon on Friday, April 19, 
1991, at the Decathlon Club, 7800 Cedar 
Avenue South, Bloomington, Minnesota, 
to discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present. 

For further information, write or call 
Edward A. Daum, District Director, U.S. 
Small Business Administration, 610-C 
Butler Square, 100 North Sixth Street, 
Minneapolis, Minnesota 55403, 
telephone (612) 370-2306. 

Dated: April 11, 1991. 

Jean M. Nowak, 

Director, Office of Advisory Councils. 
[FR Doc. 91-9005 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region Il Advisory Council; Public 
Meeting 


The U.S. Small Business 
Administration Region II Advisory 
Council, located in the geographical area 
of Newark, will hold a public meeting at 
8:30 a.m. on Monday, June 10, 1991, at 
the Headquarters of Bellcore, Bell 
Communications Research, 290 West 
Mt. Pleasant Avenue, Livingston, New 
Jersey, to discuss such matters as may 
be presented by members, staff of the 
U.S. Small Business Administration, or 
others present. 

For further information, write or call 
Stanley H. Salt, District Director, U.S. 
Small Business Administration, 60 Park 
Place, Newark, New Jersey 07102, 
telephone (202) 645-3580. 

Dated: April 11, 1991. 

Jean M. Nowak, 

Director, Office of Advisory Councils 
[FR Doc. 91-9037 Filed 46-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region Vi Advisory Council; Public 
Meeting 


The U.S. Small Business 
Administration Region VI Advisory 
Council, located in the geographical area 
of Albuquerque, will hold a public 
meeting at 8:45 a.m. on Monday, April 
29, 1991, at the SBA Office, 625 Silver 
SW., suite 320, Albuquerque, New 
Mexico, to discuss such matters as may 
be presented by members, staff of the 
U.S. Small Business Administration, or 
others present. 


For further information, write or call 
Tom W. Dowell, District Director, U.S. 
Small Business Administration, 625 
Silver SW., suite 320, Albuquerque, New 
Mexico 87102, telephone (505) 766-1886 
or FTS 474-1902. 


Dated: April 11, 1991. 


Jean M. Nowak, 
Director, Office of Advisory Councils. 


[FR Doc. 91-9006 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region lil Advisory Council; Public 
Meeting 


The U.S. Small Business 
Administration Region III Advisory 
Council, located in the geographical area 
of Philadelphia, will hold a 
Congressional Briefing and public 
meeting beginning at 9:30 a.m. and 1 
p.m., respectively, on Monday, April 29, 
1991, at the Federal Reserve Bank of 
Philadelphia, Ten Independence Mall, 
Philadelphia, Pennsylvania, to discuss 
such matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
William T. Gennetti, District Director, 
U.S. Small Business Administration, 
Allendale Square, 475 Allendale Road, 
suite 201, King of Prussia, Pennsylvania 
19406, telephone (215) 962-3800. 


Dated: April 11, 1991. 


Jean M. Nowak, 
Director, Office of Advisory Councils. 


[FR Doc. 91-9007 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region IV Advisory Council Public 
Meeting 


The U.S. Small Business 
Administration Region IV Advisory 
Council, located in the geographical area 
of Columbia, will hold a public meeting 
at 9:30 a.m. on Tuesday, May 14, 1991, at 
the Rock Hill Country Club, Country 
Club Drive (off Highway 72 and Harper 
Gault Road), Rock Hill, South Carolina, 
to discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present. 


For further information, write or call 
Elliott Cooper, District Director, U.S. 
Small Business Administration, P.O. Box 
2786, Columbia, South Carolina 29201, 
telephone (803) 765-5339. 


Dated: April 11, 1991. 


Jean M. Nowak, 

Director Office of Advisory Councils. 
[FR Doc. 91-9008 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region Vi Advisory Council Public 
Meeting 


The U.S. Small Business 
Administration Region VI Advisory 
Council, located in the geographical area 
of Lower Rio Grande Valley, will hold a 
public meeting at 1 p.m. on Wednesday, 
April 17, 1991, at the Rio Grande Valley 
Chamber of Commerce, FM 1015 & 
Expressway 83, Weslaco, Texas, to 
discuss such matters as may be 
presented by members, staff of the U.S. 
Smail Business Administration, or 
others present. 


For further information, write or call 
Miguel A. Cavazos, Jr., District Director, 
U.S. Small Business Administration, 222 
E. Van Buren, suite 500, Harlingen, 
Texas 78550, telephone (512) 427-8625. 


Dated: April 11, 1991. 


Jean M. Nowak, 
Director, Office of Advisory Councils. 


[FR Doc. 91-9009 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region ili Advisory Council Meeting; 
Public Meeting 


The U.S. Small Business 
Administration Region III Advisory 
Council, located in the geographical area 
of Clarksburg, will hold a public meeting 
beginning at 1 p.m. on Thursday, May 2, 
1991, and ending at 2 p.m. on Friday 
May 3, 1991, at the C&P Telephone 
Company Building, 921 Market Street, 
Parkersburg, West Virginia, to discuss 
such matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 


For further information, write or call 
Marvin P. Shelton, District Director, U.S. 
Small Business Administration, P.O. Box 
1608, Clarksburg, West Virginia 26302, 
telephone (304) 623-5631. 


Dated: April 11, 1991. 
Jean M. Nowak, 
Director, Office of Advisory Councus, 


[FR Doc. 91-9010 Filed 4-16-91; 8:45 am] 
BILLING CODE 8025-01-M 





DEPARTMENT OF TRANSPORTATION . 


Federal Aviation Administration 
[Docket No. 26480] 


Pian (EECP) Over the State of New 
Jersey 

AGENCY: Federal Aviation 
Administration [FAA], DOT. 
ACTION: Notice of meeting. 


summary: The FAA intends to prepare 


an EIS on the effects of changes in 
aircraft flight patterns over the State of 
New Jersey caused by implementation 
of the EECP. This intention was made 
known and published in the Federal 
Register on February 21, 1991. 

As part of the EIS scoping process, 
three public meetings were held in New 
Jersey in March to gather input on the 
factors that should be considered in the 
EIS. As a result of input received at 
these meetings, it is the determination of 
the FAA that two additional public 
meetings should be held in northern 
New Jersey to allow additional input 
from the community. The FAA has also 
decided to extend the deadline for filing 
written comments from April 5, 1991 to 
April 26, 1991. 

All interested agencies, organizations 
and persons are encouraged to present 
statements or evidence relating to 
pertinent EECP environmental issues 
including: 

1. The number and type of 
environmental factors to be considered 
in preparing the EIS. Two factors that 
have already been identified are noise 
and air quality. 

2. The alternative actions to be 
considered in preparing the EIS. Two 
actions that have already been 
identified are “no action” and rollback 
to pre-EECP conditions. 

3. Methodologies to be considered in 
assessing the environmental impact of 
EECP. 

4. The types and sources of data to be 
considered in preparing the EIS. Two 
types of data that have already been 
identified are quantitative definitions of 
pre and post EECP air routes and 
operations. Possible data sources 
include the Port Authority of New York 
and New Jersey, the FAA, and other 
state and local organizations. 

5. Mitigation measures to reduce 
environmental impact. 

DATE, TIME AND PLACE: 


April 17, 1991: 3-5 and 6-10 pm, Rochelle 
Park Ramada Inn, 375 West Passaic 
St., Rochelle Park, New Jersey. 


April 18, 1991: 1-4 and 6-10 pm, The 
Aspen Hotel-Manor, 808 Route 46 
West, Parsippany, New Jersey. 

ADDRESSES: Written comments are 

encouraged from persons or interested 

parties unable to attend a public 
meeting or who do not wish to make 
public statements. Written comments 
should be received in triplicate at the 

following address by April 26, 1991: 

Headquarters FAA, Office of the Chief 

Counsel, Attn: Rules Docket {AGC-10), 

Docket Number 26480, 800 Independence 

Avenue, SW., Washington, DC 20591. 

Written comments, in triplicate, may be 

delivered to Headquarters FAA, room 

915G, 800 Independence Avenue, SW., 

Washington, DC, before April 26, 1991. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Charles R. Reavis, Program Manager 

ATM-400, Headquarters FAA, 800 

Independence Avenue, SW., 

Washington, DC 20591. Telephone 

Number (202) 267-9367. 


SUPPLEMENTARY INFORMATION: 


_ Background 


The EECP is a comprehensive revision 
of the air route structure and air traffic 
control procedures in the eastern United 
States, particularly in the New York 
Metropolitan area. Its purpose is to 
better organize and optimize the use of 
airspace, improve the arrival and 
departure procedures at the major 
northeast terminals and enhance the en 
route flows of traffic between major city 
pairs. 

The plan was initiated in 1983 and 
was implemented in phases between 
February 1987 and March 1988. It was 
implemented in accordance with all 
existing rules, practices, and laws. Since 
the implementation of Phase One in 
February 1987, concerns with aircraft 
noise have been expressed by citizens 
living under approach and departure 
routes to/from New York Metropolitan 
airports. As a result of public concerns, 
noise studies have been performed and 
some air traffic procedures and 
operations have been modified. 

In response to the Aviation Safety and 
Capacity Expansion Act of 1990, Public 
Law 101-508, Title IX Transportation, 
Subtitle B—Aviation Safety and 
Capacity Expansion, Section 9119, the 
Administrator of the Federal Aviation 
Administration intends to prepare an 
environmental impact statement 
pursuant to the National Environmental 
Policy Act of 1969 on the effects of 
changes in aircraft flight patterns over 
the State of New Jersey caused by 
implementation of the EECP, 
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Meeting Procedures 


(a) Each meeting, composed of two 
sessions, will follow the same format. A 
presentation will be made on the EECP, 
its history and current status. A briefing 
will also be presented on the 
process, with an explanation of the time 
lines required and the public’s 

participation in the process. The 
briefings will be followed by comments 
by local, state or national officials who 
wish to do so. Individuals and interested 
parties will then be given an opportunity 
to present their comments. 

(b) Proceedings of the meetings will 
be documented and recorded. Any 
person who wishes to submit a position 
paper for the record may do so. Persons 
wishing to make an oral presentation 
will be requested to identify themselves 
for the record. 

(c) Presenters are encouraged to 
express their views on pertinent 
environmental issues and concerns 
giving sufficient detail to establish a 
clear understanding of their reasons for 
support or opposition to the EECP. 

(d) The meetings may be adjourned at 
any time if all persons present have had 
the opportunity to speak. 

(e) In the interest of allowing 
maximum public participation, a 
uniform time limit may be imposed on 
each speaker. 

(f) As noted, the meetings will consist 
of two short briefings, remarks by 
scheduled speakers (if any), and public 
comment. These meetings are desi 
for listening carefully to public 
statements. As such, there will be no 
debate or rebuttal from persons 
facilitating the meeting. 

Issued in Washington, DC, on April 10, 
1991. 

Norbert A. Owens, 

Deputy Associate Administrator for Air 
Traffic. 

[FR Doc. 91-9089 Filed 4-15-91; 1:06 pm] 
BILLING CODE 4910-13-m 


DEPARTMENT OF THE TREASURY 


Public information Collection 
Requirements Submitted to OMB for 
Review 


Dated: April 10, 1991. 


The Department of the Treasury has 
submitted the following public 
information collection requirement(s} to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
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information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue NW., 
Washington, DC 20220. 


Comptroller of the Currency 


OMB Number: 1557-0106. 

Form Number: F-2, F-3, F-4, F-5, F-6, F- 
7, F-8, F-11, F-20, Annual Report. 

Type of Review: Extension. 

Title: (MA)—Securities and Exchange 
Act Disclosure Rules. 

Description: 12 CFR part II and the 
attendant forms conform OCC’s 
regulations affecting national banks, 
securities, transactions with those of 
the SEC as required by 15 U.S.C. 78 et 
seq. 

Respondents: Businesses or other for- 
profit. 

Estimated Number of Respondents: 
2,395. 

Estimated Burden Hours Per Response: 
1,539 hours. 

Frequency of Response: Quarterly, 
Annually. 

Estimated Total Reporting Burden: 
36,879 hours. 

Clearance Officer: John Ference, (202) 
447-1177, Comptroller of the Currency, 
5th Floor, L’Enfant Plaza, Washington, 
DC 20219. 

OMB Reviewer: Gary Waxman, (202) 
395-7340, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, DC 
20503. 

Lois K. Holland, 

Departmental Reports, Management Officer. 

[FR Doc. 91-8929 Filed 4-16-91; 8:45 am] 

BILLING CODE 4810-33-M 


Public Information Collection 
Requirements Submitted to OMB for 
Review 


Dated: April 10, 1991. 


The Department of the Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue NW., 
Washington, DC 20220. 


U.S. Customs Service 


OMB Number: 1515-0065 

Form Number: CF 7501 and CF 7501A. 

Type of Review: Extension. 

Title: Entry Summary. 

Description: This document is used by 
Customs as a record of the impact 
transaction, to collect the proper duty, 
taxes, exactions, certifications and 
enforcement endorsements, and to 
provide copies to Census for 
statistical purposes. 

Respondents: Businesses or other for- 
profit, Small businesses or 
organizations. 

Estimated Number of Respondents: 
2,675. 

Estimated Burden Hours Per Response/ 
Recordkeeping: 5 minutes. 

Frequency of Response: On occasion. 

Estimated Total Recordkeeping/ 
Reporting Burden: 3,454,852 hours. 

OMB Number: 1515-0130. 

Form Number: None. 

Type of Review: Extension. 

Title: Free Admittance Under 
Conditions of Emergency. 

Description: This information collection 
is used to monitor goods temporarily 
admitted under conditions of national 
emergency or catastrophe for purpose 
of rescue or relief. Expected affected 
public would be non-profit assistance 
organizations. 

Respondents: Non-profit institutions. 

Estimated Number of Respondents: 1. 

Estimated Burden Hours Per Response: 
1 hour. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden: 1 
hour. 

Clearance Officer: Ralph Meyer (202) 
343-0044 U.S. Customs Service, 
Paperwork Management Branch, 
Room 6316, 1301 Constitution Avenue 
NW., Washington, DC 20229, 

OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 
20503. 

Lois K. Holland, 

Departmental Reports, Management Officer. 

[FR Doc. 91-8930 Filed 4-16-92; 8:45 am] 

BILLING CODE 4820-02-M 


Public information Collection 
Requirements Submitted to OMB for 
Review 


Date: April 10, 1991. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
P.L. 96-511. Copies of the submission(s) 


15663 


may be obtained by calling the Treasury 
Bureau Clearance Officer listed. 
Comments regarding this information 
collection should be addressed to the 
OMB reviewer listed and to the 
Treasury Department Clearance Officer, 
Department of the Treasury, Room 3171 
Treasury Annex, 1500 Pennsylvania 
Avenue, N.W., Washington, D.C. 20220. 


Bureau of Alcohol, Tobacco and 
Firearms. 


OMB Number: 1512-0191. 

Form Number: ATF F 5100.16. 

Type of Review: Extension. 

Title: Application for Transfer of Spirits 
and/or Denatured Spirits in Bond. 

Description: ATF F 5100.16 is completed 
by distilled spirits plant proprietors 
who wish to receive spirits in bond 
from other distilled spirits plants. ATF 
uses the information to determine if 
the applicant has sufficient bond 
coverage for the additional tax 
liability assumed when spirits are 
transferred in bond. 

Respondents: Businesses or other for- 
profit, Small businesses or 
organizations. 

Estimated Number of Respondents: 250. 

Estimated Burden Hours Per Response: 
12 minutes. 

Frequency of Response: On Occasion. 

Estimated Total Reporting Burden: 300 
hours. 

Clearance Officer: Robert Masarsky, 
(202) 566-7077 Bureau of Alcohol, 
Tobacco and Firearms, Room 3200, 
650 Massachusetts Avenue NW., 
Washington, DC 20226. 

OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 
20503. 

Lois K. Holland, 

Departmental Reports Management Officer. 

[FR Doc. 91-8931 Filed 4-16-91; 8:45 am] 

BILLING CODE 4810-31-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


Privacy Act of 1974; Amendment of 
Systems of Records Notice 


AGENCY: Department of Veterans 
Affairs. 
ACTION: Notice. 


The Privacy Act of 1974 (5 U.S.C. 
522a(e)(4)) requires that all agencies 
publish in the Federal Register a notice 
of the revision of their systems of 
records. Notice is hereby given that the 
Department of Veterans Affairs (VA) is 
revising an existing systems of records, 





“Veterans Appellate Records System— 
VA” (44FVA01)}. 

Numerous editorial changes have 
been made throughout the notice of this 
system. All addresses and telephone 
numbers have been updated. Former 
routine use number 1 has been removed 
as unnecessary. No information 
contained in this system of records is 
provided in responding to 
corresponsence, other than information 
from which all personal identifiers have 
been removed, except in those instances 
where the information is provided 
directly to the person to whom 
information pertains or is provided to 
someone else with that person’s prior 
written consent or at that person’s 
written request. 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the revised 
system of records to the Secretary of 
Veterans Affairs (271A), Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW., Washington, DC 20420. All 
relevant material received before May 
17, 1991, will be considered. All written 
comments received will be available for 
public inspection in Room 132 at the 
above address only between 8:00 a.m. 
and 4:30 p.m., Monday through Friday 
(except holidays) until May 28, 1991. 

If no public comment is received 
during the 30-day review period allowed 
for public comment, or unless otherwise 
published in the Federal Register by VA, 
the amendments to 44VA01 included 
herein are effective May 17, 1991. 


Approved: April &, 1991. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 


Notices of Amendment to Systems of 
Records 


The system identified as 44VA01, 
“Veterans Appellate Records System— 
VA,” as set forth in the Federal Register 
publication, “Privacy Act Issuances, 
1989 Compilation, Volume II,” page 904, 
is amended to read as follows: 


44VA01 


SYSTEM NAME: 
Veterans Appellate Records System— 
VA. 


SYSTEM LOCATION: 


Board of Veterans Appeals, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, 
DC, 20420, and its contractor, Promisel & 
Korn, Inc., 7201 Wisconsin Avenue, 
Suite 480, Bethesda, MD 20814. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Veterans and other appellants and 
their representatives, Members of 
Congress, witnesses, Board Members, 
Board staff attorneys, and Board staff 
paralegals. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Brieffaces (VA Forms 1-4030), copies 
of Board Veterans Appeals decisions, 
copies of correspondence concerning 
appeals, verbatim recordings of 
hearings, computerized VA records 
folder and briefface locator tracking 
system, microfiche decision locator 
table, decision index, and employee 
productivity information. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 
38 U.S.C. 4001(a), 4004; 5 U.S.C. 552 


1. Disclosure to law enforcement 
personnel and security guards in order 
to alert them to the presence of 


. dangerous persons. 


2. In the event that a system of 
records maintained by this agency to 
carry out its functions indicates a 
violation or potential violation of law, 
whether civil, criminal or regulatory in 
nature, and whether arising by general 
statute or particular program statute, or 
by regulation, rule or order issued 
pursuant thereto, the relevant records in 
the system of records may be referred, 
as a routine use, to the appropriate 
agency, whether Federal, State, local or 
foreign, charged with the responsibility 
of investigating or prosecuting such 
violation or charged with enforcing or 
implementing the statute, or rule, 
regulation or order issued pursuant 
thereto. 

3. A record from this system of 
records may be disclosed to a veteran 
claimant or a third party claimant (e.g., a 
veteran’s survivors of dependents) to the 
extent necessary for the development of 
that claimant's claim for VA benefits. 

4. Disclosure may be made to a 
congressional office from the record of 
an individual in response to an inquiry 
from the ional office made at 
the request of that individual. 

5. Disclosure may be made to NARA 
(National Archives and Records 
Administration) in records management 
inspections conducted under authority 
of 44 U.S.C. 2904 and 2906. 

Note: Any record maintained in this system 
of records which may include information 
relating to drug abuse, alcoholism or alcohol 
abuse, infection with the human 
immunodeficiency virus or sickle cell anemia 
will be disclosed pursuant to an applicable 
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routine use for the system only when 
permitted by 38 U.S.C. 4132 and 42 U.S.C. 
290dd-3 and 290ee-3. 


~ Records are stored in filing folders, 
filing cabinets, microfiche, computer 
disks, and computer tape. 


RETRIEVABILITY: 


By veteran's name, VA file number, or 
BVA archive citation number. 


Files are under custody of designated 
employees with access limited to 
employees of Board of Veterans 
Appeals and its contractor who have a 
need to know the contents of the system 
of records in order to perform their 
duties. Personal identifiers are removed 
for all archived BVA decisions and 
other records in this system before they 
are made available to the public by VA. 
Files kept by the contractor are in a 
locked safe in locked rooms in a secured 
building. 


RETENTION AND DISPOSAL: 


Records are retained in accordance 
with records retention standards 
approved by the Archivist of the United 
States, the National Archives and 
Records Administration, and published 
in Agency Records Control Schedules. 
Records are destroyed by shredding, 
burning, or by erasing the magnetic 
media. Automated storage media is 
retained and disposed of in accordance 
with disposition authorization approved 
by the Archivist of the United States. 


SYSTEM MANAGER(S) AND ADDRESS: 


Chairman (01), Board of Veterans 
Appeals, 810 Vermont Avenue, NW, 
Washington, D.C. 20420. 


NOTIFICATION PROCEDURE: 


An individual desiring to know 
whether this system of records contains 
a record pertaining to him or her, how 
he or she may gain access to such a 
record, and how he or she may contest 
the content of such a record may write 
to the following address: Privacy Act 
Officer (01C1), Board of Veterans 
Appeals, 810 Vermont Avenue, NW, 
Washington, DC 20420. The following 
information, or as much as is available, 
should be furnished in order to identify 
the record: Name of veteran, name of 
appellant other than the veteran (if any), 
and Department of Veterans Affairs file 
number. For information about hearing 
transcripts or tape recordings, also 
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furnish the date, or the approximate 
date, of the hearing. 
RECORD ACCESS PROCEDURE: 

Individuals seeking information 

access to information 

contained in this sytem of records may 
write, call or visit the Board of Veterans 
Appeals Freedom of Information Act 
Officer whose address and telephone 
number are as follows: Freedom of 
Information Act Officer (01C1), Board of 
Veterans Appeals, 810 Vermont Avenue, 
NW, Washington, DC 20420, (202) 233- 
3365. 


CONTESTING RECORD PROCEDURES: 
(See notification procedures above.) . 


RECORD SOURCE CATEGORIES: 

VA Claims, insurance, loan guaranty, 
vocational rehabilitation, education, 
hospital records, and outpatient clinic 
records folders and associated folders; 
Board of Veterans Appeals records; data 
presented by appellants and their 
representatives at hearings and in briefs 
and correspondence; and data furnished 
by Board of Veterans Appeals 
employees. 


[FR Doc. 91-8927 Filed 4-16-91; 8:45 am] 
BILLING CODE 8320-01 


Privacy Act of 1974; Amendment of 
Systems of Records Notice 


AGENCY: Department of Veterans 
ACTION: Notice. 


The Privacy Act of 1974 (5 U.S.C. 
552a(e)(4)) requires that all agencies 
publish a notice of the revision of their 
systems of records in the Federal 
Register. Notice is hereby given that the 
Department of Veterans Affairs (VA) is 
revising an existing system of records, 
“Individual Requests for Information 
from Appellate Records—VA” 
(12VA01). 

Numerous editorial changes have 
been made throughout the notice of this 
system. All addresses and telephone 
numbers have been updated. The log 
book required by 38 CFR 1.556 has been 
added to the categories of records in the 
system and to the listing of storage 
media. Former routine use number 1, 
which was very general and which 
pertained to uses already specifically 
permitted by 5 U.S.C. 552a(b)(1), has 
been deleted. Subsequent routine uses 
have been renumbered. The section on 
record retention and storage has been 
updated. 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the revised 


systems of records to the Secretary of 
Veterans Affairs (271A), Department of 
Veterans Affairs, 810 Vermont 

Avenue, NW, Washington, DC 20420. 
All relevant material received before 
May 17, 1991, will be considered. All 
written comments received will be 
available for public inspection in Room 
132 at the above address only between 
8:00 a.m. and 4:30 p.m., Monday through 
Friday (except holidays) until May 28, 
1991. 


If no public comment is received 
during the 30-day review period allowed 
for public comment, or unless otherwise 
published in the Federal Register by VA, 
the amendments to 12VA01 included 
herein are effective May 17, 1991. 


Approved: April 5, 1991. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 


Notices of Amendments to Systems of 
Records 


The system identified as 12VA01, 
“Individual Requests for Information 
from Appellate Records—VA,” as set 
forth in the Federal Register publication, 
“Privacy Act Issuances, 1989 
Compilation, Volume II,” page 880 is 
amended to read as follows: 


12VA01 


SYSTEM NAME: 


Individual Requests for Information 
from Appellate Records—VA. 


SYSTEM LOCATION: 

Board of Veterans Appeals, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW, Washington, DC 
20420. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Persons requesting information under 
the Freedom of Information Act and the 
Privacy Act. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Requests for information, responses to 
requests, and loose-leaf log book. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


5 U.S.C. 552, 552a; 38 CFR 1.556. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

1. In the event that a system of 
records maintained by this agency to 
carry out its functions indicates a 
violation or potential violation of law, 
whether civil, criminal or regulatory in 
nature, and whether arising by general 
statute or particular program statute, or 
by regulation, rule or order issued 
pursuant thereto, the relevant records in 


the system of records may be referred, 
as a routine use, to the appropriate 
agency, whether Federal, State, local or 
foreign, charged with the 

of investigating or prosecuting such 
violation or charged with enforcing or 
implementing the statute, or rule, 
regulation or order issued pursuant 
thereto. 

2. Disclosure may be made toa 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of that individual. 

3. Disclosure may be made to NARA 
(National Archives and Records 
Administration) in records management 
inspections conducted under authority 
of 44 U.S.C. 2904 and 2906. 


File folders and loose-leaf log book. 


RETRIEVABILITY: 
By name. 


Files are under the control of the 
Freedom of Information Act Officer. 
They are stored in a secured area. 
Access to the area is limited to the 
officers and employees of the Board 
who have a need for the records in the 
system in the performance of their 
duties. 


RETENTION AND DISPOSAL: 

Records are retained in accordance 
with records retention standards 
approved by the Archivist of the United 
States, the National Archives and 
Records Administration, and published 
in Agency Records Control Schedules. 
Records are destroyed by shredding or 
burning. 

SYSTEM MANAGER(S) AND ADDRESS: 

Privacy Act Officer/Freedom of 

Information Act Officer (01C1), Board of 


Veterans Appeals, 810 Vermont Avenue, 
NW, Washington, DC 20420. 


NOTIFICATION PROCEDURE: 


An individual desiring to know 
whether this system of records contains 
a record pertaining to him or her, how 
he or she may gain access to such a 
record, and how he or she may contest 
the content of such a record may write 
to the following address: Privacy Act 
Officer/Freedom of Information Act 
Officer (61C1), Board of Veterans 
Appeals, 810 Vermont Avenue, NW, 
Washington, DC 20420. The following 
information should be furnished in order 
to identify the record: His or her name 





15666 


and the Department of Veterans Affairs 
claim number, or other-file number, if 
applicable. 


Individuals seeking information 
regarding access to information 
contained in this system of records may 
write, call or visit the Board of Veterans 
Appeals Privacy Act Officer/Freedom of 
Information Act Officer whose address 
and telephone number are as follows: 
Privacy Act Officer/Freedom of 
Information Act Officer (01C1), Board of 
Veterans Appeals, 810 Vermont Avenue, 
NW, Washington, DC 20420, (202) 233- 


(See notification procedures above.) 


RECORD SOURCE CATEGORIES: 


Data furnished by persons requesting 
information, records in the custody of 
the Board, and data furnished by Board 
employees. 


[FR Doc. $1-8928 Filed 4-16-91; 8:45 am] 
BILLING CODE 6320-01-M 


Privacy Act of 1974; Amendment of 
System Notice; Additional Routine Use 
Statement 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Notice. 


Notice is hereby given that the 
Department of Veterans Affairs (VA) is 
considering revising the system notice 
and adding a new routine use statement 
for the system of VA records entitled 
“Loan Guaranty Home, Condominium 
and Manufactured Home Loan 
Applicant Records, Specially Adapted 
Housing Applicant Records, and Vendee 
Loan Applicant Records—VA” (55VA26) 
as set forth in the Federal Register 
publication, “Privacy Act Issuance,” 
1989 Compilation, Volume II, page 914, 
and amended at 56 FR 2064 (January 18, 
1991). 

The Department of Housing and 
Urban Development (HUD) operates an 
automated telephonic prescreening 
system, the Credit Alert Interactive 
Voice Response System (CAIVRS), 
through which lenders obtain credit 
information about previous HUD- 
insured loans. The system was 
developed as a result of an analysis of 
early defaults and claims which 
revealed that a number of borrowers 
had omitted critical mortgage credit 
information which. if known at the time 
of loan origination, would have caused 
the applicants to be rejected. Through 
CAIVRS, FHA approved mortgage 


lenders are able to verify information 
provided:-by new applicants by 
accessing lists of borrowers with loans 
in default, or loans on which HUD has 
paid a claim. 

HUD is expanding the CAIVRS 
system to include data concerning 
borrowers with delinquent loans 
guaranteed by other Federal agencies 
and to allow access to the system by 
other agencies and their lenders. VA is 
planning to participate in the expanded 

S program. 

A new routine use number 32 will be 
added to 55VA26. It will authorize VA to 
compile lists of the social security 
numbers and loan account numbers of 
all persons with VA-guaranteed or 
portfolio loans in default, or loans on 
which there has been a foreclosure or on 
which VA has paid a claim, and provide 
them to HUD for inclusion in CAIVRS. 
Lenders participating in VA’s Loan 
Guaranty Program, as well as other 
agencies participating in the CAIVRS 
program and lenders participating in the 
agencies’ programs will be able to 
access CAIVRS and use this data to 
verify information provided by new loan 
applicants and to evaluate their 
creditworthiness. 

The existing system notice provides 
for records in the system to be 
maintained at various VA offices and 
centers. The proposed system notice 
would add that records provided to 
HUD for inclusion in CAIVRS are 
maintained at a data processing center 
under contract to HUD. The policies and 
practices for retrieving records in the 
system would be amended to provide 
that records on CAIVRS may be 
retrieved by social security number 
only. The policies and practices for 
safeguarding records in the system will 
be amended to add safeguards for 
restricting access to the data processing 
center where CAIVRS is maintained and 
to file information. 

A “Report of Intention to Change VA 
Systems of Records” and an advance 
copy of the Amendment of Systems 
Notice have been provided to the 
Chairmen and ranking minority 
members of the Committee on 
Government Operations of the House of 
Representatives and the Committee on 
Governmental Affairs of the Senate and 
to the Office of Management and 
Budget, as required by the provisions of 
5 U.S.C. 552a(r) and OMB Circular No. 
A-130, dated December 12, 1985 and 
Pub. L. 100-503. 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the proposed 
revision to this system of records to the 
Secretary of Veterans Affairs (271A), 
Department of Veterans Affairs, 810 
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Vermont Avenue, NW., Washington, DC 


20420. All relevant material received 
before May 17, 1991, will be considered. 


: All written comments received will be 


available for public inspection at the 
above address only between the hours 
of 8:00 a.m. and 4:30 p.m., Monday 
through Friday (except holidays) until 
May 28, 1991. Any person: visiting 
Central Office for the purpose of 
inspecting any such comments will be 
received by the Central Office Veterans 
Services Unit in room 132. Visitors to 
VA field stations will be informed that 
the records are available for inspection 
only in Central Office and will be 
furnished the above address and room 
number. 

If no public comment is received 
during the 30-day review period allowed 
for public comment, or unless otherwise 
published in the Federal Register by the 
Department of Veterans Affairs, the new 
routine use statement included herein is 
effective May 17, 1991. 


Approved: April 5, 1991. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 


Notice of amendment to system of 
records 


The system identified as 55VA26, 
“Loan Guaranty Home, Condominium 
and Manufactured Home Loan 
Applicant Records, Specially Adapted 
Housing Applicant Records, and Vendee 
Loan Applicant-VA” as set forth on 
page 914 of the Federal Register 
publication entitled Privacy Act 
Issuances, 1989 Comp., Volume II, as 
amended at 56 FR 2064 (January 18, 
1991), is revised as follows: 


55VA26 


SYSTEM NAME: 


Loan Guaranty Home, Condominium 
and Manufactured Home Loan 
Applicant Records, Specially Adapted 
Housing Applicant Records, and Vendee 
Loan Applicant Records-VA. 


* * * * * 


SYSTEM LOCATION: 


Records are maintained at the VA 
Central Office, the regional offices, 
medical and regional office centers, VA 
offices and VA data processing centers. 
These records generally will be 
maintained by the regional office, 
medical and regional office center or VA 
office having jurisdiction over the 
geographic area in which the property 
securing a VA guaranteed, insured or 
direct loan or on which a specially 
adapted housing grant has been issued 
is located and at the Servicing Data 
Processing Centers at Hines, Illinois; 
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Austin, Texas; and St. Paul, Minnesota. 
Records may be temporarily transferred 
between fields stations or to VA Central 
Office for necessary appeals, reviews, or 
quality control reviews. Address 
locations are listed in VA Appendix I. 
Records provided to the Department of 
Housing and Urban Development (HUD) 
for inclusion on its Credit Alert 
Interactive Voice Response System 
(CAIVRS) are located at a data 
processing cénter under contract to 
HUD at Reston, Virginia. 


* + * * 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
* * * * * 

32. The social security number and 
loan account number of all persons with 
VA-guaranteed and portfolio loans 
which fall under one of the following 
categories: (a) The accounts are not 
current; (b) there has been a foreclosure; 
or (c) the Department has paid a claim, 
may be provided to the Department of 
Housing and Urban Development for 
inclusion in its Credit Alert Interactive 
Voice Response System (CAIVRS). 
Information included in this system may 
be disclosed to all participating agencies 
and lenders who participate in the 
agencies’ programs to enable them to 
verify information provided by new loan 
applicants and evaluate the 
creditworthiness of applicants. These 
records may also be disclosed as part of 
an ongoing computer matching program 
to accomplish these purposes. 


* * * + 


RETRIEVABILITY: 


All VA loan applications and loan 
records are indexed by name and VA 
loan file number in the local VA office 
having jurisdiction over the geographic 
area in which the property is located. 
Automated records are indexed for 
statistical purposes by a file number, 
field station and county code number 
and lender identification number. 
However, an individual loan record in 
automated format may only be retrieved 
by name or loan number. Records in 
CAIVRS may only be retrieved by social 
security number. 


SAFEGUARDS: 


Access to VA working spaces and 
record file storage areas is restricted to 
VA employees on a “need to know” 
basis. Generally, VA file areas are 
locked after normal duty hours and are 
protected from outside access by the 
Federal Protective Service or other VA 
security personnel. Loan and property 
security instruments are stored in 
separate fire resistant locked files. VA 


employee loan file records and other 
files which, in the opinion of VA, are, or 
may become, sensitive are stored in 
separate locked files. 

Information in the system may be 
accessed from authorized terminals in 
the VA telecommunications network. 
Terminal locations include VA Central 
Office and regional offices. Access to 
terminals is by authorization controlled 
by the site security officer. The security 
officer is assigned responsibility for 
privacy-security measures, especially 
for review of violations logs, information 
logs and control of password and badge 
readers and audible alarms. Electronic 
keyboard locks are activated on security 
errors. Also, beginning in 1986, sensitive 
files were established using the social 
security numbers of the VA Veterans 
Benefits Administration employees and 
other prominent individuals to prevent 
indiscriminate access to their automated 
records. 

At the data processing centers, 
identification of magnetic tape and disks 
containing data is rigidly enforced using 
labeling techniques. Automated storage 
media which are not in use are stored in 
tape libraries which are secured in 
locked rooms. Access to programs is 
controlled at three levels: Programming, 
auditing, and operations. Access to data 
processing centers is generally restricted 
to center employees, custodial 
personnel, Federal Protective Service 
and other security personnel. Access to 
computer rooms is restricted to 
authorized operational personnel 
through electronic locking devices. All 
other persons gaining access to 
computer rooms are escorted. 

Access to the data processing center 
where HUD maintains CAIVRS is 
generally restricted to center employees, 
authorized HUD employees and 
authorized subcontractors. Access to 
computer rooms is restricted to 
authorized operational personnel 
through electronic locking devices. All 
other persons gaining access to 
computer rooms are escorted. 

Files in CAIVRS use social security 
numbers as identifiers. Access to 
information in files is restricted to 
authorized employees of participating 
agencies and authorized employees of 
lenders who participate in the agencies’ 
programs. Access is controlled by 
agency distribution of passwords. 
Information in the system may be 
accessed by use of a touchtone 
telephone by authorized agency and 
lender employees on a “need to know” 
basis. 


RETENTION AND DISPOSAL: 
Records in individualized case folder 
concerning active VA guaranteed or 
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insured loans are retained at the VA 
servicing facility for up to three yeare 
and forwarded to the Federal Archives 
and Records Center (FARC) where they 
are retained up to thirty-three years and 
then destroyed. Active direct loan case 
folders are retained at the VA servicing 
facility until the case becomes inactive, 
e.g., existing loan balance is paid in full. 

Inactive guaranteed and direct loan 
folders are forwarded to the FARC 
annually, retained for five years and 
then destroyed. Vendee loan records 
being maintained in case folders are 
kept at the VA servicing facility until 
five years after the case becomes 
inactive and are then destroyed. 
Specially adapted housing (SAH) 
records are maintained either at VA 
Central Office (VACO) and/or the VA 
servicing facility. Once SAH records are 
closed, SAH records at VACO are 
maintained for one year and then sent to 
the FARC where they are retained for 
thirty years and then destroyed. Closed 
SAH records maintained at regional 
offices are maintained for ten years and 
then destroyed. Generally, automated 
records (e.g., computer lists, discs, and 
microfiche) are maintained for up to five 
years and then destroyed. Destruction of 
records is accomplished by shredding, 
burning, and/or erasure. 

File information for CAIVRS is 
provided to HUD by VA on magnetic 
tape. After information from the tape 
has been read into the computer the 
tape is returned to VA for updating. 
HUD does not keep separate copies of 
the tape. 


[FR Doc. 91-8969 Filed 4-16-91; 8:45 am] 
BILLING CODE 8320-01 


Privacy Act of 1974; Amendment of 
System Notice 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Notice. 


Notice is hereby given that the 
Department of Veterans Affairs (VA) is 
considering revising the system notice 
and adding a new routine use statement 
for the system of VA records entitled 
Compensation, Pension, Education and 
Rehabilitation Records—VA (58 VA 21/ 
22) as set forth in the Federal Register 
publication, “Privacy Act Issuances,” 
1989 Compilation, Volume II, page 918 
and amended at 55 FR 28508 (July 11, 
1990) and 55 FR 42540 (October 19, 1990). 

The Department of Housing and 
Urban Development (HUD) operates an 
automated telephonic prescreening 
system, the Credit Alert Interactive 
Voice Response System (CAIVRS), 
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through which lenders obtain credit 
information about previous HUD- 
insured loans. The system was 
developed as a result of an analysis of 
early defaults and claims which 
revealed that a number of borrowers 
had omitted critical mortgage credit 
information which, if known at the time 
of loan origination, would have caused 
the applicants to be rejected. Through 
CAIVRS, FHA approved mortgage 
lenders are able to verify information 
provided by new applicants by 
accessing lists of borrowers with loans 
in default, or loans on which HUD has 
paid a claim. 

HUD is expanding the CAIVRS 
system to include data concerning 
borrowers with deiinquent loans 
quaranteed by other Federal agencies 
and to.allow access to the system by 
other agencies and their lenders. VA is 
pianning to participate in the expanded 
CAIVES program. 

A new routine use number 54 wiil be 
added. It will authorize VA to compile 
lists of the social security numbers and 
loan account numbers of all persons 
with VA-guaranteed or portfolio loans in 
default, or loans on which there has 
been a foreclosure or on which VA has 
paid a claim and provide them to HUD 
for inclusion in CATVRS. Lenders 
participating in VA's Loan Guaranty 
Frogram, as well as other agencies 
participating im the CAIVRS program 
and lenders participating in the 
agencies’ programs will be able to 
access CAIVRS and use this data to 
verify information provided by new loan 
applicants and to evaluate their 
creditworthiness. 

The existing system notice provides 
for records in the system to be 
muintained at various VA offices and 
centers. The proposed system notice 
would add that records provided to 
HUD for inclusion in CAIVRS are 
maintained at a data processing center 
under contract to HUD. The policies and 
practices for retrieving records in the 
system would be amezided to provide 
that records on CAIVRS may be 
retrieved by social security number 
only. The policies and practices ior 
Safeguarding records in the system wil! 
be amended to add safeguards for 
restricting access to the data processing 
center where CAIVRS is maintained and 
to file informetion. 

A “Report of Altered System” and an 
advance copy of the revised system 
have been sent to the chairmen and 
ranking minority members of the 
Committee on Government Operations 
of the House.of Representatives and the 
Committee on Governmenial Affairs of 
the Senate and to the Office of 
Management and Budget, as required by 


5 USC 552a(r) (Privacy Act), Office of 
Management and Budget Circular No. 
A-139 dated December 24, 1985, and 
Pub. L. 100-503. 

Interested persons are invited to 
sebmit written comments, suggestions, 
or objections regarding the proposed 
revision to this system of records to the 
Secretary of Veterans Affairs (271A), 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420. All relevant material received 
before May 17, 1991, will be considered. 
All written comments received will be 
available for public inspection at the 
above address only between the hours 
‘of 8:00 a.m. and 4:30 p.m., Monday 
through Friday (except holidays) until 
May 28, 1991. If no public comment is 
received during the 30-day review 
period allowed for public comment, or 
unless otherwise published in the . 
Federal Register by the Department of 
Veterans Affairs, the new routine use 
statement included herein is effective 
May 17, 1991. 


Approved: April 5, 1991. 
Edward j. Derwinski, 
Secretary of Veterans Affairs. 
Notice of Amendment to System of 
Records . 
The system of records identification 
as 58 VA 21/22. “Compensation, 
Pension, Education and Rehabilitation 
records—VA” as set forth in Federal 
Register publication, Privacy Act 


Issuances,” 1989 Compilation, Volume I. 


page $18 is amended as follows: 
58 VA 21/22 


SYSTEM NAME: 


Compensation, Pension, Education, 
and Rehabilitation Records—VA. 


* * * * * 


SYSTEM LOCATION: 

Records are maintained at the VA 
regional offices, the VA Records 
Processing Center, St. Louis, Missouri 
and the Data Processing Center at 
Hines, Mliinois. with subsidiary accounts 
receivable records located at the Data 
Processing Center at St. Paul, 
Minnesota. Active records are generally 
maintained by the regional cffices 
having jurisdiction over the domicile of 
the claimant. Address locations are 
listed in the VA Appendix I. The 
automated individual employee 
productivity records are temporarily 
maintained at the VA data processing 
facility serving the office in which the 
employee is located. The paper record is 
maintained at the VA regional office 
having jurisdiction over the employee 
who processed the claim. Records 
provided to the Department of Housing 


and Urban Development (HUD) for 
inclusion on its Credit Alert Interactive 
Voice Response System (CAIVRS) are 
located at a data processing center 
under contract to HUD at Reston, 
Virginia. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 


e * a * * 


54. This routine use authorizes VA to 
compile lists of the social security 
numbers and loan account numbers of 
ali persons with VA-guaranteed and 
portfolio loans in default, or VA loans 
on which there has been a foreclosure 
and the Department paid a claim.and 
provide these records to the Department 


‘of Housing and Urban Development for 


inclusion in its Credit Alert Interactive 
Voice Response System (CAIVRS). 
Information included in this system may 
be disclosed to a!l participating agencies 
and lenders who participate in the 
agencies’ programs to enable them to 
verify information provided by new loan 
applicants and evaluate the 
creditworthiness of applicants. These 
records may also be disclosed as part of 
an ongoing computer matching program - 
tc accomplish these purposes. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


« .* * * * 


RETRIEVABILITY: 


Claims file folders are indexed by 
name of the veteran and VA file 
number. Automated records are indexed 
by name, VA file number, payee name 
and type of benefit. Automated Records 
of employee productivity cannot be 
accessed. At the conclusion of a 
monthly reporting period, the generated 
listing is indexed by employee TAC 
number. Records in CAIVRS may only 
be retrieved by social security number. 


SAFEGUARDS: 


1. Physical Security: (a) Access to 
working spaces and claims foider file 
storage areas in VA regional offices and 
centers is restricted to VA employees on 
a need-to-know basis. Generally, file 
areas are locked after norma! duty hours 
and the offices and centers are 
protected from outside access by the 
Federal Protective Service or other 
security personnel. Employee claims file 
records and claims file records of public 
figures are stored in separate locked 
files. Strict contro] measures are 
enforced to ensure that access to and 
disclosure from these claims file records 
are limited to a need-to-know basis. 
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(b) Access to Target data 
telecommunications terminals is by 
authorization controlled by the site 
security officer. The security officers is 
assigned responsibility for privacy- 
security measures, especially for review 
of violations logs, information logs and 
control of password and badge 
distribution. 

(c) Access to data processing centers 
is generally restricted to center 
employees, custodial personnel, Federal 
Protective Service and other security 
personne]. Access to computer rooms is 
restricted to authorized operational 
personnel through electronic locking 
devices. All other persons gaining 
access to computer rooms are escorted. 

(d) Employee production records are 
identified by the confidential Target 
Access Card numbe;, not name, and are 
protected by management/supervisory 
personnel from unauthorized disclosure 
in the same manner as other 
confidential records maintained by 
supervisors. 

2. Target System Security: (a) Usage of 
the Target terminal equipment is 
protected by key locks, magnetic badge 
readers, and audible alarms. Electronic 
keyboard locks are activated on security 
errors. 

(b) At the data processing centers, 
identification of magnetic tape and disks 


containing data is rigidly enforced using 
labeling techniques. Automated storage 
media which are not in use are stored in 
tape libraries which are secured in 
locked rooms. Access to programs is 
controlled at three levels: Programming, 
auditing, and operations. Access to the 
data processing centers where HUD 
maintains CAIVRS is generally 
restricted to center employees and 
authorized subcontractors. Access to 
computer rooms is restricted to 
authorized operational personnel 
through electronic locking devices. All 
other persons gaining access to 
computer rooms are escorted. 

Files in CAIVRS use social security 
numbers as identifiers. Access to 
information files is restricted to 
authorized employees of participating 
agencies and authorized employees of 
lenders who participate in the agencies’ 
programs. Access is controlled by 
agency distribution of passwords. 
Information in the system may be 
accessed by use of a touchtone 
telephone by authorized agency and 
lender employees on a “need to know” 
basis. 


RETENTION AND DISPOSAL: 


Individual claims file folders and the 
compensation, pension, rehabilitation 
and education claims records contained 


therein are retained at the servicing 
regional office for the life of the veteran. 
At the death of the veteran, these 
records are sent to the Federal Records 
Center (FRC), maintained by the FRC for 
75 years and thereafter destroyed. 
Rehabilitation and education counseling 
records are maintained until the 
exhaustion of a veteran's maximum 
entitlement or upon the exceeding of a 
veteran's delimiting date of eligibility 
(generally, ten or twelve seal from 
discharge or release from active duty), 
whichever occurs first, and then 
destroyed. Automated storage media 
containing temporary working 
information are retained until a claim is 
processed to determination. All other 
automated storage media are retained 
and disposed of in accordance with 
disposition authorization approved by 
the Archivist of the United States. 
Employee productivity records are 
maintained for two years after which 
they are destroyed by shredding or 
burning. File information for CAIVRS is 
provided to HUD by VA on magnetic 
tape. After information from the tapes 
has been read into the computer the 
tapes are returned to VA for updating. 
HUD does not keep separate copies of 
the tapes. 


[FR Doc. 91-8970 Filed 4-16-91; 8:45 am] 
BILLING CODE 8320-01-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. t. 94-409) 5 U.S.C. 552b{e)(3). 


NATIONAL MEDIATION BOARD 


TIME AND DATE: 2:00 p.m., Wednesday, 
May 8, 1991. 


PLACE: Board Hearing Room 8th Floor, 
1425 K Street, N.W., Washington, DC. 


STATUS: Open. 
MATTERS TO BE CONSIDERED: 


1. Ratification of the Board actions taken 
by notation voting during the month of April, 
1991. 

2. Other priority matters which may come 
before the Board for which notice will be 
given at the earliest practicable time. 


SUPPLEMENTARY INFORMATION: Copies 
of the monthly report of the Board's 
notation voting actions will be available 


Federal Register 
Vol. 56, No. 74 
Wednesday, April 17, 1991 


from the Executive Director's office 

following the meeting. 

CONTACT PERSON FOR MORE 

INFORMATION: Mr. William A. Gill, Jr. 

Executive Director, Tel: (202) 523-5920. 
Date of notice: April 9, 1991. 

William A. Gill, Jr., 


Executive Director, National Mediation 
Board. 


[FR Doc. 91-9097 Filed 4-15-91; 11:49 am] 
BILLING CODE 7550-01-M 





Consumer Product 
Safety Commission 


16 CFR Part 1500 
Labeling Requirements for Art Materials 
and Other Products; Proposed ules 


) j 
Ao 17, 1991 
2 , 
‘Part I 
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AGeEncy: Consumer Product Safety 
Commission. 


ACTION: Proposed rules. 


SUMMARY: The Labeling of Hazardous 


Art Materials Act (“LHAMA”"), provides 
that, as of November 18, 1990, “the 
requirements for the labeling of art 
materials set forth in the version of the 
standard of the American Society for 
Testing and Materials [“ASTM”] 
designated D-4236 that is in effect on 
[November 18, 1988] * * * shall be 
deemed to be a regulation issued by the 
Commission under section 3(b)” of the 
Federal Hazardous Substances Act 
(“FHSA”). In a oe document, 
elsewhere in this Federal Register, the 
Commission proposes to codify the 
substance of ASTM Standard D-4236 as 
a Commission rule. 

The LHAMA also directs the 
Commission to issue guidelines 
specifying criteria for determining when 
any customary or reasonably 
foreseeable use of an art material can 
result in a chronic hazard. In this 
document, the Commission proposes to 
issue such guidelines as rules that 
explain the principles used by the 
Commission in making these 
determinations and specify certain 
conditions under which an art material 
would be determined to contain a 
carcinogen, a neurotoxicant, or a 
developmental or reproductive toxicant. 


evaluating the risk resulting from 
exposure to hazardous art materials. 
The Commission is also proposing to 
amend its regulatory definition of 
“toxic” to specify the meaning of 
“chronic toxicity” as discussed in the 
guidelines.* 


Since the substance of the guidelines 
directed by the LHAMA apply equally 


to materials other than art materials that 


rules to aid in the enforcement of the 
FHSA in general, and will apply to other 
products subject ot the FHSA. 


DATES: Written comments on the 
proposed guidelines and definition 
should be submitted to the Office of the 
Secretary so that they are received by 
July 1, 1991. 

A public hearing on the proposed 
rules is scheduled for 10 a.m. on July 18, 
1991. Requests to make oral comments 
must be received by the Commission's 
Office of the Secretary no later than July 
1, 1991. In order to participate persons 
must submit a written copy of their 
statement or a detailed and 
comprehensive summary specifying all 
significant issues to be raised no later 
than July 8, 1991. Exemptions to the date 
for submitting the request to speak or to 
the date for submitting the statement or 
summary may only be made upon 
majority vote of the Commission. 


ADDRESSES: Written comments, 
preferably in five (5) copies, should be 
mailed to Sheldon Butts, Deputy 
Secretary, Comment CH 91-3, Consumer 
Product Safety Commission, 
Washington, DC 20207 or delivered to 
the Office of the Secretary, Consumer 
Product Safety Commission, room 420, 
5401 Westbard Avenue, Bethesda, 
Maryland. 

Requests to make oral comments and 
submissions of statement or summary 
should be mailed to Sheldon Butts, 
Deputy Secretary, Oral Presentation CH 
91-3, Consumer Product Safety 
Commission, Washington, DC 20207, or 
delivered to the Office of the Secretary, 
room 420, 5401 Westbard Avenue, 
Bethesda, Maryland; telephone (301) 
492-6800, telefax (301) 492-5387. - 

The hearing will be held in room 556, 
5401 Westbard Avenue, Bethesda, 
Maryland. The rules of 16 CFR part 1052 
“Procedural Regulations for Informal 
Oral Presentations in Proceedings 
Before the Consumer Product Safety 
Commission” shall apply. Each speaker 
(or group of speakers representing a 
single entity) will be limited to ten (10) 
minutes exclusive of the time consumed 
by questions and answers to those 
questions. 


FOR FURTHER INFORMATION CONTACT: 
Murray Cohn, Director, Division of 
Health Effects, Directorate for Health 
Sciences, Consumer Product Safety 
Commission, Washington, DC 20207; 
telephone (301) 492-6994. 


SUPPLEMENTARY INFORMATION: 

L Applicable Statutes 

é. The Federal Hazardous Substances 
ct 

The Federal Hazardous Substances 
Act (“FHSA”), 15 U.S.C. 1261-1277, 
mandates specified types of labeling for 
hazardous substances that are 
“intended, or packaged in a form 
suitable, for use in the household or by 
children.” 15 U.S.C. 1261(p)(1). Products 
that fail to bear the required labeling are 
misbranded. The FHSA also confers 
other labeling and banning powers on 
the Commission as to these substances. 

The FHSA defines “hazardous 
substance” as including, among other 
categories of substances, “[a}ny 
substance or mixture of substances 
which (i) is toxic, * * * if [it] may cause 
substantial personal injury or 
substantial illness during or as a 
proximate result of any customary or 
reasonably foreseeable handling or use, 
including reasonably foreseeable 
ingestion by children.” 15 U.S.C. 
1261(f)(1)(A). The term “toxic” is defined 
broadly as “any substance * * * which 
has the capacity to produce personal 
injury or illness to man 
ingestion, inhalation, or absorption 
through any body surface.” 15 U.S.C. 
1261(g). 

The FHSA does not require 
manufacturers or packagers of products 
to obtain the approval of the 
Commission prior to marketing a 
product. Thus, it is the responsibility of 
the persons handling a product in 
interstate commerce to determine 
whether it is or contains a hazardous 
substance and, if so, to ensure that it is 
labeled properly. If the Commission 
believes that it would avoid or resolve 
uncertainty about whether a particular 
product is a hazardous substance, the 
Commission may declare the product to 
be a hazardous substance by rul 
pursuant to section 3{a) of the FHSA, 15 
U.S.C. 1262{a). 

As to products presenting hazards of 
acute toxicity, the Commission's 
—— specify tests that can be 

if necessary, to determine whether 
= enya then wenn 
inhalation, and skin contact. 16 CFR 
1500.3(c)(2). However, the regulations do 
not contain specific criteriaon howto — 
determine whether a product presents a 
risk of chronic toxicity. ——— 
do, however, contain a 

the characteristics ee a 

“strong sensitizer,” which, although 
strong sensitizers also fall within the 
broad definition of toxic, is a separately- 
defined category of hazardous 
substance. 16 CFR 1500.3(c}(5).) 





‘Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Proposed Rules 15673 


A chronic adverse health effect is a 
persistent toxic effect that develops over 
time from one or more exposures to a 
substance. The effect may be sterility, 


ASTM Standard 


birth defects, harm to a developing fetus . ASTM 


or to a nursing infant, cancer, allergic 
sensitization, damage to the nervous 
system (neurotoxicity), or a persistent 
adverse effect to any other organ 
system. Because, as noted above, the 
FHSA does not provide specific 
guidance about when a substance 
should be considered to present a 
chronic health hazard, the agama 8 
staff has been working on 

supplemental definition of * “toxic” that 
would address the situations where a 
substance presents such a hazard. This 
— definition is discussed 


low. 

Section 2(q)(1) of the FHSA provides 
that articles intended for use by 
children, which are, bear, or contain a 
hazardous substance in a manner 
susceptible of access by a child are 
banned. That section and the 
Commission's regulations, however, 
exempt from this provision 
“[{e]ducational materials such as art 
materials * * *” provided they “require 
the inclusion of the hazardous 
substance” and “bear labeling giving 
adequate directions and warnings for 
safe use.” 16 CFR 1500.85(a)(4). 


B. The Labeling of Hazardous Art 
Materials Act 


18, 1988) provides that, as of November 
18, 1990, “the requirements for the 
labeling of art materials set forth in the 
version of the standard of the American 
Society for Testing and Materials 
[“ASTM”] designated D-4236 that is in 
effect on [November 18, 1988] * * * 
shall be deemed to be a ation 
issued by the Commission under section 
$(b)” of the Federal Hazardous 
Substance Act, 15 U.S.C. 1262(b). 
(section 3(b) authorizes the Commission 
to issue different or additional labeling 
requirements where the labeling 
required by section 2({p){1), 15 U.S.C. 
1261)(p){1), is inadequate because of the 
special hazard presented by a particular 
hazardous substance.) 

ASTM Standard D-4236 applies to 
any “art material or art material 
product.” The LHAMA defines these 
terms broadly as “any substance 
marketed or represented by the 
producer or repackager as suitable for 
use in any phase of the creation of any 
work of visual or graphic art of any 
medium” (sec. (b)(1)). 

In a separate notice, the Commission 
is proposing to codify the substance of 


art material has the potential for 
producing chronic adverse health 
effects” and shall submit these criteria 
and a list of art materials that require 
warning labels under the LHAMA to the 
Commission. The LHAMA further 
provides that, upon the request of the 
ion, a producer or repa’ 
shall submit product formulations. 

In addition to the labeling required by 
ASTM the LHAMA states that 
the label must include the name and 
address of the producer or repackager, 
an appropriate telephone number, and a 
statement that the art materials are 
inappropriate for use by children. The 
Commission interprets the requirement 
for “an appropriate telephone number” 
as meaning a United States telephone 
number of either the producer or 
repackager, or another appropriate 
telephone number that one can contact 
to obtain more information about the 
chronic hazard presented by the 
product. 

The LHAMA also directs the 
Commission to issue guidelines 
specifying criteria for determining when 
any customary or reasonably 
foreseeable use of an art material can 
result in a chronic hazard. In this 
document, the Commission proposes to 
issue such guidelines as rules that would 
explain the principles aa by the 


certain conditions under which an art 
material would be determined to contain 
a carcinogen, a neurotoxicant, or a 
developmental or reproductive toxicant. 
As part of the proposed guidelines, the 
Commission is explaining certain 
principles to be used in evaluating the 
risk resulting from exposure to 
hazardous art materials. The proposed 
guidelines are discussed in more detail 
in section Ii of this document. 

Since the substance of the guidelines 
directed by the LHAMA apply equally 
to the materials other than art materials 
that are regulated by the FHSA, these 
guidelines are also being proposed as 
rules to aid in the enforcement of the 
FHSA in general. 


Il. The Provisions of ASTM D-4236 


ASTM Standard D-4236-88, which is 
mandated by the LHAMA effective 
November 18, 1990, requires that the 


producer or repackager submit the 
material to a toxicologist for 


consideration of whether the product 


specifies that the toxicologist must “take 
into account opinions of various 
regulatory agencies and scientific 
bodies.” If the product has the potential 
for chronic adverse health 
effects, the product must be labeled 
according to section 5 of D-4236. Such 
labeling includes a signal oe a list of 
potential chronic hazards (i.e., the 
adverse health effects that potentially 
may be produced by the product), the 
name(s) of chronically hazardous 
component(s), safe handling 
instructions, a list of sensitizing 
components, and identification of a 
source for additional health information, 
and, where appropriate, more detailed 
technical information in supplemental 
documents. Under the ASTM D-4236 
standard, containers of 1 ounce or less 
are required to have only the signal 
word and lists of chronically hazardous 
and sensitizing components. However, 
an additional provision in the LHAMA 
provides that if the required labeling 
information cannot fit on containers of 1 
ounce or less, the art material must have 
a package insert that conveys all of the 
required information. 

ASTM D-4236 applies broadly to all 
art materials. In making ASTM D-4236 
mandatory, however, the LHAMA 
accomplished this by providing that 
ASTM D-4236 shall be deemed to be a 
regulation issued under section 3(b) of 
the FHSA, 15 U.S.C. 1262(b). As 
explained previously, regulations under 
section 3({b) apply only to a a 
substance intended, or pa 
form suitable, for use in the necechold 
or by children.” The Commission's 
aaiobadliise, at 16 CFR 1500.3(c) (10) (i), 
elaborate on the types of products 
considered to be intended, or packaged 
in a form suitable, for use in the 
household. Products intended for use by 
children would include products sold to 
schools for the use of students who are 
children. Products that have no 
signficant marketing except to schools 
for adults or to businesses for the use of 
adults away from the household are not 
subject to the FHSA. 


Ill. Chronic Hazard Guidelines 
A. General 
1. Toxicity and Exposure. 


As explained in Section I(A) of this 
notice, the definition of “hazardous 
substance” requires both that the 
substance fall into one of the designated 
hazard categories, in this case that of 
“toxic,” and that the substance “may 
cause substantial personal injury or 
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or reproductive toxicity addressed by 
this notice constitute “substantial 
personal injury or illness.” In order to 
determine whether a product should be 


product has the potential to be toxic, but 
that in any customary or reasonably 
foreseeable handling or use persons are 
exposed to the toxic component(s) in a 
way that presents a signficant risk of the 
adverse health effect potentially 
associated with the product. This latter 
factor can be considered to reflect the 
person's exposure to the toxic 
component or the bioavailability of the 


component. 

The guidelines set forth below 
address separately the toxicity resulting 
from each of the identified chronic 
hazards. Within the guidelines there is a 
discussion concerning exposure, 
bioavailability, the assessment of risk, 
and the determination of acceptable 
daily intake levels for children and 
adults. This discussion is generally 
applicable to the hazard associated with 
any toxic component. 

2. Nature of the Guidelines. 


Except as specifically noted, the 
current scientific knowledge concerning 
chronic hazards is insufficient to allow 
the guidelines to specify criteria that can 
be mechanically applied to determine 
whether a product is toxic. 
Interpretation of certain points in the 
guidelines will likely require expert 
knowledge and the application of 
professional judgment. Thus, the 
guidelines do not present a simple 
blueprint into which a given set of facts 
may be inserted to receive a certain 
determination. Rather, careful expert 
judgment must be used. If questions 
arise concerning matters not clarified by 
these guidelines, guidance may be 
obtained from previous Commission 


toxicity, exposure, and risk assessments; - 


or from the Commission's Directorate 
for Health Sciences. 

These guidelines are intended to 
advise affected manufacturers and 
others of how the Commission intends 
to determine whether an art material or 
other product subject to the FHSA 
presents a chronic hazard. The . 
Commission intends that toxicologists 
acting under the LHAMA, or others 
acting under other provisions of the 
FHSA, will use these guidelines to make 
their determination of whether a product 
contains a carcinogen, neurotoxicant, or 


developmental or reproductive toxicant, 
and must be labeled accordingly. While 
it is not mandatory that persons follow 
these guidelines in making their 
determination of chronic toxicity, the 
Commission does intend to bring 
individual enforcement actions against 
improperly labeled products, or against 
the manufacturers, distributors, or 
retailers of such products. The 
supplemental definition of “toxic,’ 
however, is proposed as a substantive, 
binding rule pursuant to section 10({a) of 
the FHSA. This supplemental definition 
is not intended to limit the statu: 
definition of “toxic,” but seeks to 

three areas generally recognized as 
chronic hazards. 

Because the Commission is issuing 
these rules under the authority of the 
LHAMA, and section 10 of the FHSA, 
which authorizes the Commission “to 
promulgate regulations for the efficient 
enforcement of [the FHSA],” 15 U.S.C. 
1269{a), the Commission is not required 
to obtain a report from a chronic hazard 
advisory panel (“CHAP”) before 
rue ieanied oe oe below. 


appear at 16 CFR hg 
supplemental definition of “toxic” that 
defines chronic toxicity would appear at 
16 CFR 1500.3(c)(2){ii). The guidelines 

summarize discussions contained in 
documents prepared by the 
Commission's Directorate for Health 
Sciences. This preamble is also drawn 
from the backup documents and is 
intended to aid in interpretation of the 
proposed guidelines. Copies of the 
backup documents are available at the 
Commission's Office of the Secretary, 
Consumer Product Safety Commission, 
room 428, 5401 Westbard Avenue, 
Bethesda, Maryland. 

The Commission requests comments 
on the proposed guidelines and 
definition of toxic. In particular, the 
Commission is intersted in 
comments concerning similar work of 
international bodies and how the 
proposed guidelines and definition 
compare to the work of such bodies. 


B. Carcinogenicity 
1. Introduction 


This section discusses both the 
supplemental definition of “toxic” 
proposed below, that would supplement 
the existing definitions of “toxic” under 
the FHSA, and the proposed guidelines 
concerning carcinogenicity. The 
definition would apply in the situation 
— a substance presents a potential 


of carcinogenicity are especially needed 
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peaeeneen ee Seales tony period 
between the initial exposure to a 

— the appearance of 
tumors, (2) the fact that humans are 
exposed to multiple agents 
during the latency period under 
generally uncontrolled conditions (and 
other factors discussed below), and (3) 
the controversies that have surrounded 
the conditions under which tests 
showing a carcinogenic response in 
animals should be considered relevant 
to human risk. These factors make it 
impossible to demonstrate conclusively 
that such substances are human 
carcinogens. Nevertheless, considerabie 
agreement exists in the scientific 
community as to the nature and amount 
of evidence that should exist in order to 
conclude that a substance is a likely 
human carcinogen. 

The intent of the proposed guidelines 
is to incorporate those areas where 
there is a substantial consensus as to 
the evidence needed to support a 
conclusion that a substance is a likely 
human carcinogen. For substances 
where the available evidence does not 
meet this standard, or where there is 

about how the evidence 


proceed by rul 
in section 3 (a) of the FHSA, or by 
enforcement actions on a case-by-case 
basis to resolve the question of whether 
the substance presents sufficient 
evidence of an ability to be carcinogenic 
in humans that the substance should be 
considered toxic. 

Evidence for carcinogenicity largely 
comes from two sources: human studies 
(epidemiology) and animal studies (leng- 
term carcinogen bioassay). 
Epidemiology is a broad medical science 
that deals with the incidence, 
distribution, and control of disease in a 
population. Results from these 
epidemiologic and animal studies are 
supplemented with avsilubi« 
information from short-term tests, 
pharmacokinetics (absorption, 
distribution, metabolism, and 
elimination of substances), and other 
relevant toxicological data. The 
proposed guidelines would evaluate the 
toxicity of a substance on the basis of 
potential carcinogenicity by evaluating 
the available human and animal data. 
Under the proposed guidelines, 
substances for which “sufficient 
evidence” exists to demonstrate 
carcinogenicity from studies in humans 
would be considered to be toxic. In 
addition, those substances for which 


are defined as toxic, except that 
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As noted above, it will be necessary 
to continue to on under 
section 3({a) of the FHSA, or on 
enforcement actions, to resolve 


these guidelines. In this regard, the 
Commission is aware that the criteria 
stated in the guidelines do not lend 
themselves to a mechanical application. 
A number of the criteria include 
statements that themselves can be 
applied to particular chemicals only by 
the exercise of expert technical 
judgment. For ae one of the 
factors stated below for determining 
that an epidemiological study shows a 
casual relationship between exposure to 
an agent and cancer is that “[aj}l 
possible confounding factors which 
could account for the observed 


judgment is required to identify possible 
confounding factors and to evaluate 
whether the available data are adequate 
to eliminate the factors as causes of the 
observed association. In some instances, 
this determination will not be 
straightforward. In these cases, the 
guidelines will not resolve the 
controversy, and it may be appropriate 
jie the ee to — ; 

emaking to resolve the controversy, 
or to bring enforcement actions in which 
the toxicity of the substance would be 
established on a case-by-case basis. 

Although there are many difficult 
issues related to the sutatpeahetion of 
cancer yon in animals and oe 
criteria for defining city have 
been established by groups, 
such as the International Agency for 
Research on Cancer (IARC), the 
American National Standards Institute 
(ANSI), and the U.S. eo 
Protection es rig oxo 

The following Donee explains the 
scientific principles and evidentiary 
approach upon which a determination 
that a substance is a “sufficient 
evidence” human or animal carcinogen 
or a “limited human evidence” 
carcinogen would be based. The criteria 
that are commonly used to evaluate the 
evidence derived from human and 
animal carcinogenesis data outlined in 
the following sections are similar to 
those of IARC and EPA, except for a few 
differences that are explained below. 


2. Assessment of Evidence for 
Carcinogenicity From Studies in 
Humans 


a. Discussion. Epidemiological studies 
are the only direct means of assessing 
carcinogenicity of a substance in 


humans (the Office of Science 
Technology 


(OSTP), 1985, Principle #15). 
Epidemiologic data are obtained from 
occupational, therapeutic or consumer 
exposure to a substance. These studies 
can provide sufficient evidence for a 
causal hypothesis (such as that between 
cigarette smoking and lung cancer) and 
reasons for prevention of a 
health hazard (OSTP, 1985, p. 10421). 
They examine both the distribution of a 
disease using descriptive studies 
(correlational ae diesesd thes and 
determinants of a disease using 
analytical studies (case control and 
cohort methods) (OSTP, 1985, Principles 
#416 & 17, p. 10377). 

A quality epidemiological study 
should have a clear and detailed 
description of a study population, 
disease, and exposure. The design of the 
study should have dealt with bias and 
confoun factors that can influence 
the risk of disease by matching, or the 
analysis should have dealt with bias 
and confounding factors by statistical 
adjustments (IARC, 1987, Suppl. 7, p. 26). 
The study should describe the 
determination of statistical parameters, 
such as relative risk, odds ratio, 
absolute disease rate, confidence 
intervals, significance tests, and 
adjustments made for confounding 
factors. The study should also describe 
the selection and characterization of 
exposed and control population, the 
adequacy of duration, the quality of 
— up, and the identification of bias 

ounding factors. A causal 

susieaaian is strengthened by the 
observation of a dose-response 
relationship, the consistency and 
reproducibility of results, the a 
and specificity of the association, the 
mechanism of action, and other 
“Saree OSTP, 1985, - 10421). 

In assessing the s 
epidemiological studies, it is necessary 
to take into account the possible role of 
bias, confounding factors, and chance 
(LARC, 1987, Suppl. 7, p. 26; OSTP, 1985, 
Principle #18, p. 10377). “Bias” means 
that the operation of certain factors in 
the design and execution of a study lead 
erroneously to a stronger or weaker 
association between an agent and the 
disease than in fact exists. Confounding 
factors are factors associated with a test 
agent which create a situation in which 
the relationship between the test agent 
and a disease is made to appear 
stronger or weaker than it truly is as a 
result of the association between the 
confounding agent(s) and the test agent. 
Chance relates to the statistical 

observed causal 
association between the exposure to the 


agent and the development of the 


disease. This is ascertained by proper 
statistical analysis of the data. The 
statistical power of a study depends 
upon the size of the study group, the 
number of subjects exposed, and the’ 
level of excess risk which is required to 
be detected (OSTP, 1985, p. 10423). 

The common problem encountered in 
epidemiological studies involving 
chemicals are: Long latent periods that 
exist between exposvre to a 
carcinogenic agent and the development 
of cancer; inability to control for 
confounding risk factors; exposures to 
mixtures of chemicals; frequent absence 
of appropriate groups from the study; 
and difficulty in obtaining accurate and 
unbiased historical exposure 
assessment, disease ascertainment, and 
direct detection of relatively low level 
cancer risk (OSTP, 1985, p. 10424). These 
studies are inherently capable of 
detecting only comparatively large 
increases in the relative risk of cancer. 
Negative results even from high quality 
epidemiological studies cannot prove 
the absence of an association between 
the carcinogenic effect and the exposure 
(OSTP, 1985, Principle #19, p. 10377). 
However, a well-designed and 
conducted epidemiological study with 
well-defined and usable exposure data 
can be used to assess upper limits of 
risk. Such a study is especially useful in 
this regard if there is animal evidence 
from well-conducted studies to show 
that the agent is potentially carcinogenic 
in humans (EPA, 1986, p. 33996). 

The proposed criteria stated below for 
assessing the evidence of 
carcinogenicity derived from human 
studies agree with those outlined by 

except that the “No Data 


deleted because they are not necessary 
for the purpose of defining toxicity. The 
criteria also agree with those of IARC, 
except that the “Evidence Suggesting 
Lack of Carcinogenicity” classification 
is deleted for the same reason, and the 
criteria suggested below include life- 
threatening benign tumors in the 
evaluation of human studies for the 
purpose of protecting public health. In 
this regard, the Commission agrees with 
the EPA's position on benign tumors, 
because the threat to life is the most 
important consideration in health risk 
evaluations. Benign tumors could be life 
threatening if they are critically located, 
such as brain tumors (gliomas), which 
can compress and destroy the 
surrounding brain tissue, or tumors 
located in endocrine glands (hormone 
producing glands, like the pancreas or 
pituitary), which can cause an 
imbalance of critical hormones. 





The American National Standards 
Institute (ANSI, Z129.1-1988) did not 
specify criteria for the evidence of 
carcinogenicity derived from 
epidemiological studies but made use of 
er in its overall 
categorization of carcinogens. 

A casual relationship between 
e to an agent and cancer is 
established if one or more 
epidemiological investigation that meets 
the follo criteria shows an 
association between cancer and 
exposure to the agent: (1) No identified 
bias that can account for the observed 
association has been found on 
evaluation of the evidence, (2) all 
possible confounding factors which 
could account for the observed 
association are eliminated after 
consideration, and (3) based on 
statistical analysis, the association has 
been shown unlikely to be due to 
chance. 

b. Categories of human evidence. The 
following categories of evidence from 
human studies have been developed. 

i. Sufficient evidence of 
carcinogenicity in humans. The 
evidence is considered sufficient when 
all three of the above criteria for 
establishing a casual! relationship 
between exposure to the agent and 
development of cancer are fully met. 
Evidence in this category would 
establish that a substance is toxic under 
the proposed definition. 

ii. Limited evidence of carcinogenicity 
in humans. The evidence is considered 
limited for establishing a casual 
relationship between exposure to the 
agent and cancer when a casual 
interpretation is credible, but chance, 
bias, or other confounding factors could 
not be ruled out with reasonable 
confidence. Evidence in this category 
would establish that a substance is toxic 
under the proposed definition. 

iii. Inadequate evidence of 
carcinogenicity in humans. The 
evidence is considered inadequate when 
all of the above three criteria for 
establishing a casual relationship 
between exposure to the agent and 
cancer are not met, leaving an 
alternative explanation to be equally 
likely. Evidence in this category is 
insufficient to establish that a substance 
is toxic under the definition proposed, 
but does not imply that non- 
carcinogenicity has been proven. 


3. Assessment of Evidence for 
Carcinogenicity in Animals 

a. Relevance of animal data to 
humans. In the absence of adequate 
human data, the next best source of 
evidence of the carcinogenicity of 
chemicals is animal data, which are 


similar in humans and animals. (2) 
Several agents, e.g., 4-aminobiphenyl, 
bis (chloromethyl) ether, 
diethylstilbestrol, melphalan, 
methoxalen plus ultraviolet radiation, 
mustard gas and vinyl chloride were 
first found to be carcinogenic in animals 
studies before they were found to be 
carcinogenic in human studies (LARC, 
1987, Suppl. 7, p. 22). (3) Information 
evaluated by IARC shows that, out of 
the 44 agents for which there is 
“sufficient” or “limited” evidence of 
carcinogenicity to humans available, all 
37 agents that have been tested 
adequately were found to produce 
cancer in at least one animal species. 
Based on this observation, IARC stated: 
“Although this assocation can not 
establish that all agents that cause 
cancer in experimental animals also 
cause cancer in humans, nevertheless, in 
the absence of adequate data on 
humans, it is biologically plausible and 
prudent to regard agents for which there 
is sufficient evidence (see p. 30) of 
carcinogencity in experimental animals 
as if they presen ogenic risk | 
to humans.” (IARC, 1987 Suppl. 7, pp. 22 
& 30). 

b. Factors in the consideration of 
animal data. Animal studies to 
determine the carcinogencity of an agent 
involve both exposure of laboratory 
animals to the agent for a long period of 
time (several months to the entire life 
span) and histopathologic examination 
of the animals at the end of the study to 
detect an exposure-related increase in 
tumor incidence. Criteria for assessing 
the quality and adequacy of animal 
studies have been discussed by various 
groups (OSTP, 1985; National 
Toxicology Program (NTP), 1984). A 
good animal study (carcinogen 
bioassay) requires consideration of a 
variety of factors. For example: (1) The 
species and strain of animals used in the 
study should have a sufficient historical 
data base; (2) animals should be disease 
free and kept under good housing 
conditions and animal care; (3) the 
number of animals/group/sex should be 
adequate; generally 50 or more 
of each sex-group should be used; (4) 
animals should be randomly distributed 
in the groups; (5) dose levels selected 
should be adequate; at least one of the 
doses should be close to the maximum 
tolerated dose (MTD); doses in excess of 
the MTD may lead to increased 
mortality, excessive toxicity, or other 
unphysiologic conditions not considered 
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a two-year period is generally used in 
rodents) (NTP, 1984). 

Other factors associated with a good 
animal cancer bioassay or study that 
must be considered in assessing the 
evidence are: (1) Whether data 
collection and reporting are complete 
and clear, (2) Whether routes, exposure 
patterns, and possible mechanisms of 
cancer induction are relevant to the 
human situation, e.g., tumor 
development only at the site of 
transplant or injection of a material, or 
bladder tumors in the presence of 
bladder stones (OSTP, 1985, p. 10414; 
Principle #4, p. 10376), (3) whether 
metabolic-pharmacokinetic properties 
are affected, and whether are 
required for activation of 
produce cancer are lacking 
humans do not have the same metabolic 
ican necessary in the test 

the carcinogenic effect, the 
evidence may not be relevant to 
humans, (4) results of short-term in vivo 
and in vitro tests provide additional 
information concerning a judgment of 
carcinogenicity of a chemical (OSTP, 
1985, Principle #5, p. 10376), and (5) 
whether the methods used for statistical 
analysis are clearly stated and are 
ie aie accepted techniques for 

analyzing carcinogen bioassays (IARC, 
1987, Suppl. 7, p. 26; OSTP, 1985, p. 
10417). 

The confidence in evidence of 
carcinogenicity derived from animal 
studies increases: With an increase in 
the number of responding species, 
strains, sites, dose levels, experiments, 
or unusual tumor types; with the 
increase in the statistical significance of 
increased tumor incidence over controls; 
with dose-related increases in the 
proportion of malignant tumors and total 
tumors; and with shorter times between 
the start of chemical exposure and the 
onset of the tumor. 

Benign tumors in experimental 
animals frequently represent a stage in 
the evolution of malignant neoplasms, 
but they may be endpoints that do not 
readily undergo transition to 
(IARC, 1987, Suppl. 7, p. 23; OSTP, 1985, 
p. 10416). However, if an agent is found 
to induce only benign neoplasms, it 
should be suspected of being a 
carcinogen and it requires further 
investigation. Consistent with this 
observation is a recent review of over 


few chemicals 3%) causing only benign 
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with malignant 


In evaluating carcinogenicity studies, 
tumor data at sites with high 


manner; (5) negative or inconclusive 
results are obtained from a spectrum of 
short-term tests for mutagenic activity; 
and (6) excess tumors are found to occur 
only in a single sex (EPA, 1986). 

c. Comparison with EPA criteria. The 

eee 
derived from evidence from animal 
studies agrees with that promulgated by 
EPA, except for the following 
differences. 

(i) The “No Data Available” and the 
“No Evidence of Carcinogenicity” 
classifications of EPA are not used 


(except for drugs, food additives, and 


cosmetics), and therefore such 
categories are not needed. 

(ii) An increased incidence of benign 
tumors, with an indication that the 


contri| 


not be treated this way by EPA’s 
criteria. The Commission, after care 
review of the available studies, has 


considered to have the same potential 
haga hereon agg 
In addition, benign tumors in 


experimental frequently 
siguemanha.ctigele Diy erdietion of 
malignant tumor, as stated earlier. 
(iii) Increased tumor incidences at 
independent multiple sites of origin in 
the same species and study are 
considered as separate responses. Such 
would be considered as a 
eee 


produce 

indicates that it has a wide range of 
carcinogenic potential, similar to such 
an indication from responses in multiple 
strains, species, or experiments. 

d. Comparison with IARC’s criteria. 
The proposed definition of 

city derived from animal 
studies is also in t with that 
formulated by IARC, with the following 
exceptions. 

i. The “Evidence Suggesting Lack of 
Carcinogenicity” classification is 
deleted since it is not necessary for the 
purpose of defining toxicity. 

ii. According to LARC’s criteria, 
—e in ee rates have high 

sms that are known to have 
techie rates would be viewed as a 
“limited evidence,” as opposed to a 
“sufficient evidence,” classification. 
EPA's criteria, on the other hand, 
provide that such evidence should 
contribute to the “sufficient evidence” 
determination, which could be changed 
to “limited evidence” on a case-by-case 
basis, upon the specific 
information as described above in the 
section dealing with tumor data at sites 
with high background rates (EPA, 1986). 
The Commission, after careful review of 
available data, concludes that EPA's 


iv. Increased incidence of tumors at 
independent multiple sites of origin in 
the same species and study are treated 
as discussed above in section B.3.c.(iii) 
concerning differences from EPA's 
classification scheme. [ARC's approach 
is similar to that of EPA's. 

e. ANSI definitions. ANSI Z129.1 
NE eae 
dence of carcinogenicity derived 
Sous Gntushahadas ted tecaioann et 
animal data in its overall definitions of 


carcinogenicity. 
f. Categories of animal evidence. 


derived from animal cancer bioassay 
studies. 

i. Sufficient evidence of 
carcinogenicity in animals. Sufficient 
evidence of carcinogenicity requires that 
the substance has been tested in well- 
des’ and -conducted studies (e.g., as 

mducted by the National Toxicology 
p< or consistent with the OSTP 
guidelines) and has been found to elicit 
a statistically significant (p <0.05) 
exposure-related increase in the 
incidence of malignant tumors, 
combined malignant and benign tumors, 
or tumors if there is an indication 
of the ability of such benign tumors to 

: (a) In one or 


experimen ing 
administration or dose levels; or (b) to 
an unusual degree in a single 
— (one a 
to unusual tumor type, 
tumor site, or early age at onset 
of the tumor. The presence of positive 
effects in short-term tests, dose- 
response effects data, or structure- 
activity relationships are considered 
additional evidence. If evidence of 





carcinogenicity means that the 
bstance has been tested and found to 


only one species, strain, and site and 
such evidence otherwise does not meet 
the criteria defined for “sufficient 
evidence” in the above section; (b) 
evidence derived from studies which 
can be interpreted to show positive 
carcinogenic effects but which have 
some qualitative or quantitative 
limitations with respect to particulars, 
such as doses, exposure, follow w 
survival time, number of animals/group, 
or reporting of the data, which would 
prevent consideration of the evidence as 
“sufficient” (category i above); or (c) an 
increase in the incidence of 
tumors if there is no indication of the 
ability of the tumors to progress to 

cy. If only “limited” animal 
data exist for a substance, the substance 
shall not be considered toxic under the 
proposed definition. 

iii. Inadequate evidence of 
carcinogenicity in animals. Inadequate 
evidence of carcinogenicity includes 
that evidence which cannot be placed 
into “sufficient” or “limited” categories, 
or which is derived from poorly- 
conducted studies with major 
qualitative and quantitative limitations, 
such as inadequate dose, too few 
group, poor survival, or 

reporting, so that there can 
be no interpretation of the data as 
showing either the presence or absence 
of a carcinogenic effect. Data in this 
category do not establish a substance as 
toxic under the proposed definition. 


C. Neurotoxicity 
1. Introduction 


This section discusses “neurotoxicity” 
for purposes of supplementing the 
definition of “toxic” under the FHSA 
and for providing guidelines concerning 
neurotoxicity. The discussion presents a 
synopsis of criteria for the 
determination of the neurotoxicity of 
substances based on animal or human 
data. The definition would apply when a 
substance presents a potential risk of 
neurotoxicity. 

This discussion reflects the 
Commission's assessment of the most 
current scientific knowledge and 
consensus in this field (WHO, 1986; 
EPA, 1985; Spencer and Schaumburg, 
1985; Hartman, 1988; OTA, 1990). For 
substances where the available 
evidence does not meet this standard, or 
where there is controversy about how 
the evidence should be evaluated, the 


animals 
inadequate 


Commission may proceed by 
rulemaking, as provided in section 3(a)} 
of the FHSA, or by enforcement actions 
on a case-by-case basis to resolve the 
question of whether the substance 
presents sufficient evidence of an ability 
to be neurotoxic in humans that the 
substance should be considered toxic. 

Test methods to determine certain 
neurotoxicity endpoints (manifestation 
of a neurotoxicity effect) are available 
(Anger, 1885, 1986, 1989; Baker, et a/., 
1990; Johnson and Anger, 1983; Hartman, 
1988; Tilson, 1989; EPA, 1985; WHO, 
1986). Several federal agencies 
regulating toxic substances and drugs 
have guidelines to evaluate 
neurotoxicity as a part of acute and 
chronic toxicity testing and safety 
evaluation. The EPA has published 
neurotoxicity test guidelines (EPA, 1985) 
and is currently developing 
neurotoxicity risk assessment 
guidelines. 

The U.S. National Institute of . 
Occupational Safety and Health 
(NIOSH) has recommended national 
strategies for the prevention of 
neurotoxic disorders (NIOSH, 1988). 
NIOSH has listed 65 historically 
established human neurotoxic agents, 
major sources of exposure to them, 
neurotoxic effects associated with 
various and chemicals for which 
neurobehavioral effects have been 
reported. 

Evidence of neurotoxicity is evaluated 
by the quality and adequacy of the data 
and consistency of responses induced 
by a suspect neurotoxicant. Criteria to 
yo pe evidence derived from human 


owing sections are based on those of 
the World Health Organization (WHO), 
NTP, EPA, and NIOSH. 

Evidence for neurotoxicity comes 
largely from human studies and animal 
studies. The proposed guidelines would 
evaluate the toxicity of a substance on 
the basis of potential neurotoxicity 
based on available human and animal 
data. Under the proposed guidelines, 
substances would be considered to be 
toxic if “sufficient evidence” or “limited 
evidence” exists to demonstrate 
neurotoxicity from studies in humans. In 
addition, those substances for which 
there is “sufficient evidence” of 
neurotoxicity in animals are defined as 
toxic except that evidence derived from 
animal studies that has been shown not 
to be relevant to humans is not included. 

The criteria in these guidelines are not 
intended to be mechanically aa but 
rather should be interpreted with the 

exercise of expert technical judgment. 
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a. Definition of neurotoxicity. 
Neurotoxicity is any adverse effect on 
the structure or function of the nervous 
system by any substance, physical, 
chemical or biological in nature. The 
term “adverse effect” as used here 
means any undesirable effect on the 
nervous system caused by direct or 
indirect actions on the nervous system 
following acute, subchronic, or chronic 
exposures. The effect may be immediate 
or delayed, reversible or irreversible. 

Characteristics of “adverse effects” 
include the following: (1) Side effects 
(unwanted effects) or effects due to 
overdosing; (2) functional or structural 
responses in the nervous system that 
promote compensation to restore normal 
function; and (3) any alteration from 
baseline (the individual's particular 


ability to survive, undergo repair, or 
adapt to the environment. This 
definition includes chemicals that 
damage neurons directly, such as 
glutamate which directly stimulates 
receptors, or indirectly, such as carbon 
monoxide which decreases the 
availability of oxygen. 

Adverse effects must be considered 
within the context of agent usage and 
exposure scenario (ICON, 1990). 

b. The nervous system: background 
and definition. Effects on the nervous 
system will be considered in relation to 
the two major anatomical divisions: 
Central and peripheral. The central 
nervous system consists of the parts of 


efferent (motor) fibers; sho vies of 
fibers are represented in 

components of the ocus nie 
(WHO, 1986). 

Basic cellular elements of the nervous 
system are neurons, glial cells 
associated with blood vessels, and other 
specialized lial and connective 
tissue cells (WHO, 1986). Neurons 
contain multiple short processes, called 
dendrites, which receive information 
from other nerve cells, and a single long 
axon that conducts electrical signals to 
other neurons and muscles, and to and 
from skin, muscles, and glands. The 
axon terminates at a synapse where 

-encoded information is 
conveyed to neurons or muscles. Glial 
cells in the central nervous system 
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comprise the supporting structure of 
nervous tissue. 

Neurons are atypical cells because the 
dendrites and the axon are 
metabolically inactive and collectively 
are much larger than the cell body 
(somata), which alone is responsible for 
all the metabolic activity required for 
maintenance of the entire cell (WHO, 
1986). The structure of neurons provides 
an enormous surface area for chemical 
exposure, and consequently, chemical 
injury. For example, a peripheral neuron 
located in the lumbar portion of the 
spinal cord and innervating a muscle in 
the foot is about a meter long and 
contains a long column of cytoplasm. 

Some chemicals may interfere in the 
maintenance of this cytoplasm column 
by, for example, interrupting 
transportation of nerve impulses along 
the axon. In this way a chemical such as 
n-hexane, and n-methylbuty! ketone 
may affect the nervous system. 
Chemicals such as triethyl tin may 
induce changes in the metabolic system 
of the somata, which may then cause 
degenerative changes in the entire 
neuron. A chemical such as triethyl tin, 
hexachlorophene, or lead, may alter 
myelinating cells (myelin is a fatlike 
substance forming a sheath around 
certain nerve fibers), cytoplasmic 
processes, or the myelin sheath, thereby 
causing neurotoxic effects. Intracellular 
elements of intraneural blood vessels 
may be altered by chemicals such as 
lead and misonidazole. Secondary 


changes may then occur in other tissues, 
such as voluntary muscles O, 1988). 
Several means exist for cals to 
enter the nervous system. Although the 
nervous system is largely protected from 
chemicals entering into nerve cells 
through blood, the blood-brain barrier is 
not complete. Some chemicals, 
especially the lipid soluble type, may 
still cross the barrier. Another mode of 
entry of chemicals is by a into 
peripheral nerve terminals. The 
chemical is then transported to the cell 
bodies in the CNS through the axon. 
Parts of the nervous system such as 
neurons of the autonomic nervous 
system and the sensory ganglia, certain 
parts of the brain (e.g., near the 
beginning of the spinal cord), and to a 


limited extent, the retina in the eye, are 
outside the blood-brain barrier and are 
likely to be more exposed to neurotoxic 
chemicals than are other parts (WHO, 


1986). 

Some other factors that may influence 
susceptibility to effects are the size and 
ee ae ee 
and type of the various 
neurotransmitters in different regions of 
the nervous system, the integrity of 
cellular membranes, the type of 


fewer 

the globus pallidus, is likely to be more 
susceptible to hypoxia (abnormal 
condition resulting from decrease in 
oxygen supplied to or used by body 
tissue) than a more vascularized tissue 
of the nervous system, such as the 
cerebral cortex. However, in some cases 
where cells have a high requirement for 
oxygen, they may be more sensitive to 
hypoxia in spite of the high 
vascularization than less vascularized 
tissue having a low requirement for 
oxygen. For example, neurons of the 
grey matter of the cerebral cortex are 
more vascularized than the myelinated 
axons of the cerebral white matter. 
However, the neurons are more 
sensitive than the axons to hypoxia 
because have a higher requirement 
for oxygen the axons for 

meta 

c. Manifestations of neurotoxicity. 
Common manifestations of neurotoxicity 
may be categorized into four types: 
Sensory effects, motor effects, 
autonomic effects, and 
pathophysiological effects (changes to 
the structure and function of nerve cells 
and tissue). 

Common signs and symptoms of 
sensory effects include anxiety, 
irritability, apathy, lethargy, attention 
difficulty, illusion, delusion, 
hallucinations, dementia (mental 
deterioration), depression, euphoria, 
stupor (partial or nearly complete 
unconsciousness), and coma. Other 
signs and symptoms of sensory effects 
ere abnormalities of (a) Smell, vision, 
taste, hearing, skin senses (for example, 
numbness, pain); (b) ercotencnn 
(reception of information given by 
sensory nerve terminals conce: 
movements and position of the body; it 
occurs chiefly in the muscles, tendons, 
and the labyrinth); and (c) cognitive 
effects such as short-term memory, 
learning, verbal and non-verbal long- 
term memory, and problem solving. 

Common signs and symptoms 
motor effects are muscle weakness, 
abnormal body posture or gait, 
paralysis, spasticity, rigidity, tremor, 
dystonia {abnormal muscle tone), 
incoordination, hyperactivity, 
myoclonus (alternate cycles of im 
and spasm in rapid succession 
muscle or of a group ae. 
fasciculations (spontuneous 
contractions of a number of muscle 
fibers supplied by a single motor nerve 
filament), cramps, seizures, and 
convulsions. 

Common signs and symptoms of 
autonomic effects are abnormalities in 


control of functions related to (a) 
Temperature that may be 
for example, in sweating; (b) the 
gastrointestinal tract that may be shown 
in diarrhea, salivation, or a change in 
—_— (c) the cardiovascular system, 
a change in heart rate; and 
im changes in other functions, such as, 
urination, sexual functions, and 
lacrimation (tearing). 

Common pathophysiological effects 
on the nervous system are as follows: 
(a) Neuronopathies (partial or complete 
loss of the neuronal cell body, its 
processes, collaterals, or terminations); 
(b) myelinopathies (segmental or focal 
demyelination which means destruction 
of myelin, a fatlike substance forming a 
sheath around certain nerve fibers); (c) 
axonopathies (axonal degeneration); (d) 
disruptions in synaptic transmission 
(synthesis, storage, degradation, 
transport, release, and binding to 
specific membrane rs of 
neurotransmitter chemicals); {e) changes 
in levels and functions of ion channels 
(sodium and potassium ions responsible 
for depolarizing and repolarizing the 
membrane respectively) and changes in 
related enzymes such as neurotoxic 
esterases. 


2. Evidence of Neurotoxicity: General . 
on 


Evidence of neurotoxicity is derived 
from toxicological studies related to 
neurobehavior, neurochemistry, 
neuropathophysiology, and 
neurodevelopment in humans and in 
animals. Major objectives of a 
neurotoxicity study are to detect and 
characterize toxicity endpoints, identify 
changes in the structure and function of 
the nervous system, characterize the 
changes associated with exposure, 
assess the existence of any dose-time- 
response association, and elucidate the 
mechanism of neurotoxicity (Hartman, 
1988; WHO, 1988). 

Neurobehavioral studies determine 
the effect of a chemical exposure based 
on observations of the behavioral 
functions of the subject. Some of the 
behavioral functions tested in 
these studies are motor and 
steadiness, attention/response speed, 
manual dexterity, visual perception/ 
memory, auditory memory, verbal 
abilities, attention/vigilance, profiles of 
mood state, and respondent and operant 
behavior. 

Neurochemical studies determine the 
effect of a chemical exposure on 
changes in the level, activity, and 
pattern of neurotransmitter 
such as acetylcholine, noradrenaline, 
dopamine, glycine, serotonin, and of 
enzymes like neurotoxic esterases. 





Neuropathophysicological studies 
determine the effect of chemical 
exposure on the structure and function 
of the nerve tissues. Observed effects 
and types of studies include: (1) 
Degeneration, or demyelination of nerve 
tissues; (2) encephalography (electrical 
activity measurements of the brain); (3) 
evoked potential (electrical phenomena 
evoked in the brain by external activity 
such as auditory, visual, or 
somatosensory stimuli); (4) 
electromyography (recording electrical 
activity from a muscle); (5) ; 
electroneurography (measurement of 
both motor and sensory nerve 
conduction velocities); (6) temperature 
threshold; and (7) quantitative testing 
for cutaneous (skin) sensation. 

Developmental neurotoxicity studies 
are concerned with adverse effects on 
the structure of the nervous system or 
on neurobehavioral functions related to 
physical growth and development (Wier, 
et al., 1989). 

Several major difficulties in 
determining neurotoxicity of chemicals 
exist. Problems may arise regarding the 
ability of the nervous system to conform 
with the immediate environment, from 
the scientific community's incomplete 
understanding of the neurotoxic effects, 
from interspecies differences in 
structure and complexity of functions, 
and since a very wide range of normal 
neurological and physiological functions 
of the nervous system can mask the 
ability to observe effects due to 
chemical exposure. Suitable methods 
are unavailable to detect changes in 
adaptive capacity of the nervous 
system, in homeostatic functioning, as 
well as in movement pattern, fatigue, 
and the ability to perform complex 
tasks. It is, therefore, clear that a single 
test may not suffice to detect 
neurotoxicity (WHO, 1986). 

Evidence for neurotoxicity comes 
from two sources, namely, studies in 
humans and studies in animals. Results 
from these studies are evaluated in view 
of the available information on 
histopathology (changes in tissues), 
enzyme inhibition, metabolism, and 
other relevant toxicological data to 
determine if there is a casual 
association between exposure to a 
chemical and neurotoxicity. 


3. Evidence of Neurotoxicity Derived 
From Studies in Humans 


a. Discussion. Direct evidence of 
human neurotoxicity comes from a 
observations of humans. A quality 
human study should have a clear and 
detailed description of the studied 
population, disease, and exposure. A 
neurotoxicant can produce more than 
one neurotoxic effect including those 


related to sensory, motor, learning/ 
memory, or mood activity. The history of 
occurrence of the effect should be 
relatively complete, and past events 
should be substantiated by medical 
records if possible. The design of the 
study should have dealt with bias and 
confounding factors that can influence 
the risk of disease by matching, or in the 
analysis by statistical adjustments. The 
study should describe the determination 
of statistical parameters, such as 
relative risk, odds ratio, absolute 
disease rate, confidence intervals, 
significance tests, and adjustments 
made for confounding factors. It should 
also describe the selection and 
characterization of exposed and control 
populations, size of the population 
groups, adequacy of duration, 
completeness, and quality of follow up. 
A causal association is strengthened by 
the observation of a dose-response 
relationship, consistency and 
reproductibility of results, strength and 
specificity of the association, and an 
established mechanism of action. 

The evaluation of human 
neurotoxicity studies should consider 
many factors including age, sex, 
socioeconomic status, health, 
neurological disorders and other 
diseases, drug treatment history, 
recreational drug use, motivation of the 
test and reference groups, life style 
(alcohol, smoking, etc.), education level, 
individual levels of alertness, emotional 
state, and levels of sleep and fatigue. 
Tests should be blind and test sites free 
from distractions. Confounding factors 
to be considered in evaluation of these 
studies include allergic and 
idiosyncratic reactions. Other complex 
issues to be considered are: immediate 
versus delayed toxicity, reversible 
versus irreversible effects, local versus 
systemic effects, acute versus chronic 
effects, and tolerance development 
(Hartman, 1988; OTA, 1990; Anger, 1989; 
Jonson and r, 1963; Hooper, 1987). 

Major difficulties encountered in 
studies in humans are the delayed 
neurotoxic effects, exposures to 
mixtures of chemicals, and the lack of 
information on the effects of acutely 
non-toxic low-dose levels of 
neurotoxicants over a long period of 
time. 

Examples of representative 
neuropsychological and physiochemical 
test methods for major neurotoxicity 
endpoint categories are listed in 
Appendix 1 (Hartman, 1988). 

b. Evidence of neurotoxicity derived 
from studies in humans. Since 
neurotoxic effects are very complex and 
often subtle in nature, scientific 
judgment is necessary in classifying the 
evidence. The confidence in evidence of 
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neurotoxicity derived from human 
studies increases with the observation 
of a dose-response relationship, - 
consistency and reproducibility of 
results, strength and specificity of the 
association, and conformance with an 
established mechanism of action. 

i. Sufficient evidence of neurotoxicity. 
“Sufficient evidence” for a casual 
association between exposure to a 
chemical and neurotoxicity is 
considered to be present when the 
following four criteria are met. (1) A 
consistent pattern of neurologi 
dysfunction is observed in multiple 
studies. (2) The adverse effects/lesions 
in the nervous system account for the 
neurobehavioral dysfunction with a 
reasonable degree of certainty. (3) All 
identifiable bias and confounding 
factors are discounted after 
consideration. (4) Based on statistical 
analysis, the association has been 
shown unlikely to be due to chance with 
reasonable certainty. 

ii. Limited evidence of neurotoxicity. 
“Limited evidence” of neurotoxicity 
means that evidence is less than 
convincing , i.e., one of the above 
“sufficient evidence” criteria for 
establishing a causal association is not 
met. Thus, uncertainties exist in 
establishing the association between 

to a chemical and the 
neurotoxic effect. 

iii. Inadequate evidence of 
neurotoxicity. “Inadequate evidence of 
neurotoxicity means that evidence does 
not meet the criteria of the above two 
— and that no interpretation of 
the data show either the presence or 
absence of a chemical exposure-related 
neurotoxic effect. 


4. Evidence of Neurotoxicity Derived 
from Studies in Animals. 


a. General considerations. In the 
absence of human data, the next best 
source of evidence of neurotoxicity is 
animal data which may be considered 
relevant to humans for the following 
reasons: (1) Anatomy, physiology, 
histology, and biochemistry of the 
nervous system in humans and 
mammals are essentially similar; (2) 
chemical agents first found to be 
neurotoxic in humans, such as 
methylmercury, carbon disulfide, n- 
hexane, methy! ethyl ketone, methyl 
butyl ketone, and dichloroacetaldehyde 
are also neurotoxic in animals; and (3) 
agents, like aluminum and pyridoxin 
phosphate (vitamin B6), first identified 
in animal studies as neurotoxic were 
later found to be neurotoxic in humans 
(WHO, 1989). In neurotoxicity studies, 
animals are dosed acutely 
subchronically, or chronically. 
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Neurotoxicity endpoints are studied 


designed either to screen or investigate 
a mechanism of action of neurotoxicity, 
 Caterta for apachsing quality ond 

or ity ani 
adequacy of animal studies have been 
discussed by various groups (WHO, 
1986; EPA, 1985; Hartman, 1988; Tilson, 
1987, 1989; OTA, 1990). The major 
factors indicative of a good quality 
animal study are the following. (1) 
Species, sex, age, health, housing 
conditions, and nutrition of the animals 
are suitable for the test. (2) The number 
of animals/group/sex are adequate. (3) 
Animals are randomly distributed in the 

ups. (4) Dose levels, duration, and 

eutnie selected are adequate to 
detect the adverse neurotoxic effects. (5) 
Data collection and reporting are 
complete and clear. (6) Routes and 
exposure pattern are relevant to the 
human situation. (7) Test methods used 
for statistical analysis are appropriate, 
clearly stated, and are the generally 
accepted techniques for analyzing 
neurotoxicity studies (WHO, 1986; EPA 
= Hartman, 1988; Tilson, 1989; OTA, 
1990). 

A good quality animal study requires 
consideration of reliability, sensitivity, 
and validity of the results (Vorhees, 
1987). Interpretation of neurotoxicity 
data should consider: (1) If the 
neurotoxic effects are caused by a single 
dose (such as cholinesterase inhibitors 
and pyrethrins); (2) if effects are 
reversible or irreversible (reversible 
effects may-indicate compensation or 
adaptation rather than a simple acute 
effect); (3) if neurotoxicity is delayed; (4) 
if a threshold exists (effects may appear 
only after changes in the nervous system 
caused by repeated exposures have 
reached a threshold limit); and (5) if 


eeding, 
sleeping, and mating (WHO, 1988). 

b. Categories of neurotoxicity studies. 
Six common representative categories of 
neurotoxicity studies, with a few 
examples of test methods in each 
category, to determine various 
pte endpoints are listed 

i. Neurobehavioral studies are 
concerned with adverse effects of a 
chemical on the behavior of.an 

Behavior may be defined as 


based on the functional relations that 
control their occurrence (WHO, 1988). 
These three 


types are respondent 
_ behavior, operant behavior, and mixed 
behavior. 


Respondent behavior is controlled 
mainly or exclusively by the prior 
occurrence of an event (stimulus) in the 
environment. The events are referred to 
as eliciting stimuli. A classic example of 
unconditioned re dent behavior is a 
dog's salivation when food, an 
unconditioned stimulus, is placed in the 
dog’s mouth. 

Operant behavior is apparent 
exclusively from its consequences and is 
also referred to as emitted bahavior. 
Operant behavior occurs with no known 
observable eliciting stimulus. For 
example, when an animal is exposed to 
a novel environment, it will show a 
characteristic pattern of exploratory 
activity initially, followed by a 
slowdown. The environment is not 
eliciting stimulus. However, the motor 
activity is associated with the 
environment. 

Some behavior, known as mixed 
behavior, is known to have both 
respondent and operant components. 
For example, bird pecks are controlled 
partly by eliciting stimuli and partly by 
response consequences. 

Both respondent and operant 
behaviors may be modified by the 
conditio (learning) process. For 
example, when food (a ‘aateanedy 
— is placed in a dog’s mouth 

after a special note is sounded (a 
conditioning stimulus) and the 
procedure is repeated for some time, the 
sound of the note alone starts inducing 
salivation, without placing food in the 
os mouth: a conditioned respondent 
behavior. A conditioned operant 
behavior occurs, for example, when a 
food-deprived rat is placed in a chamber 
with a food dispenser and a lever, and 
the depression of the lever results in 
presentation of food, then the 
consequence of the behavior (pressing 
the lever and presentation of food) 
comes to control the occurrence of the 
response. 

Candin neurobehavioral studies 
include detection and evaluation of 
changes in the following neurotoxicity 
endpoints: cognitive functions; eating 
and drinking behavior; social behavior 
involving two or more individuals; 
tremors, convulsions (threshold dose of 
convulsants is considered in view of 


- other unrelated toxicity), ataxia (effects 


on m coordination), paralysis, 
lacrimation, and the presence and 
absence of certain reflexes; spontaneous 
motor activity; motor functions; and 


sensory processes, 

ii. Ne ical studi 
\atiaslie mateeee Sasiare pherclogienl 
functions; such as, (1) Nerve conduction 
velocity, @) peripheral nerve terminal 
function, (3) electromyographic activity, 
(4) spinal reflex excitability, (5) 


Pt tn activity (EKG), (6) 


bee coomenannal 

ic activity (EEG), 
Gone scuvenepinlnpapic ty, (9) convulsive 
activity, (10) stimulation of the cerebral 
motor cortex, (11) recovery 
(12) cognitive functions, and (13) 
synaptic and membrane activity. 

iii. Morphological studies assess 

structural changes in neural and non- 
neural cells of the nervous system. Such 
changes may include: (1) The 
accumulation, proliferation, or 
rearrangement of structural elements 
like intermediate filaments, 
microtubules, or organelles (e.g., 
mitochondria, lysosomes); (2) the 
degeneration of neural cells in whole or 
in part; (3) gross changes in morphology 
of cells; (4) changes in brain — (5) 
discoloration of and hemorrhage in 
nerve tissue; and (6) changes in glial and 
fibrillary acidic protein (GFAP). 

iv. Biochemical and endocrinological 
studies may include determination of 
changes in: (1) RNA, DNA, and protein 
synthesis in nerve cells; (2) enzyme 
levels; (3) lipids, glycolipids, and 
glycoproteins synthesis; (4) synthesis, 
uptake, release, reuptake, metabolism, 
stimulation and inhibition of acetyl 
choline, epinephrine, serotonine and 
other neurotransmitters; (5) ion channels 
and energy metabolism; (6) anterior 
pituitary hormones, e.g., follicle 
stimulating hormone, thyrotropic 
hormone, hypothalamic control of 
pituitary secretions; and (7) peripheral 
metabolism of endocrine secretions. 

v. Developmental neurotoxicity 
studies consist of a battery of tests to 
evaluate physical growth 
developmental and neurobehavioral 
functions. The tests given at the 
preweaning stage, for example, may 
include measuring brain weight and pup 
weight, and monitoring physical 
development at various intervals of 
time. Examples of the tests given at the 
postweaning stage are tests of 
neuromuscular functions, problem 
sol and neuroendocrine functions. 
(Wier, et al., 1989). Neurotoxic agents 
may cause qualitatively different 
toxicity syndromes in developing 
animals than in adult animals. 

vi. In vitro neurotoxicity studies may 
be used to support the animal studies. 
However, they are not considered 
adequate by themselves to classify 
neurotoxicants. These studies generally 
use primary cell cultures of various 
tissues, such as adult mouse sensory 
neurons, rodent fetal cells, and 


use free-living soil nematodes, e.g., 
caenorhabditis elegans, and various 
microorganisms (Harvey, 1988; 
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The confidence in evidence of 
neurotoxicity derived from animal 
studies increases 


sponding species, strains, dose-levels, 
cana deveiag-ambiniiaialig of 
effects; (2) the observation of a dose- 


i. Sufficient evidence of neurotoxicity. 
“Sufficient evidence” for a causal 


test guidelines, EPA, 1985), and (2) the 
substance has been found to elicit a 
statistically significant (p <0.05) 
increase in any neurotoxic effect in one 
or both sexes of multiple species, 
strains, or experiments using different 
routes of administration and dose-levels. 

Evidence derived from animal studies 
that has been shown not to be relevant 
to humans is not included. Such 
evidence would result, for example, 
when there was an identified 
mechanism of action for a chemical that 
causes neurotoxicity in animals that has 
been shown not to apply to the human 
situation. For example, metabolic- 
pharmacokinetic properties concerning 
the need for activation of the agent to 
produce neurotoxicity may come into 
play. If humans do not have the same 
metabolic pathway found necessary in 
the test animal for the neurotoxic effect, 
then the study may not be relevant to 
humans. 


ii. evidence of 
“Limited evidence” of neurotoxicity 
means that the substance has been 
tested and {1) Found to cause a 
rap ene ee sear k Be a em 


otherwise does not meet the criteria 
defined for “sufficient evidence” above; 
or (2) evidence derived from studies 


which can be interpreted to show 


not meet the criteria of the above 
categories and that there can be no 
interpretation of the data as showing 
either the presence or absence of a 
chemical exposure-related neurotoxic 
effect. Data in this category do not 
establish a substance as toxic under the 
proposed definition. 


D. Reproductive and Developmental 
Toxicity 


1. Introduction 


a. General discussion. This section 
discusses the supplemental definition of 
“toxic” that is being proposed to 
supplement the existing definitions of 
“toxic” under the FHSA and it discusses 
the guidelines concerning reproductive 
and developmental toxicity. The 
definition would apply when a 
substance presents a potential risk of 
developmental or reproductive toxicity. 
Section 2(g) of the FHSA defines toxic 
as applying “to any substance (other 
than a radioactive substance) which has 
the capacity to produce personal injury 
or iliness to man through ingestion, 
inhalation, or absorption through any 
body surface.” 15 U.S.C. 1261(g). 

' The Commission is proposing these 
guidelines to specify criteria that will 
offer consistent guidance for 
developmental or reproductive 
toxicants. This guidance reflects the 
Commission's assessment of the most 

knowledge and 


there is a substantial consensus as to 
the evidence needed to support a 
conclusion that a substance is a likely 
human developmental or 


may proceed by rulemaking, as 
in section 3({a) of the FHSA, or by 
enforcement actions on a case-by-ca 
bheale te siadive the quastaen df chistiee 
the substance presents sufficient 
Soopeubesueceaan toxicity 
or ive 
in humans that the substance should be 


considered toxic. 


to demonstrate wae ae oe or ‘ 

reproductive toxicity studies 

humans. In addition, those substances. 

= which there he “sufficient evidence” 
or 


As noted above, it will be necessary 
to continue to rely on rulemaking under 
section 3(a) of the FHSA, or on 
enforcement actions, to resolve 
uncertainties that are not addressed by 
these guidelines. In this the 
Commission notes that the criteria 
stated in the guidelines of toxic do not 
lend themselves to unambiguous 
application. A number of the criteria 
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ovum. 

Conceptus: The whole product of 
conception at any stage of <> ene 
from fertiliza 


eee tides 


FP oy ce rap ma 
may result from its exposure during 
prenatal development, or postnatally to 
the time of sexual maturation. The 
adverse developmental effects may be 
detected at any point in the life span of 
the organism. The major manifestations 
of developmental toxicity include: (1) 

2 


( 
growth, (4) functional deficiencies, and 
(5) behavioral deficiencies. es 


Embryo: Developing young 
human uterus before eight weeks. The 
time period varies from one species to 
another in animals. 
Embryotoxicity: Any toxic effect on 
the embryo as a result of prenatal 
These incl 


the testis, containing ducts in which 
sperm are stored. 

Es : A female sex hormone 
secreted by the ovary. 

Rotrotes corcine Tika carcle. of changes ta 
the female genital tract of lower 


Female reproductive toxicant: An 
agent which can adversely affect the 
ability of a sexually mature female to 
produce normal o: 
Fertility: The capacity to conceive or 
induce conception. 
Fertilization: The fusion of a sperm 
with an ovum resulting in the formation 
of a zygote. 
eee 
etus as a result of prenatal exposure. 
These include malformations, altered 


of the 
bantocyat fo to the epithelial lining of the 
"Thies Hormone eae A — 
responsible for 


hormone 
development of corpus taney and 
production of progesterone in the 
females, and production of testosterone 
in males. 

Male reproductive toxicant: An agent 
which can adversely eee of 


: reproductive cell. 

Pituitary gland: A gland which is 
located in the brain and secretes many 
hormones which control growth and 
functions of many organs of the body 
SS 
ovary in 

Postnatal: After birth. 

Prenatal: Before birth. 

Progesterone: An ovarian hormone 

primarily eee for the 

maintenance of pregnancy. 

Prostate: An accessory male sex gland 
which secretes a part of semen. 

Seminal plug: A wax-like material 
found in the vagina of female rodents 
approximately 12-24 hours after 
successful 


mat 
Seminal vesicle: An accessory male 
sex gland which secretes a part of 


semen. 
Sperm: The male reproductive cell. 


Testosterone: The male sex hormone 
secreted by testis. 

2. Identification of Developmental and 
Reproductive Toxicity Hazards from 
Studies in Humans 

a. Discussion. Good epidemiologic 
studies provide the most relevant 


in humans. The evidence for a 
substance causing an adverse 
reproductive or developmental effect(s) 
is considered sufficient when it is based 


studies; the results are statistically 
significant and without identifiable bias 


or confounding factors. 

ii. Limited evidence of developmental 
or reproductive toxicity in humans. The 
evidence for a substance causing an 
adverse ctive or developmental 
effect(s) is considered limited when the 
human epidemiology meets the criteria 
for sufficient evidence except that it 
lacks one of the criteria described in the 
above discussion of human studies. 
Thus, evidence is limited when 
statistical significance is borderline as 
opposed to clear-cut, there is a source of 
bias, or there are confounding factors 
that have not been or cannot be 
corrected for. 


iii. Inadequate evidence of 
developmental or reproductive toxicity 
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in humans. The evidence is considered 
inadequate when more than one of the 

above criteria for establishing a causal 
association between exposure to the 
agent and reproductive or 
developmental effects are not met, 
leaving an alternative explanation to be 
equally likely. 

3. Identification of developmental and 


Although human data are most 
human hazard, in 


(CEQ), 1981). Some examples are 
alcohol, busulfan, chlorobiphenyls, 
diethylstilbestrol, isotretinoins, organic 
mercury, thalidomide, valproic acid, 
aminopterin, lead, ethylenedibromide, 
kepone, and carbondisulfi 


de (CEQ, 1981; 
EPA, 1989). In a review by FDA oe gli 


the eerie potential of 203 
chemicals by FDA (1980), FDA stated: 
“it is reasonable to conclude that 
pee animal teratology studies are at 

ast suggestive of potential human 

." (45 FR 68,824). In addition, 

Wilson (1977) has described the 
mechanism(s) and pathways which 
could be applicable to both humans and 
animals in the initiation and 
development of birth defects. 

a. Study protocols for studying 
developmental and reproductive 
toxicity in animals. EPA has developed 
protocols for studying developmental, 
male reproductive, and female 


protocols is discussed briefly below. 

A protocol for studying developmental 
toxicity has been described by EPA 
(1989). Developmental —_ can be 
studied in animals by administering a 
test substance during pregnancy, and 
evaluating embryonal, fetal, and/or 
neonatal toxicity. The protocol may also 
include exposure of the conceptus 
during a specific period of development 
(e.g., during organ development), 
evaluation of toxicity over several 
generations, evaluation of toxicity 
during the early postnatal period or even 

up to sexual maturity. Animals used for 
dovelepnamaal toxicity studies are 
'y mice, rats, or rabbits. The most 
important endpoints of developmental 
toxicity are embryonal mortality, fetal 


( 
skeletal) at any stage of development, as 
well as functicnal and behavioral 
abnormalities. 
A apaldaiate for studying 

reproductive toxici 
by EPA (1988a). 
toxici 


5 
e reproductive 

can be studied by exposing 
y mature male rats to a test 
substance for a certain period followed 
by cohabitation with untreated sexually 
mature female rats. The exposure of the 
males to the test material is continued 

the mating period. The main 


during 
endpoints for evaluating toxicity are 
mating ability, fertility, and prenatal and 
postnatal developmental effects. ae 
ability is ascertained by 

number of animals with seminal Stes or 


developmental 

by determining litter st per-and post- 
implantation loss, number of live or 
dead pups, sex ratios, malformation, 
birth and postnatal weight, and outvtvel. 
Positive findings for supplemental 
endpoints such as weight 
determinations and histopathological 
evaluations of on ci 
(testis, epididymis, prosta 
vesicle ‘aa paltry) oper iia 
(count, morphology, tility), and 
hormone evaluation (testosterone, FSH, 
and LH) increase the evidence for 
hazard identification. 

EPA has also described a protocol for 
studying female reproductive toxicity 
(1988b). Female reproductive toxicity 
can be studied by 
mature female rats to a test material for 


& — period ee 

cohabitation with untrea 

mature male rats. Exposure hoe 
to the test ae one is continued during 
the mating period. The main endpoints 
for evaluating toxicity are ma 

ability, fertility, and prenatal 
postnatal developmental effects. 
Positive findings for supplemental 
endpoints such as weight 
determinations and histopathological 
evaluations of reproductive organs 
(ovary, uterus, and pituitary), estrous 
cycle abnormalities, and hormone 
evaluations (estrogen, progesterone, 
FSH, LH) increase the evidence for 
hazard identification. 

b. Criteria for a good quality 
developmental or reproductive toxicity 
animal study. Any reliable study of 
developmental or reproductive toxicity 
must be designed and carried out in 
accordance with certain recognized 


criteria. The following criteria must be 
met for a good quality developmental or 
reproductive toxicity animal study. 

1. The study must include at least one 
dosed (treated) group and one 
concurrent control group. However, two 
or more differently dosed groups are 


2. Maternal toxicity (e.g., a reduction 
in maternal body weight or organ 
weight) must be evaluated and 
accounted for in the interpretation of a 
study. The toxic te observed in a 
positive study should be significant at 
one or more doses in re absence of 
maternal toxicity. 

3. Test animals are selected based on 
consideration of species, strain, age, 
weight and health status, and should be 

into dose in order to 
reduce bias and provi for 
performing valid statistical tests. 

4. Good historical data on 
developmental and reproductive toxicity 
should be available for the species/ 
strain tested; ideally, such data should 
be obtained for animals from each 


supplier. 
5. The number of animals per dose 
were 20 
Cas oer aree in tele and 
Sumner mseniiecalieneaty ana 


i. Sufficient evidence of 
developmental or arte toxicity 
in animals. The evi 
substance is i ey ees when 
obtained from a good quality animal 
study and there is a statistically 


described in the toxicity study protocol 
section) in a single species/strain, or in 
the incidence of a single endpoint at 
multiple dose levels or with multiple 
routes of administration in a single 
species/strain, or increase in = 
incidence of a single en 
— species/strains eoaemanine 
ii. Limited evidence of developmental 
or reproductive toxicity in animals. The 
evidence for a substance is considered 
limited when (1) Obtained from a good 
quality study and there is a statistically 
significant (p <0.05) treatment-related 
increase in the incidence of a single 
endpoint in a single naga ad 
experiment at a single 
administered through only one route and 
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such evidence otherwise does not meet 

the criteria defined for “sufficient 

evidence” above; or (2) the evidence is 
from studies which can be 


the category of “sufficient evidence” 
above. 


Sufficient or limited evidence derived 
from animal studies is used as a basis to 
predict probable developmental or 
reproductive toxicity of an agent in 
humans. However, evidence from 
animal studies which has been shown to 
be not relevant to humans is not used 
for this purpose. The evidence for 
toxicity derived from animal studies is 
supported by observance of (1) Dose- 
related effects over an increased 
number of doses, (2) an increased 
number of different endpoints, (3) the 
same route of exposure the same as the 

expected human exposure route, (4) 
multiple species/strains, or routes of 
administration exhibiting the 
ee and (5) pharmacokinetic 
data and information on the likely 
mechanism of action. 

iii. Inadequate evidence of 
developmental or reproductive toxicity 
in animals. “Inadequate evidence” 
means that evidence does not meet the 
criteria of the above categories and that 
there can be no interpretation of the 
data as showing either the presence or 
— of a chemical exposure-related 
effect. 


E. Sensitization © 


The Commission already has issued a 
supplemental definition concerning 
sensitization, which is at 16 CFR 
1500.3(c)(5). While that discussion 
relates to the separate category of 
hazardous substance referred to in the 
FHSA as a “strong sensitizer,” the 
principles contained in that section will 
serve also as a guide to determine when 
a substance is toxic due to the chronic 
hazard of allergic sensitization. 


F. Evaluation of Risk From Exposure to 
Substances That May Present a Chronic 
Hazard 


1. Guidelines for Assessing Exposure 
a. Introduction. The FHSA defines as 
toxic “any substance which has the 
capacity to produce personal injury or 
illness to man through ingestion, 
inhalation, or absorption through any 
body surface,” 15.U.S.C. 1261(g). Under 
the FHSA, a toxic substance is 
“hazardous” if that substance “causes 


handling a nae eee A 
15 1261 
sr esliclavaniiananis be we ge 


t, in turn: 
Exposure, bioavailabili , and risk. This 
section discusses the s ject of 
exposure, and is intended to be used in 
the determination of significant risk of 
chronic toxicity of art materials or other 
SS toa 
A discussion by the Office of Science 
Technology Assessment and Policy 
(OSTP) cummueninptanditel of evidence 
that a chemical or product poses a 
carcinogenic risk to humans and the 
level of exposure of the consumer when 
the product is used is presented in the 
eee 
1985)). Although advances have been 
made in the area of modeling and 
monitoring exposures during the five 
years since this publication, many of the 
variables concerning the use patterns, 
distribution of pollutants, sources, sinks, 
relationships between physical 
parameters and market penetration of 
have not been defined to a 
evel where predictive modeling can in 
any sense replace well-conducted field 
studies. Many of the strengths and 
weaknesses of the approaches 
discussed by the OSTP remain the same 
today as in 1985. These approaches are 
disomeed in the following subsections. 
Three routes of exposure—inhaiation, 
dermal absorption, and oral ingestion— 
will be discussed in separate 
subsections in the following discussion. 
The current technical effort has 
been driven by the recent interest in 
indoor air quality. Thus, inhalation is 
the most thoroughly investigated 
exposure route. Oral ingestion has been 
largely addressed in dietary and food 
additive studies, while dermal contact is 
largely of interest to the cosmetics 
industry and hence also to FDA. 
Protocols exist for both oral and 
dermal contact for foods, drugs, and 


being studied, the site of application (for 
cosmetics), = amounts ly 


removers demonstrated that studies 
using methylene chloride alone, rather 
than a formulated paint remover, would 
have resulted in erroneous exposure 
estimates. 

There are a number of procedures for 
assessing exposure of individuals or 
populations to chemicals which may 
cause cancer or other adverse health 
effects. Reasonably accurate exposure 
data are important in the assessment of 
risk. The accuracy needed can not be 
categorically stated since such factors 
as potency, concentration, and strength 
of evidence for toxicity of the chemical 
of concern are all important in defining 
the resources required to obtain the data 
necessary to perform an exposure 
assessment. Further, when 
population estimates, the broad range of 
use patterns, frequency of use, diversity 
of products, and the variations in the 
types of housing where the products are 
used, will lead to exposure limits that 
are often several-fold multiples of the 
predicted average exposure. Information 
concerning use patterns, frequency of 
use, definition of housing stock, and 
definition and market penetration of the 
products of interest is often lacking. 

b. Background: The Three Routes of 
Exposure. i.— Inhalation. Active 
interest and advances in exposure 
assessment have been largely driven by 
the current concern about indoor air 
quality and past activities involving 
occupational exposure and ambient air 
quality criteria and monitoring. 
Although exposure estimation 

ues are becoming more 
sophisticated, there is no universally 
accepted minimum set of specifications 
for either data collection or estimation 
of exposure from the collected data. 

Generally, exposure is assessed by 
direct oe of populations, 
predictions of exposure, or use of 
surrogate data. These three approaches 
are briefly discussed below. 

Direct monitoring involves monitoring 
the general population or select 
segments of the population for exposure 
to a chemical or chemicals. Past 
monitoring studies have provided 
concentrations measured at discrete 
times. Such data were obtained for 
carbon monoxide and nitrogen dioxide, 





power plant plume dispersion/reaction 

. and concentrations of various chemicals 
in such locations as work places, point 
sources, cities, and even regions. Similar 
data bases do not exist for equivalent 
populations for residential indoor air 
Examples of recent studies addressing 
residential air quality are: The EPA 
TEAM study (Wallace, 1987), the Pierce 
Foundation New Haven study (Stolwijk, 
1983), the Gas Research Institute Texas 
unvented gas space heater study 
(Koontz, 1988), the CPSC Atlanta 
unvented gas space heater study (TRC, 
1987), and the Harvard Six Cities Study 
(Spengler, 1985). 

These studies provide measurements 
of the concentration and duration of 
concentration for combustion products, 
volatile organics, particulates, and 
biological materials. In addition, they 
provide limited real time monitoring and 
information concerning selected health — 
effects information. With field 
monitoring studies, due to the potential 
for exposure to pollutants other than 
those monitored, a health effect 
associated with one of the monitored 
pollutants may not be accurate. 

Predictions of exposure (through 
modeling) to a chemical(s) can be based 
on physical and chemical principles, 
mass lies principles and 
mathematical models. Examples of such 
studies are: (1) The exposure predictions 
presented in various CPSC staff reports 
on unvented kerosene and gas space 
heaters; (2) the CPSC-EPA and CPSC~ 
LBL methylene chloride exposure 
studies from use of paint strippers; and 
(3) the CPSC-EPA exposure studies of 
perchloroethylene from dry cleaning and 
other uses. 

Data necessary for use in predictive 
modeling are often obtained from 
studies on products in small chambers 
(50 to 100 liters), large chambers (20,000 
to 30,000 liters) or in research houses. 
The studies are usually designed for 
specific products. In general, protocols, 
although having common features, are 
not directly applicable to other products 
which mey be investigated. 

Often such modeling studies are 
based on data obtained from 
representative products used in room- 
size chambers or research houses. The 
distinction between a modeling study 
and a field monitoring study is that often 
the modeling relates to a specific 
product while a field study may only 
attempt to identify the pollutants and 
their concentrations, not their sources. 

Surrogate data (data of exposure 
derived from chemicals of similar 
structure, reactivity and volatility as the 
chemical of interest) are used by some 
investigators when no data exist for the 
chemical of interest. Surrogate data 


have not been used extensively by the 
Commission but have been used in some 
instances by EPA in pesticide exposure 
estimates. Surrogate data should only be 
used for preliminary evaluations to 
establish the scope of additional studies 
that will be needed to define exposure 
more accurately. 

ii. Ingestion. Ingestion studies have 
been performed for organics and 
inorganics in foods. The 
bicaccumulation of pesticides and 
chlorinated compounds has been 
studied in shellfish and edible fish. In its 
“total diet studies” the FDA has 
provided data on the concentrations of 
selected chemicals in approximately 200 
foods purchased in grocery stores 
throughout the United States. The data, 
in conjunction with data obtained from 
tissue analyses for pesticides, provide 
estimates of the exposure, body burden 
and effectiveness of regulatory programs 
intended to limit exposure to certain 
pesticides. 

These studies involve direct 
monitoring of sources of chemicals as 
well as fate of the chemicals in products 
such as foods. Laboratory simulations 
have been developed to estimate 
exposure to chemicals on a smaller 
scale. These latter studies do not usually 
involve a living species but are based on 
leaching or extraction of the chemical 
from a product with a simulated saliva 
or gastric fluid. Examples of such 
studies are studies performed by the 
FDA concerning lead released from 
decorated glassware (Soc. Glass 
Decorators, 1979), CPSC’s studies 
conce lead released from printed 
paper products, and CPSC’s studies of 
nitrosamine and DEHP released from 
pacifiers. 

The estimation of exposure from 
ingestion of chemicals present in foods 
or consumer products is then predicted 
based upon estimates of use of the 
product and its release from the product. 
In the case of oral ingestion of consumer 
products con chemicals, data on 
chemical content of the products may be 
known. However, the exposure directly 
resulting from those products must be 
predicted on the basis of population 
studies of random households inquiring 
into the products used and their 
composition. 

iii. Dermal exposure. Dermal 
involves estimating the amount of 
substance contacting the skin. This may 
involve experiments measuring the 
amount of material leached from a 
product contacting a liquid layer which 
interfaces with the skin, or the amount 
of substance which migrates from a 
product (in solid or liquid form) which is 
in contact with the skin. Parameters 
which must be considered include 
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_ gurface arees of the skin contacted, 


duration of contact, frequency of 
contact, and thickness of a liquid 
interfacial layer. Examples of how these 
types of experiments might be applied to 
exposure assessments can be found in 
the Commission's exposure assessments 
on dioxin and arsenic leached from 
children’s playground equipment. 

More recently, in vitro testing using 
animal or human skin held in specially 
designed cells has allowed the rate 
constants of penetration of various 
chemicals to be determined. This 
approach can be performed in the 
laboratory and, thus, is more controlled 
than experiments involving live animals 
or humans. Examples of studies using 
this approach are studies of the 
penetration of cosmetics and topical 

the FDA, and 
studies of the penetration of DEHP and 
formaldehyde performed by the CPSC. 

c. Discussion of exposure estimates. 
Each of the three approaches for 
exposure assessment described above 
have certain strengths and weaknesses 
as discussed below. 

i. Inhalation—{a) Direct monitoring. 
Direct monitoring will provide the 
strongest data for demonstrating and 
quantifying exposure and should be 
used when available. The data obtained 
from such studies represent 
measurements made in actual living 
conditions. The effects of whether, a 
residence’s structural characteristics 
and contents, and human behavior are 
all reflected in the data obtained. With 
proper monitoring protocols, various 
human activities, weather conditions, 
source use (where the source of 
chemical is known), and other 
information directly of interest can be 
obtained. The resulting data base will 
reflect measurements of actual 
maximum and minimum concentrations 
and may provide adequate infomation to 
determine the effect of various 
parameters which affect the ultimate 
exposure. Such parameters include, but 
are not limited to, air exchange rate, 
ambient-indoor temperature differences, 
wind speed, type of heating system, and 
frequency of use of the source of 
interest. Direct monitoring studies can 
be of either randomly selected 
populations or selected specifically to 
represent a segment of the population 
expected to be at risk of exposure. 

Data from such population studies are 
important not only because they provide 


and -conducted, they 
information for the development of 
. models to predict human exposure. 
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(b) Modeling. Mathematical modeling, 
another approach for assessing 
exposure, is based on the principles of 
conservation of mass; these models are 
often called mass balance models. The 
models may be one compartment where 
the whole house or building is treated as 
a single volume, or two or more 
compartments where rooms or portions 
of rooms are treated as individual 
exposure entities. 

Model development with field 
validation has been largely performed 
using single story houses in 
investigations of unvented space heating 
appliances and gas ranges and ovens. In 
these cases the single com: ent 
model has described the distribution of 
pollutants throughout the living space 
(Traynor 1983). A single compartment 
model in a house where there are 
multiple rooms appears to be adequate 
for predicting exposure to combustion 
products with heating appliances 
(Traynor 1987). This is a result of the 
heat produced by the appliances which 
rapidly disperses the pollutant 
throughout the house, leading to a 
uniform distribution of the pollutant. 
The case of multistory houses is less 
clear. In a study by the Gas Research 
Institute (Gas Research Institute in 
press) is a split entry research house, the 
distribution of pollutants from unvented 
gas space heaters or gas ranges/ovens 
was uniform at or above the levels 
where the heater was located. When the 
heater was in the lower “game room” 
area, pollutant distributions were 
uniform throughout the house. However 
when the heater or range/oven was 
operated on the second level which 
contained the kitchen, living room, and 
bedrooms, the pollutant concentrations 
were uniform on the second level and 
near background on the lower level. 

During these studies the central 
heating system was not used. Thus, the 
effect of the furnace fan in distributing 
pollutants in the house is not known. 
The concentrations of the reactive 
pollutant, nitrogen dioxide (NO), were 

in rooms distant 

in the room where 
the heater was located. This effect was 
attributed to a combination of the 
reactive decay and convective transfer 
of pollutants within the house. Modeling 
pollutant concentrations in houses of 
three or more stories will be further 
complicated by the stack effect of the 
house itself and the more convoluted 
path required for the pollutant to move 


1) So cine of the flutant. 
Sousa (obtained ipa 


literature and field or laboratory 
studies). 

(2) Housing characteristics (obtained 
from literature or housing surveys 
specific to the pollutant source of 
interest), such as: 

(a) Number and size of rooms, 

(b) Level of insulation in floors, 
ceilings, and exterior and interior walls, 

(c) Reactive decay rates if appropriate 
for certain pollutan 

(d) Air cathange rates for the sample 
being modeled, 

(e) oc characteristics of the 
housing samp 


nite ( eae : behavior involving the 


(g) fa) The number and usage of the 
pollutant source in the sturcture, and 

(h) The type of central heating and air 
conditioning used in the house. 

(3) Ambient conditions which are 
likely to be encountered for the 
population under study, such as: 

(a) Ambient wind speed which can 
affect the infiltration rate (air ex: 
rate) and, thus, alter the concentration 

predicted, 

(b) Ambient temperature which is an 
important factor in air exchange and air 
distribution within a house, and 

(c) Ambient surroundings that can 
affect the wind's and sun’s effect on the 
house by a con. or breaking 
the normal wind vel: 

All of these factors al be 
considered in modeling exposures. 

The list of criteria needed for 
modeling is extensive and often the 
information is not available in the 
necessary detail to fill all cells of the 
model. It is often necessary to review 
the existing literature and use as inputs 
data representing the average and 
of values reported. Although data from 
field studies of occupied housing should 
be used in exposure assessments, they 
are not always available. When field 
study data are available they should be 
used not only for the exposure 
assessment, but also for de 
averages and distributions for the 
purpose of model development. 
Alternatively, where data are lacking, 
averages and ranges from laboratory 
chamber studies can be incorporated. 
Examples of such data are emission 
rates from unvented space heaters 
which have largely been determined in 
laboratory chambers the size of a small 
room. These data are often 
supplemented by small field studies of 
select populations 
product of interest. studies are 
used to confirm the laboratory- 
determined emission rates and to 
provide a limited validation of the 
predictive capability of the model. 


the appliance or 


15687 


Examples of such studies are those 
performed by LBL (Traynor, 1983) and 
the Pierce Foundation (Stolwijk, 1983) 
with unvented gas and kerosene space 
heaters. Examples of representative 
data are presented in Table 1, which 
appears in Appendix 2. 

Where possible, model validation 
should utilize input parameters 
independent of the field study house(s) 
being monitored for validation purposes. 
The model validation comparison 
should reflect the ability of the model to 
predict average, high, and low 
concentrations in a house. 

Models have provided much of the 

exposure information for combustion 
products used by various federal 
agencies, both to determine the need for 
extensive field studies and to determine 
regulatory approaches. The modeling 
studies performed for combustion 
products predicted the concentrations 
measured in dwellings reasonably well, 
in large part, because the appliances 
under investigation produced a large 
amount of heat which drove the 
combustion products rapidly throughout 
the dwellings. Thus, a relatively simple, 
one compartment model was suitable 
for assessing exposure. However, when 
there is no driving force to distribute the 
chemical of interest throughout the 
dwelling, i.e., heat or a central 
ventilation system, the prediction of 
concentrations throughout a dwelling 
becomes less accurate. An example of 
the latter was the LBL study (Hodgson 
1987) of paint removers tested in a room- 
size chamber and used inside dwellings 
to remove paint from standard panels or 
furniture. Until validation data from 
research house and field studies is 
obtained, models should only be relied 
on as preliminary estimates of exposure. 

(c) Surrogate data. Surrogate data 
should be used only when data on a 
particular pollutant or source are sparse 
or unavailable. Care should be ‘ice in 
interpreting surrogate data in order to 
minimize potential errors due to the 
following differences between the 
surrogate substance and the “real” 
substance of interest. 

There may be differences in product 
composition. Linear extrapolation of 
pollutant concentrations based on 
differences in concentrations in the 
surrogate and “real” product are not 
appropriate. Matrix effects of the 
surrogate product may not be defined in 
sufficient detail to permit a valid 
extrapolation to another product. 


of the surrogate and the “real” 
substance may exist. Differences in such 


physical properties as vapor pressure, 
viscosity, and diffusion constants may 





be great enough to introduce substantial 
the assessment. 


ii. Oral ingestion. When chemicals are 
suspected to leach from a product, such 


fining product use are available, the 
following criteria should be established 
to assess exposure: 

in A Madina ecaen et etectaiae 
should be carefully selected to mimic 
the possible range of conditions which 
can occur in humans. Such conditions 


product is submitted must be chosen to 
represent some range of realistic 
conditions to which a human may 
subject the product. This consideration 
should encompass the population using 
the product, such as infants, toddlers, 
young adults, and older adults. 

(3) The simulation to be used to mimic 
the use of the product (i.e., rubbing, 
abrasion, body area and areas in 
contact with the product) should be 


exposure 

the amount of a substance in contact 
with the skin over a period of time. In 
— adequately define the amount 


skin, site of application, skin surface 
eee 
eraser me 
exposure. Examples of rss jm el 
assessments previously performed by 
the Commission include those of dioxin 
in paper products (Babich, 1989), arsenic 
in wood playground equipment (Lee, 


1900), and TRIS flame retardant in infant 
1977). 


gi 
which should be considered. One can 
envision that dermal exposure may 
occur by one of the following general 
pathways: (1) The substance is 
contained or bound in a solid matrix 
which is exposed to a liquid that 
contacts the skin (e.g., dioxin in infant 
diapers, TRIS in infant sleepwear); (2) 
the substance is contained or bound in a 
solid matrix which contacts dry skin 
fos. dioxin in communications paper, 
TRIS in infant sleepwear, arsenic in 
wood ee equipment); (3) the 
substance is dissolved in a liquid which 
contacts the skin (e.g., dish detergent); 
and (4) the substance contacts the skin 
directly. 

In pathways 1 and 2, the critical factor 
in assessing exposure is estimating the 
rate or extent of migration of the 
substance from the matrix to the skin. In 

pathway 1, migration is mediated by the 
liquid (¢.g., urine, perspiration), whereas 
migration in pathway 2 is unmediated. 
The distinction between pathways 1 and 
2 may be contrived. Migration of dioxin 
from communications paper to the skin 
was modeled as unmediated migration 
by the Commission (Babich, 1989) and 
as liquid mediated migration with 
sebum as the liquid phase (AD. Little, 
1987). In pathway 1, migration may be 
described by a solid: liquid partition 
coefficient (K), defined by: 


K=C(solid)/C(liquid) 


where C(solid) is the concentration in 
the solid matrix and C{liquid) is the 
concentration in the liquid phase. 
Partition coefficients are generally 
measured in the laboratory. The 
conditions used in the laboratory should 
mimic the intended use. For example, for 
dioxin in infant diapers, fluff pulp with a 
known dioxin concentration was 
extracted with synthetic urine at 32 
degrees for intervals up to twenty-four 
hours (NCASI, 1989). 

The migration rate in pathway 2 may 

determined 


that a combination of data are used to 
make a best estimate of exposure. As 
such, they do not represent an exact 
number for exposure but a distribution 
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tions can be estimated. 
Although the assessment will provide 


for the national, regional, or specific 
populations 


proper 
of remedial action. As new data are 
added to the exposure data base, 
reassessments may be necessary to 
reflect a more precise data base or to 
define trends in 


data concerning other sources, and use 
and duration of use patterns for a 
population or population segment, are 
often unavailable from the current base 
of human factors knowledge. 

Although there are three levels of 
sophistication of exposure assessments 
(field monitoring, predictive modeling, 
and surrogate data), all may be 
completely adequate for a given 
chemical under consideration. 
the Commission uses both field data, 
when available, and model — 
In most cases the Commission 
utilized surrogate data only oe there 
is reasonable assurance that they will 
accurately represent the chemical of 
interest. 


2. Guidelines for Assessing 
Bioavailability. 

a. Introduction. The LHAMA directs 
the Commission to issue guidelines 
specifying criteria for determining when 
any customary or reasonably 
foreseeable use of an art material can 


Since the content of the guidelines can 
also apply to sources other than art 
materials, these guidelines should be 
considered in the enforcement of the 
FHSA in general. 

As explained in the previous section, 
bioavailability, which is concerned with 
the ability of a substance to be absorbed 
into the body, is one part of the inquiry 
into whether a toxic substance is 
“hazardous” under the PHSA. Therefore, 


gui 
serve of a larger effort to outline 
tha guiniigios tbe mab tn-evdoutae 
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eight percent 
(Rabinowitz, 1973). On the other hand, e 
volatile solvent, such as chloroform, 
whose vapors have high blood solubility 
can be expected to be almost completely 
inhalation (Klaassen, 


the environment present in a consumer 
roduct. 


P 
v. Dose. Bioavailability should be 
ee eee 


exposure. 
epidemiology studies on which risk 
assessment is based often involve 


could underestimate bioavailability. 

vi. Other conditions. Other aspects of 
a dose-response study may make it 
inappropriate to estimate human risk 
without making adjustments in 
bioavaila 


when estimating risk to children based 
on a toxicity study in adult animals. In 
addition to age, other factors that might 
affect adjustments in bioavailability are 
animal species, sex, and strain. It may 
also be necessary to adjust 
bioavailability to reflect differences in 
dosing regimen. Often animal studies 

are conducted under conditions of 
comelisdici leant ieamaadiveneesin 
from use of a product may be 
intermittant. 


vit. Special cases where 
bioavailability has been accounted far 
in exposure and risk assessments. 


Sometimes certain aspects of 
bioavailability are inherently accounted 


on pharmacokine 
for non-linearities in delivered dose will 
usually have made a correction for 
bioavailability. Exposure assessments 
based on biological monitoring data 
urinary metabolites or adducts 





present in the blood, will often have 
accounted for bioavailability due to the 
nature of the measurement. In these 


assessing bioavailability. Three routes 
are normally encountered 


gas 

bioavailability should be addressed if 
any of the conditions described above 
requires it. This should be done for each 


assessment can be perf 

default value should be used 

are no adequate data which would lead 
to an alternative approach. The goal of 
the bioavailability assessment is to 
provide a quantitative estimate for the 
amount of substance absorbed into the 


hi 

bioavailability can be determined. 

Although all available data should be 
considered, it is usually best to use in 
vivo absorption studies for the 
substance of interest. Jn vitro data can 
often be used to supplement in vivo 
data. (With in vivo studies, the 
substance of interest is introduced into a 
live animal. With in vitro studies, the 
substance’s effect on tissue or cells 
isolated from the animal is studied.) 
Bioavailability assessments based on in 
vitro data are acceptable if in vivo 
studies are not available, if in vitro data 
are shown to be of superior quality, or if 
in vitro data more closely approximate 
the exposure conditions anticipated 
from use of the product in question. In 
the absence of substance-specific 
absorption data, it is acceptable to use a 
bioavailability estimate based on the 
default assumption or a surrogate 
measurement of a related compound 
that is known or anticipated to be no 
less than the actual extent of absorption. 
These approaches are also useful when 
the risk is anticipated to be negligible as 
might occur with products con 
very low concentrations of a toxicant or 
products whose use leads to very low 
human exposure. A bioavailability 
estimate that is known or anticipated to 


underestimate the extent of absorption 
should not be used. A qualitative 
assessment can sometimes assist in 
choosing a method to estimate the 
bioavailability of a substance. In cases 
where bioavailability is considered, 
exposure estimates must be adjusted for 
the fraction of substance absorbed 
relative to the dose-response study. 
(a) Default approach. The default 
value for bioavailability assumes that 
100 percent of a substance to which a 
will be absorbed. 


the advantage of allowing a relatively 
quick and easy determination of an 
upper bound on risk without the need 
for a more time-consuming quantitative 
bioavailability assessment. Because 
exposure estimates must be adjusted for 
relative bioavailability, risk 
assessments based on the default value 
may still require a quantitative 
evaluation of the fraction absorbed 
under conditions of the dose-response 
study (see discussion below). 

(b) Bioavailability assessment.— 
Qualitative approach. A qualitative 
assessment may be useful in choosing 
the final quantitative approach 
necessary to account for bioavailability. 
If a qualitative assessment can 
demonstrate that the bioavailability 
from use of a product is anticipa 
be no greater than the bioavailability 
that would result under the conditions of 
the dose-response study, it is acceptable 
to assess risk based on the assumption 
that a substance is absorbed to the same 
extent as occurred in the dose-response 
study. Like the default cena this 
approach may overestima 
bioavailability but could, celia 
provide an acceptable value with 
minimal time and effort. 

A qualitative assessment can also 
justify utilizing bioavailability data for a 
related compound when data are not 
available for the substance of interest, 
provided all critical factors related to 


. absorption by the route under 


consideration are taken into account. In 
this case, there must be compelling 
evidence to indicate that the 
bioavailability of the surrogate 
compound is no less than the substance 
under consideration. Because these are 
not quantitative determinations, data 
other than direct bioavailability 
measurements are sufficient to complete 
the assessment. For example, a 

knowledge of the relative solubilities of 
two forms of a toxicant may be 
sufficient to allow data on 
gastrointestinal bioavailability of the 
more soluble form to be used to estimate 
the risks from ingestion of theless - 
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soluable form of the same substance. 
The type of measurements sufficient to 
produce a qualitative determination are 
Seen oe Sao 


Qualitative approach. If a 
bioavailability assessment is needed 
and the default assumption is not used, 
then quantitative estimates for the 


’ information. Acceptable methods for 


wv bioavailability depend on 
the route of exposure. However, there 


are some considerations 
common to most bioavailability 
measurements that will be 


Bioavailability measurements from in 
vivo exposure. The most definitive 
method of determining aw is 
to measure it directly after in 
administration by = eins of 
interest. When systemi a 
(the fraction of the administered 
that enters the systemic ules. is 
the a ate measure, the relative 
availability between exposure 
conditions and those of the dose- 
response study can be determined by a 
comparison of the total areas under the 
substance concentration in p 
versus time curve (area under the curve 
or AUC). This estimates the 
amount of a substance to which a 
specific part of the body is 
time. The ratio of the AUCs can be 
shown to be equal to the relative extent 
of absorption (Gibaldi and Perrier, 1982) 
and can be used directly to adjust 
exposure estimates for calculation of 
risk. In cases where the toxicity of 
interest occurs at the site of exposure, 
such as effects on the skin following 
dermal exposure or respiratory toxicity 
from inhalation, systemic bioavailability 
is not a relevant measure; extent of 
absorption must be determined from the 
concentration in the tissue of interest. 

For example, if a substance was given 
orally in a dose-response study and the 
principal route of exposure from use of a 
product was by inhalation, relative 
bioavailability can be calculated as 
AUC anatation/ AUC,., provided 
comparable doses of the substance were 
administered. Mathematical 
accommodations can be made if 
different doses are given. The AUC 


poin' 
dosing until at least 2 to 3 half-lives of 
elimination have occurred. Relative 
systemic bioavailability can also be 
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Use of radiolabeled compounds is 
usually the most effective way of 
insuring a complete accounting of the 
parent and its metabolites. 
Bioavailability measurements for at 
least two doses that span 1 to 2 orders 
of magnitude may be necessary in order 
to address possible non-linearities. In all 
situations, the doses employed should 
be such that the processes of absorption 
and metabolism (when it affects 
bioavailability) are not compromised. In 
general, bioavailability testing should 
conform with the EPA Good Laboratory 
Practice Siandards (EPA, 40 CFR part 
792) and applicable test standards for 
pharmacokinetics (EPA, 40 CFR 
798.7485). 

Other data that may be used to 
quantitate bioavailability. Types of data 
other than in vivo measurement may be 
used to estimate bioavailability. Under 
the proper circumstances, absorption 
can be determined from in vitro 
preparations utilizing isolated organs. 
When estimating bioavailability from 
any in vitro preparation, it is important 
to ensure that it is truly representative 
of in vivo processes. For example, an 
isolated segment of intestine should not 
be utilized to assess absorption of a 
substance that also enters the body 
through the stomach or another part of 
the gastrointestinal tract. In most 
situations, it must also be demonstrated 
that the preparation was viable during 
the period of measurement and that 
those factors critical to bioavailability of 
a particular substance, such as 
specialized transport or metabolism, 
approximate the in vivo condition. 
Uptake studies using isolated cell 
systems, or subcellular fractions where 
cellular organization has been disrupted, 
are usually not sufficiently 
representative of the in vivo situation. 

In certain defined circumstances, use 
of surrogate data to estimate 
bioavailability is acceptable. For 
example, the amount of substance 
absorbed from ingestion of a solid 
material can sometimes be estimated by 
measuring its solubility in media 
designed to mimic the gastrointestinal 
environment. Blood: gas — (the 
relative amount in blood versus 
spon ipa) can oman f 

i ty 
following inhalation of gases and 


vapors. The respirable fraction of dust 
and aerosols is sometimes an —— 
estimate of that = available 
absorption through the alveoli of the 
lung. In order to use surrogate data, the 
test method used must accurately reflect 
the absorption process it is substituting 
for, and results must be 
reproducible. Data that overestimate the 
bioavailability are also acceptable, as 
noted previously. 

Physiologically based models can also 
provide estimates of absorption. These 
models mathematically describe 
absorption in terms of physiological and 
biochemical ters, such as, 
ventilation rate, blood flow, partition 
coefficients, and absorption rate 
constants. Physiological models have 
the advantage of being able to predict 
systemic or tissue bioavailability under 
different conditions, but they frequently 
require access to large amounts of input 
data. Model-dependent parameters 
should always be identified and the 
methods used to determine their values 
clearly stated. Like other methods used 
to generate surrogate data, models must 
be validated to ensure that they 
adequately estimate the particular 
measurement of interest. 

(c) Adjusting exposure estimates for 
bioavailability. Route-specific exposure 
resulting from a particular product use 
can be expressed as the amount of 
substance to which one is exposed per 
body weight per day. This average daily 
dose can then be multiplied by a relative 
bioavailability ratio to give the amount 
of substance that contributes to the 
body burden for a particular situation. 
The relative bioavailability ratio 
determined by the bioavailability 
assessment is defined as the fraction of 


exposure 
— by the fraction absorbed during 


lose-response study. Exposure 
estimates must be adjusted by the 
relative bioavailability ratio whenever 
to a substance from product 
use leads to the conditions outlined in 
subsection b. above. This ratio takes a 
value of 1 when the bioavailability is 


assumed to be approximated by 
dose-response study itself. If a use 
scenario involves multiple routes of 
exposure, the rou ic average 
daily doses may be summed to get the 
total average daily dose for a particular 
use scenario. 

ii. Routes of exposure. The 
predominant routes of exposure 


products are inges 

dermal contact. The biological surfaces 
that function as bioavailability barriers 
are different for each exposure route 


Se nen 
the methodologies used 
absorption can vary. 


considered in determining absorption 
across the gastrointestinal tract 
ee. respiratory tract (inhalation), 
skin (dermal contact). 

"oe Gastrointestinal tract—Transport 

Characteristics. The gastrointestinal 
tract is the site of absorption for 
ingested substances. Although, in 
principle, absorption can take place 
along the entire length of the 
gastrointestinal tract from mouth to 
rectum, most absorption takes place in 
the stomach and small intestine where 
larger surface areas, longer residence 
times, and higher perfusion rates are 
most conductive to transport across the 
mucosal barrier. The most common 
mechanism by which toxicants are 
absorbed across the ater op 
tract is by passive 
the ahousplivs cells. 7 asa by this 
mechanism is greatest for small 
uncharged lipid soluble molecules with 
adequate aqueous diffusivity. In fact, for 
a series of non-electrolytes of similar 
molecular size, gastrointestinal 
absorption can be shown, in general, to 
be proportional to lipid solubility as 
measured by oil:water partition 
coefficients. Ionizable compounds such 
as organic acids and bases are not well 
absorbed in their ionized form, and the 
extent and rate of absorption will be 
governed by the pH at the absorption 
site and the pKa of the chemical. Thus, 
organic acids are likely to be better 
absorbed in the acidic environment of 


more basic pH of the intestine. While 
Fo soluble compounds diffuse 

astrointestinal cells, small water 
on le compounds are capable of 
diffusing through aqueous pores located 
at the junctions of the intestinal 
epithelial cells. This is a major 
mechanism by which water and small 
electrolytes, such as potassium and 
sodium ions, penetrate the 
gastrointestinal tract. Other water 
soluble chemicals with a molecular 
weight below about 200 daltons have 
also been shown to be absorbed this 
way (Schanker, 1962). 

Several more specialized transport 
systems exist in the gastrointestinal 
tract that can be responsible for 
absorption of selected substances. Some 


__,Paselvetranapor refers to simple diffusion of 
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chemicals are transported by a carrier 
mediated mechanism. This type of 
transport is primarily responsible for 
absorption of some nutrients and 
endogenous substances, but sometimes 
non-essential chemicals, including 
metals, such as lead and aluminum, and 
several quaternary ammonium 

are capable of utilizing 


believed to occur by pinocytosis *. 
Particles up to 5-6 micrometers (um) in 
diameter can be absorbed 

phagocytosis * (Aungst and Shen, 1986). 
However, the extent of absorption by 


generally low. Gastrointestinal 
absorption of charged substances of 
high molecular weight is particularly 


poor. 
Physiological an od sy cen gga 
factors. Aside from the transport 
characteristics, there are several 
physiochemical, biochemical, and 
physiological factors that can influence 
gastrointestinal absorption and systemic 
bioavailability. The nature of a 
substance can sometimes 

substantially altered during the 


stomach; a toxicant can be altered by 
the action of digestive enzymes or the 
bacterial flora present in the intestines; 
once absorbed, some chemicals can 
undergo extensive metabolism in the 
liver before reaching the systemic 

tion. 

Most substances must be solubilized 
before absorption can take place. The 
rate and extent of dissolution can often 
limit the rate of absorption of a naga 

A 


material, as well as absorption of 
complex mixtures, is aqueous solubility. 
Absorption of some substances can be 
changed by formation of insoluble salts 
or molecular complexes. Dissolution of a 
compound in a solid matrix is influenced 
by particle size: smaller particles are 
more easily absorbed than large 
particles because of their greater surface 
area. Sometimes the way in which a 
substance is formulated can have 
profound effects on gastrointestinal 
absorption. Lipid soluble substances 
administered in oily vehicles are often 
absorbed directly into the blood through 
the lymphatics bypassing the liver. The 
result could be a significant increase in 
systemic bioavailability if the substance 


¢ Pinocytosis and refer to transport 
processes by which substances are engulfed by the 
cell membrane. 


when assessing 
gastrointestinal bioavailability. Delayed 
gastric emptying caused by a test 
substance or its vehicle can affect 
absorption particularly in the case of 
acid-labile (i.e., decomposes in the 
presence of acid) compounds or 
situations where acidity influences 
dissolution. Gastrointestinal motility 
can affect absorption by altering the 
time spent at the site of absorption. This 
is critical for compounds whose 
bioavailability is limited by the amount 
of time they reside in the intestine. The 
gastrointestinal absorption of some 
substances is known to be age 
dependent: the absorption of many 
metals such as cadmium, iron, mercury, 
lead, and zinc is highest in newborns 
and decreases with age (Hoffmann, 
1982). 

Physicochemical properties can 
sometimes indirectly aid in the 
determination of bioavailability 
estimates. When a chemical is ingested 
as a solid material, measurements of 
solubility in media that mimic the 
gastrointestinal environment may be 
used to estimate absorption, assuming 
certain conditions are met. Use of 
solubility measurements as an estimate 
of bioavailability implicitly assumes 
that absorption of the soluble material is 
known. Other assumptions about 
absorption are acceptable provided that 
the actual extent of absorption will not 
be underestimated. It must be shown 
that the test method under which 
solubility is measured will not lead to a 
lower solubility than is expected to 
occur following ingestion. This requires 
that the surrogate method be validated 
against the appropriate in vivo models 
for the substance of interest, the type of 
material for which it is present, and its 


dose range. 

Relative solubilities, pKa's and 
oil:water partition coefficients can also 
be utilized to justify using 
gastrointestinal bioavailability data for 
a related compound. A chosen surrogate 
compound should never be expected to 
have a lower bioavailability than the 
compound of interest. Absorption of a 
more soluble form of a toxicant should 
never be estimated using data from a 
less soluble form of the same toxicant. 
Absorption of organic acids should 
never be estimated using data from a 
related acid with a lower pKa. On the 
other hand, bioavailability of organic 
bases should never be estimated from a 


P 
not cause the bioavailability of the 
surrogate compound to be less than the 
substance of interest. 

(b) Respiratory tract: factors that 
affect absorption from the respiratory 
system. Chemicals that are absorbed 
through the respiratory tract are gases, 
such as, carbon dioxide or nitrogen 
dioxide; vapors of volatile liquids, such 
as, benzene or methylene chloride; and 
aerosols, such as, silica, asbestos, and 
other dusts, smokes, fogs or mists. 
Aerosol deposition and the efficiency of 
absorption is dependent on particle size 
and charge. The majority of aerosol 
particles with a mass median 
aerodynamic diameter (“MMAD") 
eee 

sopharyngeal region of the respiratory 
cn following nasal breathing. The 
particles are usually trapped in the thick 
mucus blanket of the nasal surface and 


cociliary cl 
nose blowing. Much of this catiedads 
matter is made available to the 


lockage, naso 
deposition is reduced while 
fraction and size of particles reaching 


soluble aerosols can dissolve in the 
—— a am through the 
pithelium e nasopharyngeal region 
into the blood. 

Particles with a MMAD in the range of 
2 to 5 pm are increasingly deposited in 
the tracheobronchial region of the 
respiratory tract following nasal 
breathing. These are also cleared by the 
upward movement of the mucus layer 
lining this portion of the respiratory 
tract. However, the mucus is generally 
thinner and the clearance times longer, 
particularly in the terminal bronchiolar 
regions of the lung, allowing for greater 
opportunity of being absorbed across 
the epithelial cells into the blood. 
Coughing and sneezing can result in 


of by 
hairs called cilia attached to the epithelial cells of 
the tracheobronchial and nasal regions. 





ee nanan eae areata ee ae 


te 
matter from the larger airways to the 
glottis to be swallowed. 
Particiles with diameters around 5 pm 
0 begin to reach — ae the 
a nasal thing; region 
becomes the major site of deposition for 
particles with diameters less than 2 pm. 
Lipid soluble aerosols are very readily 
absorbed from this zone of the 
respiratory tract due to the large surface 
area, high blood flow, and thin diffusion 
barriers. Because of the relatively 
inefficient clearance mechanisms 
available in the alveoli, insoluble 
particles can remain for long periods 
until they are either removed by the . 


particulates deposited in the inner 
regions of the respiratory tract, 
combined with the relative ease of 
diffusion across the alveolar 
membranes, make the lung a significant 
site of absorption for those substances 
that adsorb on the surface of small 
aerosols. Inhaled particles less than 1 
pm in diameter can be expected to 
reach the deepest regions of the lung 
easily. However, the total deposition/ 
retention of these smaller particles in 


particle characteristics such as density, 
shape, and hygroscopicity * may 
influence the site of deposition and 
absorption. 

The uptake of gases and vapors can 
occur throughout the respiratory system. 
The predominant mechanism for most 
gases is passive diffusion driven by the 

concentration in the inspired air 

ative to the tissue and blood. 
Aqueous soluble gases tend to be taken 
region and 

upper ys. ntage of 
the less water soluble gases reach the 
lower airways and alveolar region of the 
lung where absorption into the systemic 
blood occurs much more readily. Once 
in the alveoli, the amount of a 
substance that enters the bl 
controlled not only by its concentration 
in the inspired air, but also by its 
solubility in blood, pulmonary 
ventilation, and blood flow. As one 
continues to breathe a gas or vapor at a 
constant tension, a steady state 
concentration in the blood will 
eventually be achieved. The time 
needed for a gas to reach steady-state is 
primarily a function of its solubility in 


 Hygroscopicity refers to the ability of particles 
to accumulate moisture. ; 


blood, which is characterized 
blood:gas partition coefficient 
as the ratio of the concentration of 
dissolved gas in the blood to that in the 
gas phase at equilibrium. 

A highly soluble gas with a large 
— coefficient will be almost 

petely transferred to the blood with 

cath Sneplintials tet the ine ened’ to 
reach steady-state may be several 
hours. On the other hand, only a small 
fraction of a gas with low blood 
solubility will be absorbed into the 
blood and saturation may be achieved 
more quickly. Other factors will 
influence the ability of a gas to be 
absorbed in the blood: time to steady- 
state will be more prolonged for gases 
that are highly lipid-soluble and can be 
stored in body fat; insoluble gases that 
are rapidly cleared by metabolism will 
also be absorbed to a greater extent 
than a gas of similar solubility that is 
not metabolized; an increase in 
pulmonary ventilation will often 
increase the absorption of insoluble 
gases, while an increase in pulmonary 
blood flow can increase the absorption 
of highly soluble gases; some carrier 
mediated or other specialized 
systems are known to exist in the 
respiratory tract, but are uncommon. 

Other considerations may affect 
absorption from the respiratory tract. 
Inhaled substances that alter 
mucociliary flow, cause 
bronchconstriction, or directly damage 
the respiratory epithelium can 

significantly influence the 

bioavailability from this route of 
expoeure. Although the metabolic 
capability of the lung is generally more 
limited than 


sys 
bioavailability. A more detailed 
discussion of the factors that determine 
the bioavailable dose following 
inhalation can be found in the EPA 
Interim Guidelines for Development of 
Inhalation Reference Doses (EPA, 1989). 
The determination of administered 
dose from inhalation studies is more 
complex than with other routes since it 
is dependent on duration of exposure, 
respiratory rate and tidal volume as well 
as concentration. It is best for in vivo 
respiratory measurements to be done by 
plethysmography, but in its absence, 
appropriate values for the particular 
species of experimen’ may be 
assumed based on literature values. 


has to be adjusted to reflect differences 


in exposure duration and breathing rate 
between tal tions 


tion rate of 13.4 cubic meters per 

bon since only a fraction of the air 
breathed is available for gas exchange. 
Appropriate ventilation rates for a 
number of animal species have been 
documented (EPA, 1988). If the test 
material is an aerosol, particle size 
distribution needs to be determined as 
the mass median aerodynamic diameter 
(MMAD). For insoluble aerosols, the 
amount deposited in the various 
of the lung can be estimated from 
aerosol size distribution, deposition 
efficiency, and lung surface area. 
Adjustments can be made to account for 
differences in aerosol deposition 
between animals and humans (Jurabek, 
et al., 1989). 

— by the respiratory tract 

be icted 


predicted using 
physiologically based models. These can 

developed to estimate blood 
concentration over time resulting from 
inhalation of a substance or doses 
reaching different sites of the 
respiratory tract. The accuracy of these 
models depends on precise values for a 
number of physiological (ventilation 
rate, blood flow, airway diameter, etc.), 
biochemical (metabolic rates), and 
physiochemical (blood:gas partition, 
diffusion coefficients, etc.) parameters. 
All models should be adequately 
validated before being used in assessing 
bioavailability. 

Certain surrogate data may be used to 
assist in determining bioavailability 
estimates following inhalation. Aerosol/ 
dust particulates with a MMAD greater 
than 10 um can sometimes be used as an 
estimate of that fraction available for 

absorption across the alveolar region of 
the lung. Studies indicate that only a 
very small fraction (<10%) of aerosols 
greater than this size reach the 
respirable region even with ventilation 
rates that occur during moderate to 
heavy exercise (Miller, et a/., 1988). 
Although bioavailability from alveolar 
deposition of aerosols — than 10 
um may be eliminated 
consideration, potential, absorption of 
these particulates from other portions of 
the respiratory tract or from 
gastrointestinal exposure as a result of 
mucociliary clearance must be 
evaluated. 

emeumte partition SS for 


nd eeinetenepoeniien 
titution of Sakon 


fst the su data from a related 


compound, provided certain criteria are 
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than ine compound under 

In addition, it must be shown that other 

factors that control transport from the 

respiratory tract such as metabolism, 
tissue distribution, and 


than that of the substance of interest. 

(c) Skin: permeability characteristics. 
The skin serves as a relati 
impermeable barrier to many chemical 
agents. In contrast to the 
gastrointestinal tract and lung in which 
a chemical must only pass through two 
cells to reach the blood, the skin has 
multiple cell layers that must be crossed 
before systemic absorption takes place. 
The rate-limiting step in this process is 
usually diffusion across the stratum 
corneum, the outermost densely packed 
layer of keratinized epidermal cells. The 
stratum corneum of different regions of 
the body will vary in thickness and 
diffusivity, and will be reflected in 
different dermal permeabilities. For 
example, the palms and soles are much 
less permeable than other skin areas 
because of their very thick outer layer of 
skin. Chemicals diffuse much more 
rapidly across the inner epidermis and 
dermis than the stratum corneum. Some 
chemicals may be partially absorbed 
through the cells of the sweat glands 
and hair follicles. However, because the 
cross sectional area occupied by these 
structures in human skin is only 0.1 to1 
percent of that occupied by the 
epidermis, this route of absorption is 
unlikely to play a major role for most 
substances. 

Absorption from the skin is believed 
to occur by passive diffusion. The 
overriding determinants for the rate of 
percutaneous absorption are, therefore, 
the concentration gradients from skin 
surface to blood and the permeability of 
the penetrant for the stratum corneum. 
In addition to skin thickness and 
membrane diffusivity, dermal 
permeability is controlled by the 


penetrant is present. The permeability 
constants for many substances in 
aqueous solutions have been shown to 
correlate well with their lipid solubility 
as measured by the octanol:water 
partition coefficient, provided their 
diffusivity do not greatly vary 
(Scheuplein and Blank, 1973). The 
degree of polarity can influence the 
diffusivity of a substance in the stratum 
corneum. Very polar compounds 
capable of partially diffusing 
outer surface of protein filaments, while 


the 


quantitative differences in the diffusion 
coefficient among substances. Although 
small lipid soluble molecules appear to 
be best absorbed from the skin, larger 
molecular weight and/or ionized 
substances can also be absorbed. 

The vehicle in which the substance of 
interest is applied to the skin can affect 
dermal absorption in several ways. A 
vehicle may improve skin absorption by 
increasing solubility, thus, ae a 
greater concentration gradient for 
diffusion. The vehicle can increase or 
decrease the partitioning of the 
penetrant in the stratum corneum, 
thereby altering absorption. Some 
vehicles such as dimethylsulfoxide, and 
certain lipid extraction solvents and 
detergents, can accelerate dermal 
penetration by altering the diffusivity of 
the dermal barrier. This can occur by 
chemically destroying the integrity of 
the stratum corneum, either by 


— structure of the cell 
yer. 

A number of other factors might affect 
dermal bioavailability. The rate of 
absorption is directly proportional to the 
amount of surface area contacted by the 
penetrant: A toxicant applied over a 
large area of skin will be absorbed 
faster than an equal amount over a 
smaller area. Diffusion across the skin 
increases exponentially with rising 
temperature. Skin hydration affects 
percutaneous absorption by altering the 
diffusivity and thickness of the stratum 
corneum; dehydration can decrease 
permeability by as much as tenfold 
(Klassen, 1980). Disease or damage to 
the stratum corneum can cause an 
abrupt increase in percutaneous 
absorption. Like the respiratory tract, 
metabolism of certain chemicals by cells 
in the inner epidermis may significantly 
decrease the bioavailability from skin. 

of penetrant within the different 
cell layers may also limit bioavailability. 
Volatility, chemical instability, and pH 
of the vehicle may alter the amount of 
toxicant in a form available for 
absorption. Finally, variability in skin 


experimentally de’ 

methods and the values being estimated 
by the model should be appropriately 
validated. 

Octanol:vehicle partition coefficients 
can sometimes be utilized to justify 
using dermal bioavailability data from a 
related The chosen surrogate 
must not have a partition coefficient 
lower than the substance of interest. 
Other factors that influence 
bioavailability, such as membrane 
diffusivity and skin metabolism, also 
should not be expected to cause the 
absorption of the tobeless _ 
than the compound consideration. 


3. Risk Assessment Guidelines 


be wand chen eutimadianatahstee 
substances which are defined as toxic 


of quantitative risk assessment will not 
be applied to other chronic endpoints 
(reproductive/developmental effects 
and neurotoxicological effects) at this 
time. Thus, this section will only deal 
with carcinogenic risk assessment. 
Although these guidelines will be 


which risk is based. For a given 
carcinogenic substance, the data used 
will be obtained from those studies used 





Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Proposed Rules 15695 


in the dose-response curve due to aa ceekaeaaaraeanittee 


experimental study 
fii. Species to species extrapolation. of 6 (hours/day one, 
For systemic carcinogens, thatis, those week) x 52 (weeks 
that exert an effect remote from the site a 70-day year lifetime) 
of contact, a “surface area” correction 
will be used if estimated of human risk 
are made based on animal data. At 


pharmacokinetic information is 
available, i may be aoed to aja 
scenario extrapolations. For 


two uninterrupted days 
versus 
concentration (area under the curve) 


expressed 
as parts per million (such as, in air or in 
for the final estimate. See the risk <eueeananeeeeiehieninemer. 
assessments on methylene chloride ¢ — pecan fone 
referenced above for an example of thia  _ the lung), species may be assumed to be 
treatment. = equivalent sensitivity on such a basis. 
it, High-to-low dose extrapolation. In other words, humans and animals. 
The model (Global 83 or later exposed to the same amount (in parts 
version) is used in all cases unless a 
convincing argument can be made for an 
alternative model such as one 
addressing a distribution of thresholds. 
Linearity at low dose is always the 
default assumption, in light of the high 
ee eo 
in 


maximum 
in the case of mathylane chloride and 
upper confidence limit on risk was. 
cade as aoraieinee 
Modification of doses put inte the 


performed 
for six hours. five days 
Selina on Reneenabeheae? 
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risks are acceptable) in this section 
become when one considers that 


unless there is some rare cemlanaie 
indicating otherwise, both — and 
children would be expected to be 
susceptible to substances causing 


would not be at risk, but exposure to a 
pain mans ieee ra 


Although children may be more 
susceptible to the effects of chronic 
toxicants, current methodologies for 
carcinogenic or other chronic hazard 
risk assessment ere usually unable to 
distinguish between risk to children and 
adults for most substances. This is 
because (1) Data do not usually exist 
which relate ultimate risk to age at first 
exposure to a substance, and (2) in the 
absence of such data, the basic 
methodologies used for risk assessment 
have not developed to the point where 
such projections can be made. Such an 
endeavor may be further — by 
scenarios where 
substance in childhood may ina to 
manifestation of a disease in adulthood. 
Of course, there are rare occasions 
when data have been available to allow 
distinction of risks relative to age of 
exposure, such as, the methodology 
epplied for the estimation of risk of 
mesothelioma due to exposure to 
asbestos. In this case, there are 
epidemiological data relating risks 
observed (after a lengthy period of 
follow up) to the age at which members 
of the group were first 

Since currently available hazard and 
risk assessment methods are unable to 
distinguish susceptibility of children and 
adults in most situations, an alternative 
method to take such differences into 
account is to provide different levels of 
protection. Such a method involves 
policy considerations of what society 
views as an acceptable risk. Thus, the 
two subjects (children and adult 
hazard/risk, and acceptable risk) are 
discussed together in this section. 

b. Acceptable daily intake (ADi) 
based on accecptable risk. As 


mentioned e, the 


abov: concept of 
acceptable daily intake (ADI) for a 
subs the 


Thus, for any 

the ADI of a constituent ; 
substance is defined as that 
exposure which leads to or is below an 
Sateetiliinaadh” thavmnened-velen 

of risk is explored below. 
i. ADI for carcinogens. Although no 

exists, several 


universal figure exists, 
reviewers have observed that Federal 
agencies, when setting a value of 
acceptable risk to the public for 
carcinogens, have often used the figure 
of one in a million or less. A one in a 
million risk means that when exposure 
to an agent of concern occurs, the 
exposed individual hacen ade an estimated 
additional one chance in a million 

his or her lifetime of developing 
the deleterious effect, such as cancer. 
The exposure scenario being evaluated 
can be one use, one year’s use, “normal 
product utility,” or anticipated use over 
a lifetime, depending on the nature of 
the situation being addressed. Thus, the 
choice of the exposure situation 
evaluated is important to the concept of 
what risk is “acceptable.” The greater 
the exposure, the higher the risk. Risk 
can be expressed in terms of exposure. 
For example, risk can be expressed as a 
risk of one in a million of developing 
cancer from a certain level of radon 
measured in a house, if the person 
exposed lives in the house for a lifetime. 
Alternatively, risk can be expressed as 
lifetime risk—eating an apple treated 
with a pesticide every day for an entire 
lifetime results in a certain risk of 
cancer. 

Federal agencies have wrestled with 
the notion of “acceptable risk” for 
years. The FDA in 1977 (42 FR 54148), 
and in 1979 (44 FR 17075), concluded 
that a lifetime risk of below one in a 
million imposes no additional risk of 
cancer to the public. The latter Federal 
Register notice dealth with 
diethylstilbestrol (DES). Since the 
industry was unable to show that use of 
DES led to risks of less than one in a 
million, DES was banned (Marraro, 
1982). EPA has considered risks in the 
area of one in a million to one in 100,000 
as a value for “acceptable risk,” 
although other values have certainly 
been considered (Lave, 1985). The range 
reflects the attitude that, although the 
line for a specific regulatory action on a 
substance might normally be drawn at 
one in a million, there is flexibility if the 
benefits of the particular substance 
drive the definition of “acceptable risk” 


to a higher value. Industry has also 
noted the one in a million value. Mieure 


having 
wee ee eee” 
The Commission has also acted to 
require labeling at estimated risks on 
Se eee 
carcinogen. In the case of methylene 
chloride, some thirty products 
containing this compound were 
identified and evaluated in terms of 
estimated individual risks. By and large, 
those products having estimated risks of 
over one in a million were subject to a 


the amount of DEHP allowed in baby 
pacifiers when the maximum estimated 
risks were within the range of one to ten 
in a million. 

The above discussion gives examples 
of past, present, and 


While the discussion does not give 
examples of the many other figures that 
have also been considered or proposed, 
the use of one in a million has been most 
prominent and also has the most 
precedent in the case of actions taken 


should receive a similar level of 
concern. for purposes 


Therefore, 

LHAMA (and for Gian piednae subject 
to the FHSA), the maximum ADI will be 
proposed as that exposure of a toxic (by 
virtue of its carcinogenicity) substance 
estimated to lead to a lifetime excess 


normal lifetime use of the product, 
including use by artists, art teachers, 
and art students. The assessment of 
exposure is covered in the section on 
exposure in these guidelines. 

ii. ADI for neurotoxicological and 
developmental/reproductive agents. As 
mentioned in the section on risk 
assessment, no numerical risk 
assessment method for 
neurotoxicological or developmental/ 
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Typleally. a factor of ten is applied to 
account for potential differences in 
sensitivity between humans and 
animals, and another factor of ten is 
applied to account for differences in 
sensitivity among humans (Hutt, 1985). 

Using the safety factor approach, the 
ADI is defined by the following. If the 
hazard is ascertained from human data, 
such as that derived from 
epidemiological studies, a safety factor 
of ten will be spplied to the lowest no 
observed effect level (“NOEL”) seen 
among the relevant studies. For each 
study, the NOEL is considered to be the 
highest experimental exposure or dose 
level at and below which no cant 
response is observed (presumably, the 
next higher experimental point reflects a 
significant, positive response). The ADI 
is then tenfold less than the lowest 
(among the relevant studies) of these 
doses or exposures. If the hazard is 
ascertained from animal data, the ADI is 
one hundredfold less than the lowest 
NOEL. 

The above concepts require some 
clarification. First, in the event that the 
only study or studies available have 
significantly positive — at all 
levels tested (for example, onl: oe 
single-point studies are available), a 
NOEL cannot be determined. Therefore, 
in such cases, the safety factor used to 
determine ADI will be applied to the 
lowest exposure or dose yielding 
positive results, known as the lowest 
observed effect level (“LOEL”). The 
safety factor will include an additional 
factor of ten (i.e., ADIs of 100 and 1000 
below the LOEL for situations based on 
human and animal data, viata to 
account for the probability 
ane. would occur at a lower dose 


oe the NOEL (or LOEL) and ADI 
are defined in terms of daily dose level, 
that is, the NOEL (or LOEL) is calculated 
in terms of amount per day experienced 
by the animals or humans under study, 
and the safety factor is applied to that 
number to determine ADI. When a 
specific art material (or other material 
subject to the FHSA) containing a toxic 
substance is used, if the daily exposure 


use (with use, again, referring to 
a use pattern(s)) exceeds the 


only specific populations 
are susceptible, the product is still 
and the FHSA although any labeling 
ani any 
would identify such populations. For 
—— ifa peaemditaioas toxicant 


this 
wualahedesieen eames a 


c. Criteria applied to Shen The 
LHAMA includes a provision to produce 
criteria for a chronic adverse 

and in children. 
Functionally, as discussed above, there 
is no generally — method to 
identify chronic specific to 
children, or to estimate chronic risks in 
a manner specific to children, especially 
since such risks t not be apparent 
until many years following the first 
exposure. 

However, there are many reasons to 
believe that children might be more 
susceptible to the effects of chronic 
toxicants. Such reasons could include 
the following. (1) Children may have an 
increased susceptibility to mutation as 
compared to aduits; when the genetic 
material, DNA, is damaged by an agent, 
the faster the damaged cell divides, the 
quicker the mutation becomes “fixed” 
(genetically permanent). This is because 
certain DNA repair processes can only 
act on the original mutated cell before it 
divides. Since cellular proliferation is 
more rapid in children, mutations might 
be “fixed” more rapidly. (2) Children 
have immature defensive systems 
relative to adults; such systems could 
include the ability of the immunological 

and destroy al 


sys 
mentioned previously. (3) Exposed 
children would lose a greater portion of 
their lifetime if they developed cancer at 
ages earlier than exposed adults, or 
have a greater portion of their lifetime in 
a compromised state if they were 

— capped by a neurotoxicological 
ettect. 

Therefore, to account for the 
possibility that children are more likely 
susceptible to the effects of exposure to 
chemicals which can cause chronic 
hazards, an additional level of 
protection will be applied. Accordingly, 
for art materials, or other products 
subject to the FHSA, con such 
chemicals which are intended 
children, and to which effects they are 
susceptible (such a provision would not 
cata wea ake by arena) 

by a pregnant 


the maximum acceptable daily 
Subaip Aceetanga tkecaneeet 


a toxic substance (contained within an 


for carcinogens; and (2) the ADI as 
defined above for reproductive/ 
developmental or neurotoxicological 
— divided by an additional factor 
of ten. 


IV. Effective Dates 
In order to allow sufficient time for 


supplemental defiaition, the guidelines 
and definition will take effect 90 days 
after publication of final guidelines and 
a final supplemental definition of 
“toxic.” The final guidelines and 
definition would apply to products 
initially introduced into commerce on or 
after the effective date. 


V. Environmental Considerations 


The LHAMA requires the Commission 
to issue guidelines that include criteria 
for classifying carcinogens, neurotoxins, 
and developmental/reproductive 
toxicants in art materials that are 
intended for use by child or adult. 

As directed by the LHAMA, the 
proposed guidelines are intended to be 
used by producers and repackagers of 
art materials in determining the 
preesnce of chronically hazardous 
substances contained in art materials 
for these types of chronic hazards. The 
determination of the existence of a 


of injury. In addition to art materials, 
these guidelines are also intended to 
apply to other products subject to the 
FHSA. The proposed guidelines provide 
for the classification of substances with 
respect to their carcinogenicity, 
neurotoxicity, or developmental/ 
reproductive toxicity based on animal or 
human data. The proposed supplemental 
definiton of “toxic” reflects the 
guidelines and clarifies the meaning of 
chronic toxicity. 

The guidelines and definition are 
unlikely to have any effect on the 
quantity or physical characteristics of, 
or other changes in, product, materials, 
or packaging that could impact the 
environment beyond normal 
formulation, packaging, or promotional 

es currently common among these 
producers of art materials and other 
products subject to the FHSA. 
Therefore, the Commission concludes 
that the proposed guidelines and 
definition will, if ere have little or no 
potential for the human 
environment and that neither an 
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requires 
to issue guidelines that include criteria 
for classifying carcinogens, a 
and developmental/ 
toxicants in art materials to ye used by 
children or adults. 


As the LHAMA directs, the propo: 


apply to other products subject to the 
FHSA. The criteria provide for the 
classification of substances with respect 
to their chronic toxicity based on animal 
or human data. The proposed 
supplemental definition of “toxic” 
reflects these guidelines and clarifies the 
meaning of chronic toxicity. 

The LHAMA requires actions by the 
producers of repackagers of art 
materials to label their products 
concerning their potential for producing 
chronic adverse health effects. The role 
of the guidelines is to guide producers of 
art materials and other products subject 
to the FHSA in the selection of 
appropriate labeling language. Thus, the 
criteria do not constitute a requirement 
that would result in a producer or 
repackager incurring an economic cost; 
nor does the proposed definition. 

Therefore, the Commission certifies 
that the proposed guidelines and 
definition will not, if promulgated, have 
a significant economic effect on a 
substantial number of small entities, and 
therefore, no Regulatory Flexibility 
Analysis need be prepared for this 
proposal. 

List of subjects in 16 CFR Part 1500 


Arts and crafts, Consumer protection, 
Hazardous materials, Hazardous 
substances, Imports, Infants and 
children, Labeling, Law enforcement, 
Toys. 

For the reasons discussed above, the 
Commission proposes to amend 16 CFR 
part 1500 as follows: 


PART 1500—[AMENDED] 


1. The authority citation for part 1500 
is revised to read as follows: 


Authority: 15 U.S.C. 1261-1277. 


2. A new § 1500.135 will be added to 
read as fo 


§ 1500.135 Guidelines for determining 
chronic toxicity. 


A substance may be toxic due to a 
risk of a chronic hazard. The 
discussions are intended to help 


where possible, to define conditions 
under which substances should be 
considered toxic due to a risk of the 
specified chronic hazards. These 
guidelines are brief summaries of more 
extensive discussions contained in the 
preamble. Thus, the preamble should be 
consulted in conjunction with these 
=. (In addition to the chronic 

discussed below, issues relating 
to the chronic hazard of sensitization 
are discussed in § Se .) 


po 
city in humans when they 
are known or probable human 
carcinogenic substances as defined 
below. Substances that are possible 
human carcinogenic substances or for 
which there is no evidence of 
carcinogenic effect under the foll 
definitions lack sufficient evidence to 
considered toxic by virtue of their 
potential carcinogenicity. 

Pv) Known human carcinogeni 
substances (“sufficient ote” in 
humans). Substances are toxic by 
reason of their carcinogenicity when 
they meet the “sufficient evidence” 
criteria of carcinogenicity from studies 
in humans, which require that a causal 
relationship between exposure to an 
agent and cancer be established. This 
category is similar to the Environmental 
Protection Agency's (EPA) Group A, the 
International Agency for Research on 
Cancer’s (IARC) Group 1, or the 
American National Standards Institute’s 
(ANSI) Category 1. A causal relationship 
is established if one or more 
epidemiological investigation that meets 
the foll criteria shows an 
association between cancer and 
exposure to the t. 

(i) No iden’ bias that can account 
for the observed association has been 


‘ound. 

(ii) All possible confounding factors 
that could account for the observed 
association are eliminated after 
consideration. 

(iii) Based on statistical analysis, the 
association has been shown unlikely to 
be due to chance. 

(2) Probable human carcinogenic 


below. This category is similar to EPA's 
Group B, [ARC’s Group 2, or ANSI's 
ee ee area 


not included. For example, such 
evidence would result when there was 
an identified mechanism of action for a 
chemical that causes cancer in animals 
that has been shown not to apply to the 
human situation. It is reasonable, for 
practical purposes, to regard an agent 
for which there is “sufficient” evidence 
of ed in animals as if it 

a carcinogenic risk to humans. 

(i) Tinted evidence” of 
carcinogenicity in humans. The 
evidence is considered limited for 
establishing a causal relationship 
between exposure to the agent and 
cancer when a causal interpretation is 
credible, but chance, bias, or other 
confounding factors could not - ruled 
out with reasonable 
(ii) “Sufficient evidence” of 

carcinogenicity in animals, Sufficient 
evidence of carcinogenicity 1 gwar Ghat 
the substance has been tested in well. 
designed and well-conducted studies 
(e.g., as conducted by National 
Toxicology (NTP), or consistent 


Program 
with the Office of Science Technology 
Assessment and Policy (OSTP) 
guidelines) and has been found to elicit 
a statistically significant (p <0.05) 
related increase in the 


or benign tumors if there is an indication 
of the ability of such benign tumors to 


progress to malignancy: 

(A) In one or both sexes of multiple 
— strains, or sites of = 
routes a administration or eetioen levels; 


"i i pes iae baeibaati 
experiment (one emneeranne sex) 
with regard to 
~aeenlicin dace aaieantarains 
of the tumor. 

The pec oe of positive effects in short- 
term tests, dose-response effects data, 

or structure-activity relationship are 

See evidence. 

(3) Possi uman carcinogenic 
substance (“limited evidence” animal 
carcinogen). In the absence of 


those that do not fall into any other 
group, are not covered by the definition 
of “toxic.” This does not imply that the 
substances are or are not carcinogens, 
only that the evidence is too uncertain 
to provide for a determination. This 
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category is similar to EPA's Group C, 


“sufficient evidence” criteria of 
neurotoxicity in animals. 

(1) Known Neurotoxic Substances 
(“sufficient evidence in humans"). 


toxicity 
established with a reasonable degree of 
certainty. omy in this 


chemi: ty 
considered to exist if the studies meet 
the following criteria. 


(ij A ee pattern of neurological 
(ii) The ¢ adverse effects/lesions 


(iv) The association has been shown 
unlikely to be due to chance, based on 


statistical analysin. 

(2) Probable neurotoxic substances. 
Substances are also toxic by reason of 
their probable neurotoxicity when 
meet the “limited evidence” criteria 
neurotoxicity in humans, or the 
“sufficient evidence” criteria derived 
from animal studies. Evidence derived 
from animal studies that has been 
shown not to be relevant to humans is 
not included. Such evidence would 
result, for example, when there was an 
identified mechanism of action for a 
chemical that causes neurotoxicity in 
animals that has been shown not to 
apply to the human situation. 

(i) “Limited evidence” of 
neurotoxicity in humans. The evidence 
derived from human studies is 
considered limited for neurotoxicity 
when the evidence is less than 
convincing, i.e., one of the criteria of 
“sufficient evidence” of neurotoxicity 
for establishing a causal association 
between to the agent and 
neurotoxicity is not met, leaving some 
uncertainties in establishing a causal 


association. 
(ii) “Sufficient evidence” 


neurotoxicity in animals, ent 


evidence of derived from 


neurotoxicity 
‘animal studies for a causal association 


“ue 
See 
and -conducted 


guidelines); and 

(B) The substance has been found to 
elicit a statistically significant (p <0.05) 
increase in neurotoxic effect in one 
or both sexes of multiple species, 
strains, or ts different 
routes of administration dose-levels. 

(3) Possible neurotoxic substances. 
“Possible neurotoxic " are 
the substances which meet the “limited 
evidence” criteria of neurotoxicity 
evidence derived from animal studies in 
the absence of human data, or in the 
presence of inadequate human data, or 
data which do not fall into any other 
group. Substances in this category do 
not meet the definition of “neurotoxic” 
as stated above. 

(c) Developmental and reproductive 
toxicity—(1) Definitions of “sufficient” 
and “limited” evidence. following 
nama apply to all categories stated 


low. 

{i} Sufficient evidence from human 
studies for a causal association between 
human exposure and the subsequent 
occurrence of developmental and 
reproductive toxicity is considered to 
exist if the studies meet the following 


criteria. 

(A) No identified bias that can 
account for the observed association 
has been found. 

Ray Confounding factors are adjusted 


” tk ies cldetamt bisa bakin thowen 
unlikely to be due to chance, based on 
statistical analysis. 

(ii) Limited evidence from human 
studies exists when the human 
epidemiology meets all but one of the 
criteria for “sufficient evidence”; i.e., the 
statistical evidence is borderline as 
opposed to clear-cut, there is a source of 
bias, or there are confounding factors 
that have not been and cannot be 


accounted for. 
(iii) Sufficient evidence from animal 
studies exists when 

(A) obtained from a good quality 
animal study; and 


(B) the substance has been found to 
elicit a statistically significant (p <0.05) 
treatment-related increase in multiple 
endpoints in a species/strain, or 
in the incidence of a single endpoint at 
multiple dose levels or with multiple 
routes of administration in a _— 
a or increase in the 


multiple suulipie eposieafotien 


tin. 


(iv) Limited evidence from human 
studies exists when: 


(A) Obtained from a good quality 
study and there is a sta 
ee (p <0.05) treatment-related 
in the incidence of a single 
cisaaiien single eed 
experiment single dose 


the criteria defined for “sufficient 
evidence”; or 

(B) The evidence is derived from 
studies which can be interpreted to 
show positive effects but have some 
qualitative or quantitative limitations 


group, reporting of the data, 
etc.) which ead prevent classification 
of the evidence in the category of 
“sufficient evidence.” 
(2) Developmental toxicants. 

tances are toxic by reason of their 
potential developmental or reproductiv 
toxicity when they meet the “sufficient 
evidence” or “limited evidence” criteri: 
of developmental or reproductive 
toxicity in humans, or when they meet 
the “sufficient evidence” criteria of 


information only 

defects and do not include other hazards 
of developmental toxicity such as 
embryonal death, fetal death, or 
functional deficiencies which are also 
important in assessing the overall 


ty. 
The Occupational Safety and Health 

Administration (OSHA) has not yet 

developed any classification for 


(i) Known human developmental 
toxicant (“sufficient evidence in 
humans”). A substance is classified as a 
“known human developmental toxicant” 
if there is “sufficient” ies evidence 
to ee a causal association 


subsequen 
developmental toxicity manifested by 
death of the conceptus (embryo or 
fetus), or structural or functional birth 
defects. This category (Human 
Developmental Toxicant) is comparable 





to —— 1 of the EEC and categories 
D and X 

guidelines are limited to teratogens. This 
category is also comparable to the 
category “definitive evidence for human 
developmental toxicity” proposed by 
EPA. 


(ii) Probable human developmental 
toxicant. A substance is classified as a 
“probablé human developmental 
toxicant” if there is “limited” human 
evidence or “sufficient” animal evidence 
to establish a causal association 
between human exposure and the 
subsequent occurrence of 
developmental toxicity. This category 
(Probable Human Developmental 
Toxicant) is comparable to category 
“adequate evidence for human 
developmental toxicity” proposed by 
EPA. This ca is also comparable 
to category 2 of the EEC and category 
Ai of FDA, except that these guidelines 
are limited to teratogens. 

(iii) Possible human developmental 
toxicant. A substance is classified as a 


evidence, in the absence of human data, 
or in the presence of inadequate human 
data, or which does not fall into any 
other group, to establish a causal 
association between human exposure 
and su t occurrence of 
developmental toxicity. EEC, FDA, and 
EPA have not developed ca 
comparable to this category. The 
Commission believes that data from 
well planned animal studies are 
important to consider even though they 
may provide only limited evidence of 
developmental toxicity. 

(3) Male reproductive toxicants. Male 
reproductive toxicants can be classified 
into the following different categories 
based on evidence obtained from human 
or animal studies. 

(i) Known human male reproductive 
toxicant. A substance is classified as a 


evidence to establish a causal 
association between human exposure 
and the adverse effects on male 
reproductive main end points which are 
mating ability, fertility, and prenatal and 
postnatal development of the conceptus. 
This category is comparable to the one 
termed “Known Positive” in the EPA 
guidelines on male reproductive risk 
assessment. 

(ii) Probable human male 


exposure and the adverse effects on 


male reproductive main end points. This 
ee ee ae 
termed “Probable Positive” in the EPA 


eee ced in this category. 
(iii) Possible human male 
reproductive toxicant. A substance is 
classified as a “possible human male 
oe toxicant” if there is limited 
animal evidence, in the absence of 
human data, or in the presence of 
inadequate —— or ee 
not into any o group, to es 
a causal association between human 
exposure and adverse effects on male 
on main end points. This 
category is comparable to the one 
termed “Possible Positive A” in the EPA 
guidelines on male reproductive risk 
assessment. EPA proposes to use either 
limited human or limited animal 
evidence data to classify a toxicant as a 
“Possible Positive A” toxicant. As 


limited human evidence to the category 
“Probable Human Male Reproductive 
Toxicant.” 

(4) Female reproductive toxicants. 
Female reproductive toxicants can be 
classified into the following different 
categories based on evidence obtained 
from human or animal studies. EPA has 
proposed guidelines for assessing 
female reproductive risk but has not yet 
proposed a specific system for 
categorization of female reproductive 
toxicants. 

(i) Known human female reproductive 
toxicant. A substance is classified as a 
“known human female reproductive 
toxicant” if there is “sufficient” human 
evidence to establish a causal 
association between human exposure 
and adverse effects on female 
reproductive function such as mating 
ability, fertility, and prenatal and 
postnatal development of the conceptus. 

(ii) Probable human female 
reproductive toxicant. A substance is 
classified as a “probable human female 
reproductive toxicant” if there is 
“limited” human evidence or 
“sufficient” animal evidence to establish 
a causal association between human 
exposure and adverse effects on female 
reproductive function. 

(iii) Possible human female 

roductive toxicant. A substance is 
classified as a “possible human female 
ee toxicant” if there is 
“limited” animal evidence, in the 
absence of human data, or in the 
presence of ina: te human data, or 
which does not fall into any other group, 
to establish a causal association 
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between human exposure and adverse 
on female reproductive function. 
Psst coaphes sacha 


only 

but it must also be demonstrated that 
persons are exposed to the substances, 
that the substance can enter the body, 
and that there is a significant risk of an 
adverse health effect associated with 
the customary handling and use of the 
substance. Under these guidelines, 
existence of an adverse health effect 
means that such exposure is above the 
“acceptable daily intake” (“ADI”). The 
ADI is based on the risks posed by the 
substance, and 


in 
(i) Inhalation. Inhalation studies to 
assess exposure should be reliable 


(A) Direct monitoring. Populations to 
be monitored should be selected 
randomly to be representative of the 
general population, unless the exposure 
of a particular subset population is the 
desired goal of the assessment. The 
monitoring technique should be 
appropriate for the health effect of 
interest. 

(B) Modeling. Predictions of exposure 
to a chemical can be based on 
and chemical principles, mass 
principles, and mathematical models. 


ousing 

ambient conditions likely to be 
encountered by the studied population. 

(C) Surrogate data. te data 
should only be used when 
concerning the chemical of interest are 
sparse or unavailable and when there is 
a reasonable assurance that the 
surrogate data will accurately represent 
the chemical of interest. 

(ii) Oral ingestion. Oral ingestion 


laboratory simulations. The estimation 
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of exposure from ingestion of chemicals 
present in consumer products is 
predicted based upon estimates of use 
of the product and absorption of the 
chemical from the gastrointestinal tract. 
The following criteria should be 
established for laboratory simulations to 
estimate exposure: 

{A) A :simulant or range of simulants 
should be carefully selected to mimic 
the possible range of conditions which 
occur in humans, such as full and empty 
stomachs, or various saliva 
compositions at different times of the 
day. 

(B) The mechanical action to which a 
product is submitted must be chosen to 
represent some range of realistic 
conditions to which a human may 
subject the product. 

(iii) Dermal exposure. (A) Dermal 
exposure involves estimating the 
amount of substance contacting the skin. 
This may involve experiments 
measuring the amount of material 
leached from a product contacting a 
liquid layer which interfaces with the 
skin, or the amount of substance which 
migrates from a product (in solid or 
liquid form) which is in contact with the 
skin. 

(B) Parameters to be considered 
include: surface area of the skin 
contacted, duration of contact, 
frequency of contact, and thickness of a 
liquid interfacial layer. 

(2) Assessment of bioavailability. (i) 
The need to consider bioavailability in 
estimating the risk from use of a product 
containing a toxic substance only arises 
when it is anticipated that the 
absorption characteristics of a 
substance to which there is human 
exposure will differ from those 
characteristics for the substance tested 
in the studies used to define the dose- 
response relationship. 

(ii) In determining the need to assess 
bioavailability, the factors to be 
examined include: 

(A) The physical or chemical form of 
the substance, 

(B) iie route of exposure (inhalation, 
ingestion, or through the skin), 

(C) The presence of other constituents 
in the product which interfere with or 
alter absorption of the toxic substance, 
and 

(D) Dose. 

(3) Assessment of risk. This section on 
quantitative risk assessment applies to 
estimates of risk for substances that are 
defined as toxic by reason of their 
carcinogenicity. 

(i) Generally, the study leading to the 
highest risk should be used in the risk 
assessment; however, other factors may 
influence the choice of study. 


(ii). Risk should be based on the 
maximum likelihood.estimate from a 
multistage model (such as Global83 or 
later version) unless the maximum 
likelihood estimate is not linear at low 
dose, in which case the 95% upper 
confidence limit on risk should be used. 

(iii) For systemic carcinogens, if 
estimates of human risk are made based 
on animal data, a factor derived from 
dividing the assumed human weight (70/ 
kg) by the average animal weight during 
the study and taking that to the % 
power should be used. 

(iv) When dose is expressed as parts 
per million, and the carcinogen acts at 
the site of contact, humans and animals 
exposed to the same amount for the 
same proportion of lifetime should be 
assumed to be equally sensitive. 

(v) If no experimental study having 
the same route of exposure as that 
anticipated for human use of a 
substance is available, a study by 
another route of exposure may be used. 
Pharmacokinetic methods may be used 
if sufficient data are available. 

(vi) When exposure scenarios are 
different from those used in the 
underlying study upon which estimates 
of risk are based, proportionality should 
be applied. If pharmacokinetic methods 
are used to adjust for risks at high 
versus low exposure levels, level-time 
measures should not be combined 
without taking the non-linearity into 
account. 

(4) Acceptable risks to children and 
adults. (i) ADI for carcinogens. The 
maximum acceptable daily intake 
(“ADI”) is that exposure of a toxic (by 
virtue of its carcinogenicity) substance 
that is estimated to lead to a lifetime 
excess risk of one in a million. Exposure 
refers to the anticipated exposure from 
normal lifetime use of the product, 
including use as a child as well as use 
as an adult. 

(ii) ADI for neurotoxicological and 
developmental/reproductive agents. 
Due to the difficulties in using a 
numerical risk assessment method to 
determine risk for neurotoxicological or 
developmental/reproductive toxicants, 
the Commission is using a safety factor 
approach, as explained below. 

{A) Human data. If the hazard is 
ascertained from human data, a safety 
factor of ten will be applied to the 
lowest No Observed Effect Level 
(“NOEL”) seen among the relevant 
studies. If no NOEL can be determined, 
a safety factor of 100 will be applied to 
the Lowest Observed Effect Level 
(“LOEL”). Both the NOEL and LOEL are 
defined in terms of daily dose level. 

(B) Anima! data. ff the hazard is 
ascertained from animal data, a safety 
factor of one hundred will be applied to 
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the lowest NOEL. If no NOEL can be 
determined, a safety factor of one 
thousand will be applied to the lowest 
LOEL. Both the NOEL and LOEL are 
defined in terms of daily dose level. 

(iii) Criteria applied to children. For 
art materials, and other products subject 
to the FHSA, containing chemicals that 
can cause chronic hazards and which 
are intended for use by children who are 
susceptible to such effects (unless the 
product is otherwise banned under 
section 2(q){1)(A) of the FHSA), the 
maximum ADI is defined as: 

{A) For carcinogens, that exposure of 
a toxic substance in an art material or 
other product subject to the FHSA 
which leads to an estimated lifetime 
excess risk of one in ten million; 

(B) For neurotoxicological or 
reproductive/developmental agents, an 
additional factor of ten will be added to 
the safety factors stated in paragraphs 
(d)(4) (ii)(A) and (ii)(B) of this section. 

3. Section 1500.3(c) is amended by 
revising paragraph (c)(2) introductory 
text, redesignating paragraphs (c)(2) {i) 
through (iii), as paragraphs (c)(2)(i) (A) 
through (C) and adding new paragraphs 
(c)(2)(i) introductory text and {c){2){ii) to 
read as follows: 


§ 1500.3 Definitions. 


* * * * * 


ei 


(2) To give specificity to the definition 
of “toxic” in section 2(g) of the act (and 
restated in paragraph (b)(5) of this 
section), the following supplements that 
definition. The following categories are 
not intended to be inclusive. 

(i) Acute toxicity—Toxic means any 
substance that produces death within 14 
days in half or more than half of a group 
of: 


. * * * * 


(ii) Chronic toxicity. A substance is 
toxic because it presents a chronic 
hazard if it falls into one of the following 
categories. (For additional information 
see the chronic toxicity guidelines at 16 
CFR 1500.135.) 

(A) For carcinogens. A substance is 
toxic if it is or contains a known or 
probable human carcinogen and if 
anticipated exposure to the substance 
from reasonably foreseeable lifetime use 
of the product, including both use as a 
child and as an adult {where 
applicable), is estimated to lead to or 
exceed a one in a million risk of cancer. 

(B) For neurotoxicological and 
developmental or reproductive 
toxicants. Due to the difficulties in using 
a numerical risk assessment method to 
determine risk for neurotoxicological or 
developmental or reproductive 
toxicants, the Commission is using a 
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safety factor approach. A substance is 
toxic if it is a known or probable human 
neurotoxin or a known or probable 
human developmental or reproductive 
toxicant and if the anticipated exposure 
from normal daily use, or other 
reasonably foreseeable use, equals or 
exceeds the following levels. 

(1) Human data. If the hazard is 
ascertained from human data, a safety 
factor of ten will be applied to the 
lowest No Observed Effect Level 
(“NOEL”) seen among the relevant 
studies. If a NOEL cannot be 
determined, a safety factor of 100 will be 
applied to the Lowest Observed Effect 
Level (“LOEL”). Both the NOEL and 
LOEL are defined in terms of daily dose 
level. 

(2) Animal data. If the hazard is 
ascertained from animal data, a safety 
factor of one hundred will be applied to 
the lowest IOEL. If a NOEL cannot be 
determined, a safety factor of one 
thousand will be applied to the lowest 
LOEL. Both the NOEL and LOEL are 
defined in terms of daily dose level. 

(iii) Allowable daily intake (“ADI”) 
for children. For art materials, and other 
products subject to the FHSA, 
containing chemicals that can cause 
chronic hazards and that are intended 
for use by children who are susceptible 
to such effects (unless the product is 
otherwise banned under section 2(q)(1) 
(A) of the FHSA), the maximum ADI is 
defined as: 

(A) For carcinogens, that exposure of 
a toxic substance in an art material or 
other product subject to the FHSA 
which leads to or exceeds an estimated 
lifetime excess risk of one in ten million; 

(B) For neurotoxicological or 
reproductive/developmental toxicants, 
an additional factor of ten will be added 
to the safety factors stated in 
paragraphs (c)(2)(ii) (B)(7) and (B)(2) of 
this section. 

Dated: April 8, 1991. 

Sadye E. Dunn, 
Secretary, Consumer Product Safety 
Commission. 
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i. Sensorimotor: This category includes 
tests to determine integrity of sensory and 
motor nerves of the central and peripheral 
nervous system. Examples of these tests are: 


- Finger Tapping Test, Two Plate Tapping Test, 


Foot Tapping Test, Motor Steadiness, Purdue 
Pegboard Test, and Dynamometer (Grip 
Strength). 

ii. Visual-motor-spatial: Tests in this 
category require integration of spatial 
information with visual and/or motor 
kinesthetic feedback, such as Minnesota Rate 
Manipulation Test, Santa Ana Test, Grooved 
Pegboard Test and Reitan-Klove Sensory 

Examination. 

iii. Abstraction: Tests in this category 
measure induction, deduction, and verbal 
reasoning processes, e.g., Halstead Category 
Test, Wisconsin Card Sorting Test, Shipley 
Institute of Living Test. 

iv. Planning, concentration, cognitive 
flexibility and efficiency: Tests in this 
category consist of connecting circled 
numbers, or alternating numbers and letters 
within a certain amount of time, connecting 
numbers with specified abstract designs and 
drawing in appropriate designs under each 
number within certain time periods. 
Examples of these tests are: Trail-Making 
Tests A and B, WAIS-R Digit Symbol 
Subtest, Stroop Color-Word Interference 
Test, Paced Auditory Serial Addition Test 


eanene, a subject is required to identify 
and manipulate materials in space, e.g., 
drawing, manipulation of objects, mental 
rotation (WAiS-R Block Design, WAIS-R 
Object Assembly, Benton Visual Retention 
Test (BVRT), Complex Figure of Rey, Canter 

Interference Procedure (BIP), 
Tactual Performance Test (TPT). 
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Vocabulary, Nelson Adult Reading Test 
(NART). 


ix. Personality: Examples are Minnesota 


sete erm oocaa 
Multiple Affect Adjective Check List 


cheat 
both upper 
temperature See aeins 
conduction velocity testing (NCV), needle 
electromyography, 


; Examples are 
sone. sos 


(EEG), evoked potentials, e.g., somatosensory 


15705 
evoked potentials (SEPs), brainstem auditory 
(BAEP), pattern-reversal visual (PREP) 


TABLE 1.—REPRESENTATIVE VALUES FOR EMISSION RATES AND HOUSING FACTORS 


All of the above sources are vented. Thus, the amount released to the house interior is dependent on the efficiency of the 


flue in removing combustion products. 


Organic Emissions 
ee 


eee WR Reve eee eelines by aber 
and testhouse testing. 

[FR Doc. 91-8809 Filed 4-16-01; 8:45 am] 
BILLING CODE 6355-01-48 


CONSUMER PRODUCT SAFETY 
COMMISSION 


16 CFR Part 1500 
Labeling Requirements for Art 
Materials 


(“LHAMA”), 
that, as of November 18, 1990, “the 
requirements for the labeling of art 
materials set forth in the version of the 
standard of the American Society for 
Testing and Materials (“ASTM”] 
designated D-4236 that is in effect on 


[November 18, 1988] * * * shall be 
deemed to be a regulation issued by the 
ee ee 
Federal Hazardous Substances Act 
(“FHSA”). In this document, the 
Commission proposes to codify the 
substance of ASTM Standard D-4236 as 
a Commission rule. 


In a separate document, elsewhere in 


saneiiiiie: ianaiiasiosts 
proposed rule should be submitted to 
the Office of the Secretary so that they 
are received by July 1, 1991. 
A public hearing on the proposed rule 
for 10 am on July 18, 1991. 


28-60 5-13 A-8 
42-63 5-18 02-8 
6-81 3-12 02-1.1 


must submit a written copy of their 

statement or a detailed and as 
ive summary specifying 

t issues to be raised no later 


or to the date for submitting the 


statement or summary may only be 
made upon majority vote of the 
Commission. 


ADDRESSES: Written comments, 
preferably in five (5) copies, should be 
mailed to Sheldon Butts, 


Deputy 
Secretary, Comment CH 91-4, Consumer 
Product Safety Commission, 
Washington, DC 20207, or delivered to 
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= The Federal Hazardous Substances 


The Federal Hazardous Substances 
Act (“FHSA”), 15 U.S.C. 1261-1277, 
mandates specified types of labeling for 
hazardous substances that are 
“intended, or in a form. 
suitable, for use in the household or by 
children.” 15 U.S.C. 1261(P)(1)- mone 
that fail to bear the required la 
misbranded. The FHSA also — 
other labeling and banning powers on. 
the Commission as to these substances. 

The FHSA defines “hazardous 
substance” as including, among other 
categories of substances, “[a]ny 
substance or mixture of substancea 


which (i) ie toxic, * * * if [it 
_ “ [it] may cause 


proximate result of any customary or 
pee ma a 


ingestion te abben "1905 aoe 

ei a apebamnll are is 
defined broadly as “any substance 

79 * which has the capacity to produce 


time from one or more exposures to a 


system. 

Section 2(q)(1} of the FHSA provides 
that articles intended for use by 
nar or contain a 

hazardous substance in a manner 
susceptible ee 


dequate directions and 
safe use.” 16 CFR 1500.85(a)(4}. 
B. The Labeling of Hazardous Art 
Materials Act 


The Labeling of Hazardous Art 
Materials Act (“LHAMA”), 15 U.S.C. 
1277 (Pub. L. 100-695, enacted November 
18, 1988), provides that, as of November 
18, 1990, “the requirements for the 
labeling of art materials set forth in the 
version of the standard of the American 
Society for Testing and Materials 
(“ASTM”) designated D-4236 that is in 
effect on (November 18, 1988) * * * 


requiremen 

required by section 2(p)f1), 15 
1261(p)(1), is inadequate because of the 
special hazard presented by a 


req 
applicable to other substances subject to 
the FHSA. The LHAMA defines these 
terms broadly as “any substance 
ee or represented by the 

er as suitable for 


(b)(1)). 
In od ate the Commission is. 


proposing to codify the substance of 
ASTM Standard D-4236-88, which 


Congress has mandated will to art 
materials, as a Commission rule. This 
codification is for the convenience of 


repackager 
materials shall describe in writing the 
criteria used to determine whether an 
art material has the potential for 
producing chronic adverse health 
effects” and shall submit these criteria 
and a list of art materials that require 
warning labels under the LHAMA to the 
provides that, upon the request of the 
Commission, or 


a 
shall submit product formulations. 

In addition to the labeling required by 
ASTM D-4236, the LHAMA states that 
the label must include the name and 
address of the producer or repackager, 
an appropriate telephone number, and a 
statement that the art materials are 
inappropriate for use by children. The 
Commission interprets the requirement 
for “an appropriate telephone number” 


Sssababibese- ofa an art material can. 
result in a chronic hazard. In a separate 
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regulatory agencies and scientific 
SSE ” If the product has the potential 
for producing chronic adverse health 
effects, the product must be labeled 
D~4236. Such 


instructions, a list of sensitizing 
components, an identification of a 
source for additional health information, 


tizing components. However, 
an additional provision in the LHAMA 
provides that if the required lal 
information cannot fit on containers of 1 
ounce or less, the art material must have 
a package insert that conveys all of the 
required information. 

ASTM D-4236 applies broadly to all 
art materials. In ASTM D-4236 
mandatory, however, the LHAMA 
accomplished this aaa providing thet 
ASTM D-4236 shall be deemed to be a 
regulation issued under section 3(b) of 
the FHSA, 15 U.S.C. 1262{b). As 


fonts suitable, for use in the household 
or by children.” The Commission's 
regulations, at 16 CFR 1500.3(c}(10}0), 
elaborate on the types of products 
considered to be intended, or packaged 
in a form suitable, for use in the 
househo! 


adults away from the household are not 
subject to the FHSA. 


requirements 
effective on that date. This proposed 
presen er anton anda 
editorial changes to 
cebenade come noe ies: 
Therefore, this codification, when issued 
as a final rule, will become effective 
upon publication. Because Congress has 
mandated the substance of the rule and 
the effective date for the substantive 
requirements, the Commission finds that 
a Wo nero oe date for the 


there ts cause, 
5 U.S.C. 553(d)(3), for making the 
codification effective upon publication. 


IV. Environmental Considerations 


This proposed rule codifies 
regulations that Congress required under 
the ae these =— 


) required the 
guidelines to aid in this determination. 
In a separate notice, the Commission is 
proposing such As discussed 
in greater detail in that notice, the 
Commission concludes that these 
proposed regulations and guidelines 
will, if issued, have little or no potential 
for affecting the human environment 
and that neither an environmental 
assessment nor an environmental 
impact statement is required. See 16 
CFR part 1621. 


V. Regulatory Flexibility Act 
Certification 


This proposal codifies regulations that 
Congress required under the LHAMA. 
Along with proposed guidelines 
published elsewhere in the Federal 
Register, the Commission finds that the 

proposed regulations will not, if 
promulgated, have a significant 
economic effect on a substantial number 
of small entities, and therefore, no 


List of Subjects in 18 CFR Part 1500 


Arts and crafts, Consumer protection, 
Hazardous materials, Hazardous 
substances, Imports, Infants and 
children, Labeling, Law enforcement, 
Toys. 

Conclusion 


For the reasons discussed above, the 
Commission proposes to amend 16 CFR 
part 1500 as follows: 


PART 1500—{ AMENDED} 


1. The authority citation for part 1500 
is revised to as follows: 


Authority: 15 U.S.C. 1261-1277. 


2. Section 1500.14 is amended 


adding a new paragraph (b)(8) eae as 
follows: 


$1500.14 Products requiring special 
labeling under section 3(b) of the Act. 

(b) * ee 

(8) Art materials. (Note: The Labeling 

lous Art Materials Act 

(“LHAMA”"}, 15 U.S.C. 1277 (Pub. L. 100- 
695, enacted November 18, 1988) 
provides that, as of November 18, 1990, 
“the ts for the labeling of art 
ma set forth in the version of the 
standard of the American Society for 
Testing and Materials [*ASTM”] 
designated D-4236 that is in effect on 
[November 18, 1988] * * * shall be 


including the requirements of 

4236 in paragraph (b)(8){i) of this 

section, with other requirements 
(stated in paragraph (b)(8)(ii) of this 


November 18, 1990, as mandated by 
Congress. This particular codification is 
effective as of publication in final form.) 


(i) ASTM D-4236—{A) Scope. (1) This 
section describes a procedure for 


the opinion of a toxicologist (see 
paragraph (b)(8)(i)(B)(17) of this section) 
has the potential to produce a chronic 
adverse health effect{s). 


(2) This section applies exclusively to 


(4 Manufacturers or repeckagers may 
wish to have compliance certified 
organization. tion, Guidelines fer e 
organization are given in 
paragraph (b){8){i)(H) of this section. 
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(B) Descriptions of Terms Specific to 
——— (1) Art material or art 


marketed or represented by the 
producer or repackager as intended for 
and suitable for users as defined herein. 

(2) Users—artists or crafts people of 
any age who create, or recreate in a 
limited number, largely by hand, works 
which may or may not have a practical 
use, but in which aesthetic 
considerations are paramoun 

(3) Chronic adverse health effectta)-— 
a persistent toxic effect(s) that develops 
over time from a single, prolonged, or 
repeated exposure to a substance. This 
effect may result from exposure(s) to a 
substance that can, in humans, cause 
sterility, birth defects, harm to a 
developing fetus or to a nursing infant, 
cancer, allergenic sensitization, damage 
to the nervous system, or a persistent 
adverse effect to any other organ 


system. 

(4) Chronic health hazard{(s) 
(hereafter referred to as “chronic 
hazard”}—a health risk to humans, 
resultant from exposure to a substance 
that may cause a chronic adverse health 
effect. 

(5) Analytical laboratory—a 
laboratory having personnel and 
apparatus capable of performing 
quantitative or qualitative analyses of 
art materials, which may yield 
information that is used by a 
toxicologist for evaluation of potentially 
hazardous materials. 

(6) Label—a display of written, 
printed, or graphic matter upon the 
immediate container of any art material 
product. When the product is 
unpackaged, or is not packaged in an 
immediate container intended or 
suitable for delivery to users, the label 
- be a display of such matter directly 

pon the article involved or upon a tag 
oa aes suitable labeling device 
attached to the art material. 

(7) Producer—the person or entity 
who manufactures, processes, or 
imports an art material. 

(8) Repackager—the person or entity 
who obtains materials from producers 
and without making changes in such 
materials puts them in containers 
intended for sale as art materials to 
users. 

(9) Sensitizer—a substance known to 
cause, through an allergic process, a 
chronic adverse health effect which 
becomes evident in a significant number 
of people on re-exposure to the same 
substance. 

(10) Toxic—applies to any substance 
inti 
cr illness to humans through inges 
inhalation, or skin contact. 


tion, training, and 
experience has expertise in the field of 
toxicology, as it relates to human 
exposure, and is either a toxicologist or 
physician certified by a nationally 


cation board. 

(12) Bioavailability—the extent that a 

substance can be absorbed in a 
biologically active form. 

(C) Requirements. (1) The or 
repackager of art materials submit 
art material formulation({s)} or 
reformulation(s) to a toxicologist for 
review, such review to be in accordance 
with paragraph (b)(8)(i)(D) of this 
section. The toxicologist shall be 
required to keep product formulation(s) 
confidential. 

(2) Unless otherwise in writing 
by the producer or repa , no one 
other than the toxicologists shall have 
access to the formulation(s); except that 
the toxicologists shall furnish a patient's 
physician, on a confidential basis, the 
information necessary to diagnose or 
treat cases of exposure or accidental 
ingestion. 

(3) The producer or repackager, upon 
advice given by a toxicologist in | 
accordance with subsection 4 of this 
section and based upon generally 
accepted, well-established evidence that 
a component substance(s) is known to 
cause chronic adverse aly 


dopt tionary la 
: accordance wl with pa es toNteyencey 


wa Labeling shall conform to any 
labeling practices prescribed by federal 
and state statutes or regulations and 
shall not diminish the effect of required 
—m toxicity warnings. 
5) The producer or repackager shall 

cuply a poison exposure management 

ormation source the generic 
formulation information required for 
dissemination to poison control centers 
or shall provide a 24-hour cost-free 
telephone number to poison control 
centers. 

(6) The producer or repackager shall 
have a toxicologist review as necessary, 
but at least every 5 years, art material 
product formulation(s) and associated 
label(s) based upon the then-current, 
generally accepted, well-established 
scientific knowledge. 

(7) Statement of conformance— 
“Conforms to ASTM Practice D-4236,” 
or “Conforms to ASTM D-4236," or 
“Conforms to the health requirements of 
ASTM D-4236.” This statement may be 
combined with other conformance 
statements. The conformance statement 
should appear whenever practical on 
the product; however, it shall also be 
acceptable to place the statement on 
one or more of the following: 


(11) Toxicologist—an individual who 
through educa 


(i) The individual product package, 
(ii) A display or sign at the point of 
purchase, 


(iii) Separate explanatory literature 
ailable on requirements at the point of 
se, 

(iv) A response to a formal request for 
bid or proposal. 

(D) Determination of ve (2) An 
art material is considered to have the 

tential for producing chronic adverse 

th effects if any customary or 
foreseeable use can result in 


( making the determination, a 
toxicologist(s) shall take into account 
the following: 

(i) Current chemical composition of 
the art material, supplied by an 
analytical laboratory or by an industrial 
chemist on behalf of a manufacturer or 
repackager. 

(ii) Current generally accepted, well- 
established scientific knowledge of the 
chronic toxic potential of each 
component and the total formulation. 

(iii) Specific physical and chemical 
form of the art material product, 
bioavailability, concentration, and the 
amount of each potentially chronic toxic 
component found in the formulation. 

(iv) Reasonably foreseeable uses of 
the art material product as determined 
by consultation with users and other 
individuals who are experienced in use 
of the material(s), such as teachers, or 
by market studies, unless such use 
information has previously been 
determined with respect to the specific 
art material{s) under review. 

(v) Potential for known synergism and 
antagonism of the various components 
of the formulation. 

(vi) Potentially chronic adverse health 
effects of decomposition or combustion 
products, if known, from any reasonably 
foreseeable use of the hazardous art 
material product. 


(vii) Opinions of various regulatory 
agencies and scientific bodies, including 
the International Agency for Research 
on Cancer and the National Cancer 
Institute, on the potential for chronic 
adverse health effects of the various 
components of the formulation. 

(3) Based upon the conclusion reached 
in conformance with review 
determinations set forth herein, the 
toxicologist(s) shall recommend 
precautionary labeling consistent with 
subsection 5 of this section. 

(E) Labeling qretinne ya 
word. (i) When a signal word 
acute hazard(s) is mandated fo gg a 
chronic hazard(s) exists, the signal word . 
shall be that for the acute hazard. 


- 
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(2) List of potentially chronic 
hazards—Potentially chronic ee 
as determined under the procedures of 
paragraph (b)(8)(i)(D) of this section, 
shall be stated substantially in 

with the statements listed in 


accordance 
paragraph (b)(8)(i)(F) of this section. 
Potentially chronic hazards noted 


reasonably foreseeable use of the art 
material. The hazards should be grouped 
in the order of relative descending 
severity. 

(3) Name of chronically hazardous 
component(3)—All components and 
known decomposition products of the 
formulation with a potential for chronic 
hazards, as determined under the 
procedures of paragraph (b)(8)(i)(D) of 
this section, shall be listed prominently. 
or equivalent names may be 
use 


(4) Safe handling instructions— 
Appropriate precautionary statements 
as to work practices, personal 
protection, and ventilation requirements 
shall be used substantially conforming 
with those listed in paragraph 
(b)(8)(i}(G) of this section. 

(5) List of sensitizing components—To 
protect users from known sensitizers 
found within art materials, each label 
shall contain a list of those sensitizers 
present in sufficient amounts to 
contribute significantly to a known skin 
or respiratory sensitization. 

(6) Combined statement—If an art 
material contains more than one 
component capable of causing a chronic 
adverse health effect, or if a single 
chemical can cause several different 
chronic adverse health effects, the 
potential effects may be combined into 
one statement. 

(7) Information sources—The 
precautionary label shall contain a 
statement identifying a source for 
additional health information 
substantially in conformance with one 
of the phrases listed below: 

(J For more health information—{24 
hour cost-free U.S. telephone number), 

(ii) Contact a physician for more 
health information, or 

(iii) Call your local poison control 
center for more health information. 

(8) Labeling content, product size— 
Any art material product in a container 
larger in size than one fluid ounce (30 
ml) (if the product is sold by volume) or 


one ounce net weight (28 g) (if the 
product is sold by weight) shall have full 
precautionary la’ as described in 
paragraph (b)(8)(i)(E) of this section. 
Any art material product in a container 
equal to or smaller than one fluid ounce 
or one ounce net weight shall have a 
label that includes a signal word in 
conformance with paragraph 
CoMENCIIEN(Z) of this of this section and a list of 
potentially harmful or sensi 
components in conformance wi 

—— (b)(8)(i)(E) (3) and (5) of this 


“- The information described in 
paragraph (b)(8)(i)(E) of this section 
must appear on: 

(ij) The outside container or wrapper, 
if any, unless it is easily legible through 
the outside container or wrapper and 

(ii) All accompanying literature where 
there are directions for use, written or 
otherwise. 


Where a product that req warning 
labels under paragraph ne) (D) and 
(E) of this section is packed within a 
point-of-sale sd that obscures the 
warning statement(s), the point-of-sale 
package shall carry the signal word 
conforming to paragraph (b)(8)(i)(E)(2) 
and the foll wording: “Contains: 


(list hazardous product(s}) that may be 
harmful if misused. Read cautions on 
individual containers carefully. Keep out 
of the reach of children.” 

(10) Statements required under 
paragraphs (b)(8)(i) (D) and (E) of this 
section must be in the English 
and located ently in conspicuous 
and legible type in contrast by 
topography, layout, or color with other 
printed matter on the label. 

(11) Supplemental Information— 
Where appropriate, more detailed 
information that relates to chronic 
hazard(s), such as physical properties, 
decomposition products, detailed safety 
instructions, or disposal 
recommendations, shall be included in 
supplemental documents, such as 
Material Safety Data Sheets, technical 
brochures, technical data sheets etc. 

(F) Chronic hazard statements. 


MAY CAUSE STERILITY. 

CONTACT MAY CAUSE PERMANENT EYE 
DAMACE. 

MAY BE HARMFUL BY BREATHING 


MAY BE HARMFUL BY SKIN CONTACT. 
MAY PRODUCE BIRTH DEFECTS IN THE 


MAY CAUSE HARM TO THE NURSING 
INFANT. 
CANCER AGENT! EXPOSURE MAY 


POSSIBLE CANCER AGENT BASED ON 
TESTS WITH LABORATORY 
ANIMALS. 

MAY PRODUCE ALLERGIC REACTION 
aa 


(G) Precautionary statements. 
Keep out of reach of children. 
When using do not eat, drink, or smoke. 
Wash hands immediately after use. 
Avoid inhalation/ingestion/ skin contact. 
Avoid fumes from combustion. 
Keep container tightly closed when not in 


use. 

Store in well-ventilated area. 

Wear protective clothing (specify type). 
Wear protective goggles/face shieid. 

Wear NIOSH-certified mask for dusts/mists/ 


fumes. 
Wear NIOSH-certified respirator with an 
appropriate cartridge for (specify). 
Wear NIOSH-certified supplied-air 


respirator. 
Use window exhaust fan to remove vapors 


pecify exp 
Do not heat above os temperature) 
without adequate 


Use (specify type) one Seen hood. 
Do not use/mix with (specify material). 


(H) Guidelines for a certifying 
organization. (1) The term certifying 
tion, as used in this paragraph, 
ers to an organization or an institute 
that, after assuring that all provisions 
are met, certifies that an art material 
does conform to the labeling 
requirements of this practice. 

(2) The certifying body may be funded 
by member manufacturers, but should 
include users of their representatives, as 
well as manufacturers’ chemists, on its 
technical and certifying committees. 

(3) Representatives sample of art 
materials, labeled as conforming to this 
section and bought at retail, should be 
analyzed at random and from time to 
time by an analytical laboratory to 
ensure they are the same as the 
formulation used by the toxicologist(s) 
for determining labeling requirements. 

(4) The methods used by the 
toxicologist(s) in review and 
determination of the need and content of 
precautionary labeling for potentially 
chronic adverse health effects should be 
periodically reviewed by an advisory 
board composed of not less than three 
or more than five toxicologists, at least 
one of whom is certified in toxicology by 
— recognized certification 
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toxicologist’s decision can be presen’ 
to the advisory board of toxicologists for 
arbitration. 

(ii) The following shall apply with 
respect to the standard for art materials 
set forth above. 

(A) The term art material or art 
material product shall mean any 
substance marketed or represented by 
the producer or repackager as suitable 
for use in any phase of the creation of 
any work of visual or graphic art of any 
medium. The term does not include 
economic poisons subject to the Federal 
Insecticide, Fungicide, and Rodenticide 
Act or drugs, devices, or cosmetics 
subject to the Federal Food, Drug, and 
Cosmetics Act. 

(B) The standard referred to in 
paragraph (b)(8)(i) of this section applies 
to art materials intended for users of 


any age. 

(C) Each producer or repackage of art 
materials shall describe in writing the 
criteria used to determine whether an 
art material has the potential for 
producing chronic adverse health 
effects. Each producer or repackager 
shall submit, to the Commission's 
Division of Regulatory Management, 
Consumer Product Safety Commission, 
Washington, DC 20207, the written 
description of the criteria described 
above and a list of art materials that 
require hazard warning labels under this 


section. Upon request of the 


Commission, a producer or 
ern ae Cemcne cele 


formulations. 


name and United States address of the 
producer or repackager of the art 
materials, an appropriate United States 
telephone number that can be 
contracted for more information on the 
hazards requiring warning labels under 
this section, and a statement that such 
art materials are inappropriate for use 
by children. 

(E) If an art material producer or 
repackager becomes newly aware of 
any significant information 
the hazards of an art material or ways to 
protect against the hazard, this new 
information must be incorporated into 
the labels of such art materials that are 
manufactured after 12 months from the 
date of discovery. If a producer or 
repackager reformulates an art material, 
the new formulation must be evaluated 
and labeled in accordance with the 
standard set forth above. 

(F) In determining whether an art 
material has the potential for producing 
chronic adverse health effects, including 
carcinogenicity and potential 
carcinogenicity, the toxicologist to 
whom the substance is referred under 
the standard described above shall take 
into account opinions of various 
regulatory agencies and scientific 
bodies, including the U.S. Consumer 
Product Safety Commission (CPSC), the 


Pr gai yo aloha p-o.omny 
(EPA), and the International Agency 
Research on Cancer (IARC). 

(iii) Pursuant to the LHAMA, the 
Commission has issued 


guidelines 
which, were possible, specify criteria for 
determining when any customary or 
reasonably foreseeable use of an art 
material can result in a chronic hazard. 
These eae criteria for 


in art materials have the potential for 
producing chronic adverse effects and 
what those effects are, criteria for 
determining the bioavailability of 
hazardous substances 
contained in art materials when the 
products are used in a customary or 
reasonably foreseeable manner, and 
criteria for determining acceptable daily 
intake levels for chronically hazardous 
substances contained in art materials. 
Because these guidelines apply to 
hazardous substances in general as well 
as to hazardous substances in art 
materials, the guidelines are set forth in 
§ 1500.135 and a definition of “chronic 
toxicity” is provided in § 1500.3(c)(2)(ii) 
as part of supplementation of the term 
“toxic” in section 2(q) of the FHSA. 
Dated: April 8, 1991. 
Sadye E. Dunn, 
Secretary, Consumer Product Safety 
Commission. 
[FR Doc. 91-8806 Filed 4-16-01; 8:45 amj 
BILLING CODE 6355-01 4 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Public and Indian Housing 


24 CFR Part 901 
[Docket No. R-91-1520; FR-2897-P-01] 
RIN 2577-AA89 


Public Housing Management 
Assessment Program 


AGENCY: Office of the Assistant 
Secretary for Public and Indian Housing, 
HUD. 


ACTION: Proposed rule. 


SUMMARY: This rule proposes the 
establishment of the Public Housing 
Management Assessment Program 
(PHMAP) in accordance with section 
502 of the Cranston-Gonzalez National 
Affordable Housing Act (approved 
November 28, 1990, Pub. L. 101-625, 104 
Stat. 4079, hereinafter, the 1990 Act). 
PHMAP does not apply to Indian 
Housing Authorities. PHMAP will 
provide policies and procedures for the 
Department's use in identifying public 
housing agency (PHA) management 
capabilities and deficiencies, and will 
allow HUD Field Offices to practice 
accountability monitoring and risk 
management. HUD’s limited resources 
will be used more effectively to monitor 
problem areas and bad performance and 
to provide technical assistance in these 
areas to PHAs. PHMAP will allow the 
Department to (1) make more effective 
use of available staff for monitoring 
overall public housing operations; (2) 
identify deficiencies in program areas 
and take corrective actions, such as 
providing additional training to Field 
and Regional Offices and issuing 
additional identified field advice and 
guidance; (3) define the national picture 
in any given program area; (4) establish 
a national data base for PHAs; (5) 
provide an objective system of 
measuring PHA performance, using 
standard criteria for all PHAs; (6) allow 
PHAs, Boards of Commissioners, 
residents and communities to assess 
PHA performance and identify areas 
that need improvement; (7) provide 
incentives to high-performing PHAs and 
encourage all PHAs to achieve high 
performer designation; and (8) designate 
criteria for defining troubled PHAs, as 
well as PHAs troubled with respect to 
the program under section 14 (Public 
Housing Modernization Program). PHAs 
can use this assessment to conduct 
internal audits of their operations and 
correct identified deficiencies. The 
results of PHA assessment can be used 


by the PHA’s Board of Commissioners 
and Executive Director, resident 
organizations and the community to 
understand more comprehensively the 
PHA’s operations. 5 

This rule also establishes procedures — 
for memoranda of agreement 
HUD and troubled agencies that would 
set forth targets, strategies, incentives 
and sanctions for improving 
performance, and procedures to provide 
for alternative management of housing 
administered by PHAs that substantially 
default on their management 
responsibilities. 

DATES: Comment due date: June 17, 1991. 
ADDRESSES: Interested persons are 
invited to submit comments i 

this rule to the Rules Docket Clerk, 
Office of General Counsel, room 10276, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, DC 20410. Communications 
should refer to the above docket number 
and title. A copy of each communication 
submitted will be available for public 
inspection and copying between 7:30 
a.m. and 5:30 p.m. weekdays at the 
above address. 

As a convenience to those submitting 
comments, the Rules Docket Clerk will 
accept brief public comments 
transmitted by facsimile (“FAX”) 
machine. The telephone number of the 
FAX receiver is (202) 708-4337. Only 
public comments of six or fewer total 
pages will be accepted via FAX 
transmittal. This limitation is necessary 
in order to assure reasonable access to 
the equipment. Comments sent by FAX 
in excess of six pages will not be 
accepted. Receipt of FAX transmittals 
will not be acknowledged, except that 
the sender may request confirmation of 
receipt by calling the Rules Docket Clerk 
voice, ((202) 708-2084) or TDD, (202) 
708-3259. (These are not toll-free 
numbers.) 

FOR FURTHER INFORMATION CONTACT: 
Casimir R. Bonkowski, Director, Office 
of Management and Policy, Office of 
Public and Indian Housing, Department 
of Housing and Urban Development, 451 
Seventh Street SW., Washington, DC 
20410, telephone (202) 708-0713. A 
telecommunications device for deaf 
persons (TDD) is available at (202) 708- 
0850. (These are not toll-free telephone 
numbers.) 

SUPPLEMENTARY INFORMATION: 


Paperwork Reduction Act Requirements 


The information collection 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget (OMB} for 
review under the Paperwork Reduction 
Act.of 1980. The public reporting burden 


Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Proposed Rules 


is estimated to include the time for 
reviewing and instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Information on the 


~ estimated public reporting burden is 


provided under the Preamble heading, 
Other Matters. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the Department 
of Housing and Urban Development, 
Rules Docket Clerk, 451 Seventh Street, 
SW., room 10276, Washington, DC 20410; 
and to the Office of Management and 
Budget, Office of Information and 
Regulatory Affairs, Attention: Ms. 
Wendy Sherwin, HUD Desk Officer, 
room 3001, Washington, DC 20503. 
Background 

This rule grows out of the need to 
ensure that public housing functions as 
a well-managed enterprise on a uniform, 
nationwide basis to the benefit of its 
residents and the public that supports it. 
This is not the first attempt to 
accomplish this goal, but it is the most 
comprehensive, growing out of the 
experience of HUD and the public 
housing community with previous 
efforts, and given new impetus and 
authority by the mandate of section 502 
of the 1990 Act. 

The rule first sets out to describe 
public housing management accurately, 
using information on every major 
management area. HUD seeks to 
accomplish this with a minimum of 
burden by taking data from reports 
already being submitted and by relying 
on certifications for 14 out of the 39 
indicators and standards, rather than on 
additional reports. 

Once the necessary management 
information is compiled, it will be 
evaluated. This will be done by grading 
or scoring the management performance 
of each PHA in accordance with uniform 
and objective criteria. 

Finally, when the management 
performance of a PHA has been 
accurately described and fairly 
evaluated, the rule prescribes what 
action will follow. High-performing 
PHA’s will be rewarded for their 
excellence. In this way, all PHA’s will 
be encouraged to achieve this status. 
Troubled PHA’s will be assisted in 
improving their management 
performance by focusing resources on 
the deficiencies identified by the 
management assessment. Under 
appropriate conditions, the rule would 
permit HUD to make other arrangements 
in the best interests of residents for 





operation, and the bases on which 


7460.5, issued October 16, 1987. 
Participation in the program was at the 
option of each eligible PHA. If a PHA 
met all of the seven performance 
standards, it received Recognized 
Performer status and was eligible for 
relief from specific procedural 
requirements. However, a PHA that was 
designated as a Recognized Performer 
could choose not to be decontrolled in 
any or alt of the areas of available relief. 
There were also three areas of relief 
afforded to all PHAs as part of the 
Decontrol Program—in addition to the 
Recognized 


The Office of Inspector General (OIG) 

conducted an audit of the Decontrol 

within the Philadelphia 
Regional Office, and @ final audit report 
was issued in February 1990. The audit 
determined that there was no real 
benefit derived from the Decontrol 
Program by PHAs or the Department. 
The OFG recommended that the program 
be cancelled or significantly revised. 

As a result of the OIG's 
recommendation, the Decontro! Program 
was suspended by Notice PIH 90-5, 
issued January 31, 1990. The notice 
stated that PHAs no longer had the 
option of submitting decontrol 
certification or recertification, effective 
as of the date of the notice. PHAs that 
were designated as Recognized 
Performers had the designation 
rescinded and were subject to the full 
requirements of the Field Monitoring of 
Public Housing Agencies (PHAs) 
Handbook 7460.7 REV. However, the 
seven performance standards, in 
accordance with Handbook 7460.7 REV, 
CHG-—4, continued to be used to help 
HUD Field Offices analyze and 
recommend a PHA for “troubled” 
designation until new performance 
standards were identified. 

Before the suspension of the Decontrol 
Program, the Special Advisor to the 
Secretary for Public and Indian Housing 
recognized the need to revise the 
program, and a Working Group was 
convened to discuss. Decontrol Program 
revisions. The Working Group met on 
December 14, 1989, and was composed. 
of several Regional Directors of Public 
Housing, field staff, Executive Directors 
of large, medium, small and very small 
PHAs, resident organizations and 


representatives from housing industry 
groups. 

The Special Advisor to the 
for Public and Indian formed a 
Task Force within the Office of Public 
Housing and began the process of 
revising the Decontrol Program and 
performance standards used to assess 
PHAs. The program format was changed 
and the program renamed the Public 
Housing Management Assessment 
Program (PHMAP). Assessment criteria 
were revised, and the revisions were 
provided for review and comment to the 
Working Group at meetings held on 
February 28, 1990, and May 2, 1990. 
Consultation with the Working Group 
will continue on an as-needed basis 
throughout the rulemaking process. 

The Venture for Quality Public 
Housing {Venture} members, which 
consists of several PHAs in HUD's 
Region Il (Philadelphia), met with the 
Special Advisor to review and comment 
on the PHMAP on May 22, 1990, and July 
24, 1990. The Regional Directors of 
Public Housing were provided 
opportunities to review and comment on 
the PHMAP at meetings held the weeks 
of March 5, 1990, and July 16, 1990. 
Consultation with the Regional Directors 
of Public Housing will continue on an 
as-needed basis throughout the 
rulemaking process. In addition, all Field 
and Regional Offices were asked to 
review and comment on the PHMAP in 

1990. 


Headquarters staff conducted a test 
assessment of the PHMAP in August 
1990 at four public housing authorities, 
and the PHMAP was recently tested on 
250 PHAs nationwide, with completion 
of the test on November 1, 1990. A © 
discussion and analysis of the field test 
results appears under a separate 
heading below. 

At the same time that PHMAP was 
being designed by the Department, 
Congress also recognized the need to 
identify and assist troubled PHAs and to 
provide for the consistent good 
manageu:2nt of PHAs. This recognition 
was given statutory expression. in 
section 502 of the 1990 Act. The 1990 Act 
called for HUD to develop indicatars to 
assess the management performance of 
PHAs, and enter into agreements with 
troubled PHAs setting forth targets, 
strategies, incentives and sanctions 
associated with improving their 
management performance, as measured 
by the indicators and standards. The 
1990 Act also provides that if a PHA 

substantially defaults upon its 
agreement or with respect to other 
covenants or conditions to which it is 
subject, HUD would be permitted to. 
solicit proposals from other public 
housing agencies and private housing 


appropriate State or Federal court to 
appoint a receiver to manage the 
defaulting PHA’s property. HUD may 
also require a defaulting PHA to make 
other acceptable arrangements for 
managing all or part of the housing in 
the best interests of the residents. 
PHMAP at present represents an 
initial formulation, subject to continued 
development and modification as may 
be warranted by experience and 
consultation between HUD, PHAs, 


indicators and standards im the 
proposed rule are reasonable and 
practical, and because of the flexibility 
built into the system, capable of 
achieving optima) efficiency. Indicators 
and standards will be modified over 
time to reflect continued development. 

The procedure will give 
PHAs and any other interested party 
nationwide the opportunity to comment 
on the PHMAP in accordance with 24 
CFR part 10. 


Indicators and Management Assessment 


The 1990 Act provides specific 
indicators to be used to assess the 
management performance of PHAs and 
to designate troubled PHAs and PHAs 
troubled with respect to the program 
under section 14. The 1990 Act also 
permits the use of “any other factors’ 
HUD deems appropriate, and HUD has 
identified other indicators that will be 
used for management assessment. The 
terms “indicators” and “factors’* will be 
used interchangeably in this rule to 
denote measures of PHA performance 
that are subject to rulemaking 
requirements. Strictly speaking in the 
terminology of the 1990 Act, however, 
“indicators” refers to the seven 
statutory or required measures of 

kisted im the Act, and 
“factors” refers to the additional 
measures of performance or indicators 
that HUD uses for management 
assessment, as provided in the 1990 Act. 


representing PHAs pens or atone 
and other interested parties as to the 
appropriateness of the propesed 
indicators and standards, and 
suggestions for other indicators and/or 
standards. 

The assessment of PHA performance 
under all of the (required and added} 
indicators, considered together, will 
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produce a valid determination of a PHA 
as having troubled, standard, or high- 
performer status. This three-tiered 
ranking system flows from section 502 of 
the 1990 Act, which not only requires the 
designation of troubled PHAs but also 
allows for the commendation of PHAs 
that satisfy the requirements of the 
indicators in an exemplary manner. An 
additional, limited assessment based 
only on relevant indicators will permit a 
“troubled PHA” determination with 
respect to the modernization program 
under section 14 (MOD-troubled). PHAs 
that have a current modernization 
program will be assessed on their 
performance under this program. A 
PHA's development performance will be 
assessed on projects which have not yet 
reached Actual Development Cost 
Certificate (ADCC) status. 

Section 502 of the 1990 Act requires 
the first seven indicators listed below, 
and provides for the addition of any 
other factors that HUD deems 
appropriate to be used to evaluate the 
performance of PHAs in all major areas 
of management operations. The required 
indicators are: 

1. Vacancy Number and Percentage— 
The number and percentage of 
vacancies within an agency's inventory, 
including the progress that an agency 
has made within the previous 3 years to 
reduce such vacancies. ~ 

2. Unexpended Section 14 
(Modernization) Funds—The amount 
and percentage of funds obligated to the 
PHA under section 14 (Modernization) 
which remain unexpended after 3 years. 

3. Rents Uncollected—The percentage 
of rents uncollected. 

4. Energy Consumption—The energy 
consumption (with appropriate 
adjustments to reflect different regions 
and unit sizes). 

5. Unit Turnaround—The average 
period of time that an agency requires to 
repair and turn-around vacant units. 

6. Outstanding Work Orders—The 
proportion of maintenance work orders 
outstanding, including any progress that 
an agency has made during the 
preceding 3 years to reduce the period of 
time required to complete maintenance 
work orders. 

7. Annual Inspection and Condition of 
Units—The percentage of units that an 
agency fails to inspect to ascertain 
maintenance or modernization needs 
within such period of time as the 
Secretary deems appropriate (with 
appropriate adjustments, if any, for large 
and small agencies). 

HUD has determined that the 
following additional indicators or 
factors will be used to evaluate the 
performance of PHAs: 


8. General Management—The general 
management of public housing 
operations and programs. 

9. Maintenance—How the 
maintenance of public housing 
developments, including resident 
initiated maintenance and PHA initiated 
maintenance, is managed. 

10. Procurement—How the 
procurement of public housing goods 
and services is managed. 

11. Utilities—The management of 
utilities, including PHA-furnished and 
resident-purchased. 

12. Occupancy—The management and 
reporting of occupancy of public housing 
developments. 

13. Financial Management—The 
financial management of public housing 
operations and programs. 

14. Residents’ Quality of Life—PHA 
management of programs that concern 
the quality of life of public housing 
residents. 

The following two indicators will be 
applied only to PHAs with 
Modernization or Development 
programs in progress: 

15. Modernization—The management 
of the program under section 14 for the 
modernization and rehabilitation of 
public housing units and developments. 

16. Development—How the 
development of additional units for 
occupancy by public housing residents 
is managed. 


Threshold and Performance Standards 


PHA assessment will take place by 
computing a score derived from an 
examination of compliance with the 
required indicators 1-7; additional 
indicator 8, in which scoring will be 
based on threshold standards; and 
additional indicators 9-16, in which 
scoring will be based on performance 
standards. This score or grade is 
intended to provide an objective 
measure for key management aspects of 
PHA operations, and to place a PHA’s 
overall management performance within 
a three-tiered system (high performer, 
standard or troubled). The computation 
of a separate score based only on 
relevant indicators will be used to 
designate MOD-troubled PHAs. 

Within the additional indicators 
(those factors not explicitly listed in the 
1990 Act but deemed appropriate by 
HUD), scoring will be based upon an 
examination of threshold (for indicator 
8) or performance (for indicators 9-16) 
standards relevant to the indicator. A 
threshold standard, as the name implies, 
represents a required or minimum 
acceptable level of management within 
an area covered by an indicator. 
Threshold standards are scored on a 
pass/fail basis with a minimum of 5 
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points for pass (where the standard is 
not given additional weight by a 
multiplier) and 0 points for fail. A PHA 
may be designated as high-performing 
only if it passes all of the threshold 
standards. 

Indicators 9-16 each have their own 
set of performance standards that will 
be used to focus the management 
assessment on a particular aspect of, or 
activity within, an indicator. For 
example, indicator 13, Financial 
Management, will make use of the 
performance standards of Routine 
Operating Expenses, Operating 
Reserves, Tenants Accounts Receivable, 
Annual Audit and Reporting = - 
Requirements. Unlike threshold 
standards, the performance standards 
do not represent minimum requirements 
that every PHA is required to meet to be 
considered well-managed. 


Scoring Indicators and Threshold and 
Performance Standards 


Indicators 1, 3, 5, and 7 and several 
performance standards within indicators 
9 and 13 will be scored according to 
compliance with a six-level (“A”, “B”, 
"Ss ‘D”, =" or “F”) grading system. 
The purpose of the six-level grading 
system is to provide for finer differences 
in highly weighted indicators and 
standards (explained below) that are 
based on numerical data (for example, 
the number of unoccupied units) as well 
as to provide differing measures of 
performance for large and small PHAs. 
When all six levels are utilized, there is 
one set of six grade levels for PHAs with 
1249 units or less, and a different set of 
six grade levels for PHAs with 1250 
units or more. For non-numerical 
indicators and standards and for 
indicators and standards with a weight 
less than X<3, indicators and standards 
will include either grades A and F 
(pass/fail) or grades A, C, and F. The 
scoring for each grade (before 
weighting) will be as follows: 


For some of the indicators 1-7 and 
performance standards within indicators 
9-16, the C grade may be the same as 
the A grade, and C will then be awarded 
the same number of points as A—that is, 
a minimum of 5 points instead of 3 
points. In other instances, the C grade 





--\Féderal Register*/' Vol: 58; ‘No. 74°} Wedinésday, April 17, 1991 / Proposed Rules 


may be the same as the F grade and C 
would then carry the same @ score as F. 

Indicators 1-7 and the threshold and 
performance standards-within indicators 
8-16 may be designated as having 
additional weight by using a multiplier 
(<2, x3, <4, or <5) of the points 
awarded for an indicator or standard. 
This weighting will be used to reflect 
relative importance for assessment 
purposes. For example, the 5 points 
awarded for achieving the “A” grade of 
an indicator or standard might be 
multiplied by 5, giving a total of 25 
points, if the indicator or standard were 
determined to be very important for 
assessment purposes. Other indicators 
or standards might only be multiplied by 
2, or not multiplied at all. The higher the 
multiplier is, the more weight or 
importanee an indicator or standard will 
carry in an assessment. 

PHAs that pass all of the threshold 
standards within the general 
management indicator 8, and that 
achieve a total weighted score of no less 
than 90%. on ondicators 1-7 and the 
standards for indicators 8-16 will 
represent the first tier, and may be 
designated high performers. A PHA may 
be designated a high performer only if it 
passes all of the threshold standards. 
High performers will be afforded 
incentives that include a substantial 
reduction in reporting requirements. 
PHAs that achieve a total weighted 
score of 90% or more, but don’t pass all 
six threshold standards, PHAs that 
score between 60%. and 89% on 
indicators. 1-7 and all of the standards 
for indicators 8-16, which include 
threshold standards, represent the 
second tier and will generally be subject 
to the usual review and monitoring 
requirements. PHAs that achieve a total 
weighted score of less than 60% on 
indicators 1-7 and all of the standards 
for indicators 8-16, which inelude 
threshold standards, represent the third 
tier and may be designated as troubled. 

PHAs that achieve a total weighted 
score of less than 60% on indicators 1, 2, 
5, 6, 7, 9, 10, and 15 and specific 
standards under indicators 8 and 13 may 
be designated as MOD-troubled. 


Field Test of Indicators and Standards 


The indicators and standards to be 
used for management assessment were 
field-tested in a large, representative 
sample of 250 PHAs. The sample was 
stratified to represent the distribution of 
PHAs by Field Office and PHA size. 
Overall, the sample represented 37 of 
the 40 PHAs with 4,000 or more units; 42 
of the 102 PHAs with between 1250 and 
3999 units; 52 of the 244 PHAs with 
between 500 and 1249 units; 62 of the 
1274 PHAs with between 100 and 499 


units; and 57 of the 1608 PHAs with 
fewer than 100 units. 

Almost every management 
assessment indicator and standard used 
in the rule—two exceptions 
will be noted below—was included and 
responded to in the field test. If an 
indicator or standard was 
“inapplicable” for a given PHA, that 
result was also noted. In the field test, 
the responses to individual indicators or 
standards were either certified to by 
PHAs or answered by HUD field staff. 
This is the same procedure that will be 
used in the final rule. 

The survey also asked HUD field staff 
experienced with each PHA to judge 
PHA performance in three ways. These 
Field Office judgments measured a 
PHA's performance in relationship to (1) 
other PHAs covered by the Field Office, 
(2) PHAs of comparable size covered by 
the Field Office, and (3) a PHA’s own 
performance over the past three years. 
For each PHA, Field Office staff also 
judged whether the PHA required close 
monitoring within the seven 
management areas of maintenance, 
procurement, utilities, financial 
management, occupancy, modernization 
and development, and whether the PHA 
merited all of the high-performer 
incentives cited in the field test for the 
management areas of general 
management, financial management, 
occupancy, modernization and 
development. These assessments were. 
combined for this analysis into a single 
score, in which a judgment of “high- 
performer” in any area added one point 
and a judgment of “requires close 
monitoring” subtracted one point. 

An important use of the field test was 
to determine the relative weights or 
multipliers to assign to individual 
indicators and standards in the 
assessment. Without this weighing of 
indicators and standards, a PHA would 
be awarded between zero and five 
points for each indicator or standard 
that is applicable. With this weighing 
system, which multiplies by up to five 
times (5) the number of points 
awarded, a PHA can receive up to 25 
points on an indicator or standard 
weighted <5. Indicators and standards 
weighted x5, or even <3, will have 
much more effect on overall 
performance scores than those weighted 
1. It is, therefore, important to assign 
weights to indicators and standards in a 
fair and justifiable way. 

In order to assess PHA performance 
in as objective and justifiable a manner 
as possible, indicators and standards 
are weighted according to their 
reliability for measuring PHA 
performance. To express an important 
public concern could be one reason to 
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add weight to an indicator or standard 
in a performance-measurement system, 
but for an indicator or standard to be 
highly weighted, it should also meet two 
other criteria: (1} Ft should be objective 
or replicable; that is, it should produce 
fairly consistent results, even wher it is 
used by different evaluators; and (2) it 
should be highly related to overall PHA 
performance; that is, the socre it 
produces should be highly consistent 
with an overall assessment of the PHA. 

Indicators and standards were 
evaluated for their degree of objectivity 
and replicability on the basis of their 
source and manner of measurement. 
Those based upon numerical data from 
established information collection 
systems with a familiar track record, 
and those based upon PHA certification 
of confirmable data were concluded to 
be the most objective and replicable. 
Indicators and standards based upon 
Field Office judgments derived from 
detailed inspection or monitoring 
checklists were sometimes assessed as 
quite objective and replicable. 

Even more important than an 
indicator’s or standard’s degree of 
objectivity in determinig its weight was 
how highly related, or consistent with, it 
was to overall PHA performance. This 
quality of being highly related was 
tested extensively and in different ways 
to ensure the validity of the testing 
process and its application. The testing 
worked as follows: 

All PHAs were first divided into size 
groups of very large (4,000+ units), large 
1250-3999 units}, medium 500-1249 
units), smal? 100-499 units), and very 
small (below 100 units). In turn, for each 
indicator and standard, PHAs were 
grouped by their score on that indicator 
or standard in the field test: 5 points, 3 
points and 0 points. For PHAs in each 
size and scoring category, each indicator 
and standard was tested against several 
variables: (1) The Field Office judgments 
of “require close monitoring” or “high 
performer” on the management areas 
listed above (each requires “close 
monitoring” receiving minus one point 
and each “high performer” receiving 
plus one point toward an overall score); 
and (2) the scores on “well-regarded” 
indicators and standards—those based 
upon numerical data and regarded as 
objective and meaningful to overall 
performance by both PHA and HUD 
staff (for example, percent of rents 
uncollected and unit turnaround). Some 
indicators and standards were also 
evaluated by comparisor to the sum of 
unweighted scores of all indicators and 
standards and to Field Office 
assessments of overall performance. 
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A simplified example of this stage of 
the testing is as follows: Suppose that of 
the 37 very large PHAs sampled, 12 
received zero credit, 10 received 3 
points, and 15 received five points for a 
given indicator or standard. Also 
suppose that the 12 PHAs receiving zero 
points averaged a very low score on the 
Field Office assessment and on the well- 
regarded (objective and meaningful) 
indicators and standards, that the 10 
PHAs with 3 points averaged medium 
scores on the Field Office assessment 
and on the well-regarded indicators and 
standards, and that the 15 PHAs with 5 
points averaged high scores on the Field 
Office assessment and on the well- 
regarded indicators and standards. In 
this case, the indicator.or standard 
being tested would be assessed as 
highly related to overall PHA 
performance for very large PHAs. The 
same test would have been applied to 
all other size groups, and a similar 
relationship would have secured a very 
high weight for the indicator or 
standard. On the other hand, if almost 
all sample PHAs received the same 
score (a zero or a five, for instance) or if 
the PHAs receiving five points on an 
indicator or standard averaged the same 
or a worse score on all the indicators 
and standards than PHAs receiving zero 
points, that indicator or standard would 
not be considered highly related to 
overall PHA performance. 

Indicators and standards that were 
not highly related were typically those 
based upon subjective judgments or 
based on data that did not adequately 
express a concept of performance. For 
instance, an indicator of energy 
consumption that measures the growth 
of utility consumption relative to a 
rolling base seemed biased against 
PHAs (many of them good performers 
otherwise) that responded to cooling 
needs that were not reflected in current 
data. (Cooling needs as an item under 
this rule will be addressed in the future 
because of recent legislation.) 

In sum, the ability of an indicator or 
standard to be highly related to PHA 
performance across PHA size groups 
(especially PHAs over 500 units eligible 
for the public housing Comprehensive 
Grant Program in FY 92) played a lead 
role in weighting indicators and 
standards. The degree of objectivity and 
replicability of the data played an 
important qualifying role in determining 
the weights or multipliers. Only at the 
margin did the qualitative significance 
of an indicator determine its weighing; 
that is, the subject area addressed by an 
indicator or standard only had a slight 
effect on the weight (the multiplier) 
assigned to it. 


Altogether, the field test enabled the 
determination of weights for 37 of the 
proposed individual indicators and 
standards that assess overall PHA 
performance. The field test, however, 
did not evaluate two indicators of 
performance that were recently enacted 
by Congress and that are implemented 
in these regulations. These indicators 
are (1) the proportion of obligated 
modernization funds that were 
unexpended after 3 years, and (2) the 
proportion of maintenance work orders 
outstanding, including any progress that 
an agency had made during the 
preceding 3 years to reduce the period of 
time required to complete maintenance 
work orders. Because these two 
indicators raise issues of interpretation, 
are untested, and currently lack 
operational data, these indicators are 
proposed to be weighted at <1 each. 

The field test not only provided a 
basis for weighting the individual 
indicators and standards of 
performance, it also suggested ways to 
score PHA performance on individual 
indicators and standards before the 
indicators and standards are weighted. 
The field test initially assumed a scoring 
system on which a PHA could score 5 
points, 3 points, or zero points on some 
indicators and standards, and 5 points 
or zero points on other standards. 
Analysis of the field test data, including 
numerical data for some indicators and 
standards, showed that certain 
indicators and standards should allow a 
finer differentiation of scores. That is, 
the indicators and standards should 
reflect PHA performance that falls 
between outstanding (5 points) and 
passing (3 points), or PHA performance 
that falls below passing but merits more 
than zero credit. 

The need to differentiate scores 
becomes more compelling when an 
indicator or standard is based on 
numerical data and merits a high weight. 
As a result of the field test, indicators 
and standards with a numerical basis 
and with a weight of <3 or more will be 
graded from A to F, where A is worth 5 
points, B is worth 4 points, C is worth 3 
points, D is worth 2 points, E is worth 1 
point, and F is worth 0 points. All other 
indicators and standards, those 
weighted less than 3 points or lacking a 
numerical basis, will continue to be 
graded A, C or F, and A or F (pass/fail), 
where A is worth 5 points, C is worth 3 
points, and F is worth 0 points. 

Other important results of the field 
test were to provide realistic scoring 
thresholds for certain numerical 
indicators and standards (those for 
which data is available in numerical 
form) and to confirm the need for an 
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appropriate scoring adjustment for large 
PHAs, those above 1250 units, because 
they experience more difficult working 
environments. Section 502 of the 1990 
Act itself recognized the need for 
adjustments for large and small PHAs in 
the required indicator dealing with the 
inspection of units. Thus, for every 
numerical factor weighted <3 or more 
points in the-proposed rule, the large 
PHAs are assigned a somewhat easier 
value for meeting the respective A, B, C, 
D, or E grades. 

When the maximum 5-point score for 
each of the 39 indicators and standards 
is multiplied by the assigned weight of 
that indicator or standard, and these 
weighted maximums are summed, the 
performance indicators and standards 
total a potential score of 445 points. For 
the modernization subset of indicators 
and standards, the maximum potential 
score is 275 points. For modernization 
assessment, the scoring and weights for 
indicators and standards are the same 
as those for the overall assessment. 

The maximum totals for overall 
assessment and modernization 
performance assume that all indicators 
and standards are applicable. But when 
an indicator is excluded from scoring or 
modified by PHA request, the total of 
potential performance points is 
correspondingly reduced. As an 
exampale of the final scoring, suppose 
that a PHA has applicable 400 of the 445 
total assessment points and 250 of the 
275 modernization assessment points. 
Suppose the PHA scores 301 points on 
its overall performance indicators and 
standards, and 199 points on its 
modernization performance indicators 
and standards. Then its overall 
performance score is 75 (301/400, as a 
rounded percentage) and its 
modernization performance score is 80 
(199/250, as a rounded percentage). 

An overall prediction or estimate of 
how PHAs will score using the 
indicators and standards found in the 
proposed rule can be made from data 
available as a result of the field test. In 
particular, the number of PHAs in each 
size group that do very well or that do 
poorly can be estimated. 

Before such estimates are provided, 
certain cautions are in order. First, 
performance under two of the indicators 
in the proposed rule cannot be estimated 
from the field test data. These 
indicators, however, total only 10 points 
of the total weighted score, Second, the 
estimates assume no systematic error in 
the way applicable questions were 
answered in the field test. Third, the 
field test provided information as of 
October 1990—results that might change 
somewhat, especially as PHAs try to 
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respond to the performance criteria. It is 
quite probable, for instance, that PHAs 
might try to receive easily attainable 
improvements that can make a 
considerable difference in scoring. For 
example, some smaller PHAs got zero 
credit rather than full credit for their 
unit turnaround, simply because they 
lacked a system to track vacancies—a 
system that might easily be implemented 
for smaller PHAs. Fourth, under actual 
scoring conditions, PHAs might request 
the exclusion or modification of 
indicators and standards. For this 
reason, actual scoring might be 
somewhat higher than that revealed by 
the field test data. A fifth caution is that 
the estimates are based on samples of 
PHAs and should be regarded as having 
a moderate amount of sampling error 
(which could make estimates too low or 
too high). The group of very large PHAs, 
however, had almost no sampling error, 
because 37 of the 40 PHAs with more 
than 4000 units sere represented in the 
field test. 

Currently, as scored by the Field 
Offices, 17 of 40 very large PHAs (above 
4000 units) are designated as troubled. 
Under the proposed rule, where a score 
of less than 60% may denote overall 
troubled performance, an estimated 14 
of the 40 very large PHAs could be 
designated as troubled. Of these 14, two 
had a score between 55 and 60. It might 
be noted that six of the currently 
troubled PHAs from the very large group 
would have an overall PHMAP 
performance score of at least 60%, while 
three very large PHAs not currently 
designated as troubled would have an 
overall PHMAP performance score 
below 60%. 

Under the proposed rule for 
modernization performance, in which a 
score below 60% may denote 
modernization troubled, an estimated 17 
of the 40 very large PHAs would have a 
score below 60%. Four of these 17 had a 
score between 55% and 60%. 

There was considerable overlap in the 
field test results between a troubled 
performance overall and modernization 
troubled. Thirteen of the very large 
PHAs had scores below 60% on both 
overall and modernization performance. 
Four very large PHAs had a 
modernization performance score below 
60% but an overall performance score of 
60% or higher, and one very large PHA 
had a modernization performance score 
of at least 60%, while its overall PHMAP 
performance score fell below 60%. The 
six currently troubled PHAs that have 
an estimated overall PHMAP score of at 
least 60% also have an estimated 
modernization score of at least 60%. 

Of the very large PHAs, one had an 
overall performance score of at least 


90%, and two had a modernization 
performance score of at least 90%. One 
of these two also met all six of the 
threshold standards. An additional one 
very large PHA has an overall 
performance and a modernization score 
of between 85% and 90%. 

Currently, seven of the 102 PHAs with 
between 1250 and 4000 units are 
designated as troubled. Under the 
proposed rule, it is estimated that eight 
PHAs will have an overall performance 
score below 60% and that 12 PHAs will 
have a modernization performance 
score below 60%. It is estimated, 
however, that a majority of the PHAs in 
this size group currently designated as 
troubled will have scores of at least 60% 
on both overall performance and 
modernization performance under the 
proposed rule. 

It is estimated that 11 of the 102 PHAs 
with between 1250 and 4000 units will 
score at least 90% on overall PHMAP 
performance. Of these 11, 8 are 
estimated to meet all six threshold 
standards. It is estimated that 21 of them 
will score at least 90% on modernization 
performance, and that six of them will 
meet all six threshold standards as well. 

Of the 244 PHAs with between 500 
and 1250 units, it is estimated that 24 (or 
ten percent) will score below 60% on 
overall PHMAP performance and that 27 
(or twelve percent) will score below 60% 
on modernization performance. It is 
estimated that about 8% of these 244 
PHAs will score below 55% on either 
overall or modernization performance. It 
is estimated that 10% of PHAs between 
500 and 1250 units will score at least 
90% on overall performance and that 
21% of these PHAs will score at least 
90% on modernization performance. It is 
further estimated that 6% of PHAs in 
this size category will meet all six of the 
threshold standards as well as scoring 
at least 90% on overall performance, and 
10% will meet all six of the threshold 
standards as well as scoring at least 90% 
on modernization performance. 

Among the 1274 small PHAs with 
between 100 and 499 units, an estimated 
6.5% will score below 60% on overall 
PHMAP performance, and an estimated 
5% will fall below 55% on overall 
performance. On the other hand, in this 
size category, an estimated 19% will 
score at least 90% on overall 
performance and an estimated 13% will 
meet all of the six threshold standards 
as well as scoring at least 90% on 
overall performance. 

Among the 1608 very small PHAs with 
less than 100 units, it is estimated that 
about 3.5% will score below 60% on 
overall PHMAP performance. But it is 
also instructive that this estimate is 
based on two PHAs of 57 sampled, that 


each scored 59%, and their scoring 
showed ample opportunities for easy 
upgrades of their overall PHMAP score. 
It is probable that very few PHAs in the 
very small or small size categories will 
end up scoring below 60% in an actual 
PHMAP assessment. On the other hand, 
even under current field test data, 20% 
of very small PHAs in the sample scored 
at least 90% in overall performance and 
14% met all six thereshold standards as 
well as scoring at least 90% on overall 
performance. 

Overall, the field test data suggest 
that the proposed rule can provide a 
plausible, equitable and manageable 
method of assessing PHA performance 
in different locations and operational 
circumstances. The exclusion and 
modification of indicators and standards 
and the continuing evaluation of the 
indicators and standards after they are 
implemented can further improve the 
effectiveness and reliability of PHMAP. 


Federal Register Notice of Standards, 
Weights and Grades 


While it is expected that the 
indicators for purposes of management 
assessment will remain constant, either 
because they are required by statute or 
because they cover major areas of PHA 
management, the indiviual threshold 
and performance standards represent 
only an initial formulation, subject-to 
continued development and 
modification as warranted by 
experience. Since the goal of this 
proposed rule is the achievement of an 
analytical instrument that is capable of 
accurately determining the quality of a 
PHA’s management performance, HUD 
deserves the right to add to, delete, or 
change the grades within indicators and 
standards, the threshold and 
performance standards, and the relative 
weight of indicators and standards by 
way of notice in the Federal Register 
after appropriate consultation with 
PHAs, residents or resident interest 
groups and public housing interest 
groups. 

Comments are invited on the 
standards, weights and grades set out 
below. The standards, weights and 
grades that will be used for the purposes 
of the final rule will be published in a 
separate notice in the Federal Register 
concurrently with the publication of the 
final rule. Future changes, if any, in 
these initial grades, weights, and 
threshold and performance standards 
will also be made by publication of a 
notice in the Federal Register. These 
future changes would not affect the 
existing status of a PHA as a high 
performer, standard, troubled or MOD- 
troubled, but may have an effect on a 
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PHA's bayou in the next assessment 
follo changes. 

It io laced that a valuable check 
of the reliability of a particular standard 
or grade will be the opportunity given to 
PHAs in the rule to request the 
exclusion or modification of particular 
standards or grades in a management 
assessment, based on a PHA's 
circumstances. Exclusion and 
modification requests, submitted to the 
Field Office at the time of a PHA’s 
budget submission along with 
documented justification, will provide 
HUD an opportunity to examine the 
continuing validity of the standards, 
weights and grades. Those reappraisals 
of validity that would require a change 
in a standard or grade, based upon the 
ongoing experience of all of the 
participants in PHMAP, will be made by 
means of a notice in the Federal 
Register. 


Listing of Indicators, Standards, Grades 
and Weights 


Following is a listing of the indicators, 
with the currently proposed scoring 
grades, threshold and performance 
standards where applicable, weights, 
and other explanatory matters to be 
considered with each. The final list, 
subject to future modification as 
necessary, will be published by notice in 
the Federal Register concurently with 
the final rule. 


1. Vacancy Number and Percentage 


(a) For PHAs with 1249 units or less. 

(1) Grade A: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of 1% or less; 
or 

(ii) A vacancy percentage of 1% or 
less after adjusting for funded on- 
schedule modernization. 

(2) Grade B: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of 2% or less; 
or 

(ii) A vacancy percentage of 2% or 
less after adjusting for funded on- 
schedule modernization. 

(3) Grade C: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of 3% or less; 

{ii) A vacancy percentage of 3% or 
less after adjusting for funded on- 
schedule modernization; or 

{iii) A vacancy percentage after 
adjusting for funded on-schedule 
modernization of 3% or less or with 5 or 
fewer vacant units. 

(4) Grade D: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of 4% or less 
and the PHA has made progress in the 
previous three years to reduce 
vacancies; or 


(ii) A vacancy percentage of 4% or 
less after adjusting for funded on- 
schedule modernization and the PHA 
has made progress in the previous three 
years to reduce vacancies. 

{5) Grade E: The PHA falls into one of 


‘ the following categories: 


{i) A vacancy percentage of 6% or less 
and the PHA has made progress in the 
previous three years to reduce 
vacancies; or 

{ii) A vacancy percentage of 6% or 
less after adjusting for funded on- 
schedule modernization and the PHA 
has made progress in the previous three 
years to reduce vacancies. 

(6) Grade F: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of greater 
than 6% or the PHA has not made 
progress in the previous three years to 
reduce vacancies; or 

(ii) A vacancy percentage of greater 
than 6% after adjusting for funded on- 
schedule modernization or the PHA has 
not made progress in the previous three 
years to reduce vacancies. 

(b) For PHAs with 1250 units and 
greater. 

(1) Grade A: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of 2% or less; 
or 

{ii) A vacancy percentage of 2% or 
less after adjusting for funded on- 
schedule modernization. 

(2) Grade B: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of 3% or less; 

(ii) A vacancy percentage of 3% or 
less after adjusting for funded on- 
schedule modernization; or 

(iii) A vacancy percentage after 
adjusting for funded on-schedule 
modernization of 3% or less or with 5 or 
fewer vacant units. 

(3) Grade C: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of 4% or less 
and the PHA has made progress in the 
previous three years to reduce 
vacancies; or 

(ii) A vacancy percentage of 4% or 
less after adjusting for funded on- 
schedule modernization and the PHA 
has made progress in the previous three 
years to reduce vacancies. 

(4) Grade D: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of 6% or less 
and the PHA has made progress in the 
previous three years to reduce 
vacancies; or 

(ii) A vacancy percentage of 6% or 
less after adjusting for funded on- 
schedule modernization and the PHA 
has made progress in the previous three 
years to reduce vacancies. 
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(5) Grade E: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of 8% or r less 
and the PHA has made progress in the 
previous three years to reduce 
vacancies; or 

(ii) A vacancy percentage of 8% or 
less after adjusting for funded on- 
schedule modernization and the PHA 
has made progress in the previous three 
years to reduce vacancies. 

(6) Grade F: The PHA falls into one of 
the following categories: 

(i) A vacancy percentage of greater 
than 8% or the PHA has not made 
progress in the previous three years to 
reduce vacancies; or 

(ii) A vacancy percentage of greater 
than 8% after adjusting for funded on- 
schedule modernization or the PHA has 
not made progress in the previous three 
years to reduce vacancies. 

(c) The term ‘“‘on-schedule 
modernization” means the PHA is 
adhering to its Project Implementation 
Schedule as approved by HUD or is 
meeting a HUD-approved time 
extension. 

(d) The term “progress in the previous 
three years” means a decrease in the 
percent of vacancies in the previous 
three years, after adjusting for funded 
on-schedule modernization. 

(e) This indicator has a scoring weight 
of <5. 


2. Unexpended Section 14 
(Modernization) Funds 


(a) Grade A: The PHA has less than 
20% of non-emergency modernization 
funds unexpended after three years, as 
of the quarter ending June 30 in the year 
preceding the Federal Fiscal Year (FFY) 
of the assessment. The exception is 
when HUD approved a longer time 
frame in the Project Implementation 
Schedule. 

(b) Grade C: The PHA has between 
20% and 30% of non-emergency 
modernization funds unexpended after 3 
years, as of the quarter ending June 30 in 
the year preceding the Federal Fiscal 
year (FFY) of the assessment. The 
exception is when HUD approved a 
longer time frame in the Project 
Implementation Schedule. 

(c) Grade F: The PHA has greater than 
30% of non-emergency modernization 
funds unexpended after 3 years, as of 
the quarter ending June 30 in the year 
preceding the Federal Fiscal Year (FFY) 
of the assessment. The exception is 
when HUD approved a longer time 
frame in the Project Implementation 
Schedule. 

(d) The term “funds unexpended after 
3 years” means funds that were 
obligated {approved and reserved by 
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HUD) to a PHA three years ago and 
remain unexpended in the applicable 
fiscal year. The quarter ending June 30 
in the year preceding the FFY of the 
assessment shall be the reporting period 
used. For example, for the FFY 1992 
assessment, the amount/percentage of 
FFY 1987 unexpended funds would be 
used in calculating the answer to this 
indicator, and the quarter ending June 
30, _ would be the reporting period 
used. 

(e) The quarter ending June 30 in the 
year preceding the FFY of the 
assessment is being utilized for this 
indicator to provide a uniform period of 
time for all PHAs to be assessed. 

(f) A PHA will not be scored on this 
indicator if it did not receive 
modernization funds in the applicable 
year, or if it received only emergency 
funds and these were fully expended. 

(g) PHAs that have unexpended funds 
prior to FFY 1984 shall fail this indicator. 

(h) This indicator has a scoring weight 
of x1. 


3. Rents Uncollected 


(a) For PHAs with 1249 units or less. 

(1) Grade A: The annual rents 
uncollected are equal to or less than 2% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(2) Grade B: The annual rents 
uncollected are equal to or less than 3% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(3) Grade C: The annual rents 
uncollected are equal to or less than 5% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(4) Grade D: The annual rents 
' uncollected are equal to or less than 7% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(5) Grade E: The annual rents 
uncollected are equal to or less than 9% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(6) Grade F: The annual rents 
uncollected are equal to or less than 9% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(b) For PHAs with 1250 units or 
greater. 5 

(1) Grade A: The annual rents 
uncollected are equal to or less than 3% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(2) Grade B: The annual rents 
uncollected are equal to or less than 5% 
of annual rents charged (excluding 


rental units being used for nondwelling 
purposes). 

(3) Grade C: The annual rents 
uncollected are equal to or less than 7% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(4) Grade D: The annual rents 
uncollected are equal to or less than 9% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(5) Grade E: The annual rents 
uncollected are equal to or less than 11% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(6) Grade F: The annual rents 
uncollected are equal to or less than 11% 
of annual rents charged (excluding 
rental units being used for nondwelling 
purposes). 

(c) A PHA shall certify to this 
indicator at the time of its budget 
submission. Documentation verifying 
this indicator shall be maintained by the 
PHA for HUD post-review. 

(d) This indicator has a scoring weight 
of <5. 


4. Energy Consumption 


(a) Grade A: Annual utility 
consumption, as compared to the 
average of the three years’ rolling base 
consumption, that has been adjusted for 
variances in heating degree days (HDD) 
has not increased. 

(b) Grade C: Annual utility 
consumption, as compared to the 
average of the three years’ rolling base 
consumption, that has been adjusted for 
variances in heating degree days (HDD) 
has not increased by more than 5%. 

(c) Grade F: Annual utility 
consumption, as compared to the 
average of the three years’ rolling base 
consumption, that has been adjusted for 
variances in heating degree days (HDD) 
has not increased by more than 5%. 

(d) The HUD includes appropriate 
adjustments to reflect different Regions 
but does not reflect different unit sizes. 
The Department is particularly 
interested in receiving suggestions 
regarding how to reflect different unit 
sizes in utility consumption from PHAs, 
residents, national organizations 
representing PHSs and/or residents, and 
other interested parties. 

(e) The Peformance Funding System 
(PFS) forms are based on utility 
consumption which includes office 
space, maintenance buildings, etc., and 
not only the buildings or units occupied 
by residents. A PHA should be able to 
establish controls to conserve energy 
over space under its control such as 
office space or maintenance buildings. 
The only consumption for projects with 
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resident-supplied utilities to be added 
by the PHA will be for vacant units. 

(f) This indicator has a scoring weight 
of x1. 


5. Unit Turnaround 


(a) For PHAs with 1249 units or less. 
(1) Grade A: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 

a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
approved demolition/disposition 
application, is less than or equal to 20 
calendar days; and the PHA has 
established a system to track the 
duration of vacancies. 

(2) Grade B: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
approved demolition/ disposition 
application, is less than or equal to 25 
calendar days; and the PHA has 
established a system to track the 
duration of vacancies. 

(3) Grade C: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding ~ 
those units that are included in an 
approved modernization program or an 
approved demolition/disposition 
application, is less than or equal to 30 
calendar days; and the PHA has 
established a system to track the 
duration of vacancies. 

(4) Grade D: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
approved demolition/disposition 
application, is less than or equal to 40 
calendar days; and the PHA has 
established a system to track the 
duration of vacancies. 

(5) Grade E: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
approved demolition/disposition 
application, is less than or equal to 50 
calendar days; and the PHA has 
established a system to track the 
duration of vacancies. 

(6) Grade F: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
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approved demolition/ disposition 
application, is more than 50 calendar 
days; or the PHA has not established a 
system to track the duration of 
vacancies. 

(b) For PHAs with 1250 units or 
greater. 

(1) Grade A: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
approved demolition/ disposition . 
application, is less than or equal to 25 
calendar days; and the PHA has 
established a system to track the 
duration of vacancies. 

(2) Grade B: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
approved demolition/ disposition 
application, is less than or equal to 30 
calendar days; and the PHA has 
established a system to track the 
duration of vacancies. 

(3) Grade C: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
approved demolition/ disposition 
application, is less than or equal to 40 
calendar days; and the PHA has 
established a system to track the 
duration of vacancies. 

(4) Grade D: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
approved demolition/ disposition 
application, is less than or equal to 50 
calendar days; and the PHA has 
established a system to track the 
duration of vacancies. 

(5) Grade E: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
approved demolition/disposition 
application, is less than or equal to 60 
calendar days; and the PHA has 
established a system to track the 
duration of vacancies. 

(6) Grade F: The average number of 
calendar days for the PHA maintenance 
staff to turnaround vacant units and for 
a new lease to be executed, excluding 
those units that are included in an 
approved modernization program or an 
approved demolition/disposition 


application, is more than 60 calendar 
days; or the PHA has not established a 
system to track the duration of 
vacancies. 

(c) The term “turnaround” means from 
the date the dwelling lease expires or 
the unit became or becomes vacant 
(whichever occurs last}, through the time 
within which a unit is physically 
prepared for occupancy and the PHA 
obtains necessary new resident data, to 
the effective date of the new lease with 
the successor resident. A PHA shall 
include all units that are vacant. 

(d) The term “an approved 
modernization program” refers to a 
modernization program approved by 
HUD and still in progress. 

(e) The term “an approved 
demolition/ disposition application” 
means that a PHA has received 
notification from HUD of approval and 
the authority for the PHA to proceed 
with the demolition and/or disposition. 

(f) A PHA shall certify to this 


" indicator at the time of its budget 


submission. Documentation verifying 
this indicator shall be maintained by the 
PHA for HUD post-review. 

(g) This indicator has a scoring weight 
of X5. 


6. Outstanding Work Orders 


(a) Grade A: The PHA had no demand 
work orders {resident initiated) 
currently on hand beyond 10 calendar 
days after the end of the immediate past 
fiscal year, excluding cyclical work 
orders. 

(b) Grade C: The PHA had less than 
10% of demand work orders {resident 
initiated) currently on hand beyond 10 
calendar days after the end of the 
immediate past fiscal year, excluding 
cyclical work orders, and the PHA 
demonstrates progress over the most 
recent three year period in which the 
time required to complete maintenance 
work orders has been reduced. 

(c) Grade F: The PHA had more than 
10% of demand work orders (resident 
initiated) currently on hand beyond 10 
calendar days or more after the end of 
the immediate past fiscal year, 
excluding cyclical work orders, and/or 
the PHA does not demonstrate progress 
over the most recent three year period in 
which the time required to complete 
maintenance work orders has been 


. reduced. 


(d) The term “cyclical work orders” 
refers to work orders which are 
performed on a seasonal basis, in 
accordance with warranty requirements, 
or as part of a preventive maintenance 
program. For example, furnaces may be 
checked, cleaned and repaired during 
the late summer in preparation for 
winter usage; or vehicles may be 
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serviced on a predetermined basis to 
keep warranties in effect. 

(e) The term “demonstrate{s) 
progress” means that the time required 
to complete demand work orders has 
reduced during the most recent three 
year period. 

(f} A PHA shall certify to this 
indicator at the time of its budget 
submission. Documentation verifying 
this indicator shall be maintained by the 
PHA for HUD post-review. 

(g) This indicator has a scoring weight 
of X1. 


7. Annual Inspection and Condition of 
Units 


(a) For PHAs with 1249 units or less. 

(1) Grade A: 

(i) The PHA annually inspected 100% 
of units available for occupancy in the 
immediate past fiscal year, not including 
those units held off the market but 
included in an approved modernization 
program, or held off the market but 
included in an approved demolition/ 
disposition application, using standards 
that were at least equivalent to the 
Housing Quality Standard (HQS); 

(ii) all units met the HQS standards at 
the time of inspection, or of those units 
not meeting HQS or its equivalent at the 
time of inspection, emergency items 
were corrected within 24 hours or the 
emergency status was abated, and all 
maintenance deficiencies were 
corrected within an average of 25 
calendar days to meet inspection 
standards that were at least equivalent 
to HQS; and 

(iii) the PHA has established a system 
to track inspection or repair of units. 

(2) Grade B: 

{i) Same as for Grade A; 

(ii) all units met the HQS standards at 
the time of inspection, or of those units 
not meeting HQS or its equivalent at the 
time of the inspection, emergency items 
were corrected within 24 hours or the 
emergency status was abated, and all 
maintenance deficiencies were 
corrected within an average of 30 
calendar days to meet inspection 
standards that were at least equivalent 
to HQS; and 

(iii) same as for Grade A. 

(3) Grade C: 

(i) Same as for Grade A; 

(ii) all units met the HQS standards at 
the time of inspection, or of those units 
not meeting HQS or its equivalent at the 
time of the inspection, emergency items 
were corrected within 24 hours or the 
emergency status was abated, and all 
maintenance deficiencies were 
corrected within an average of 40 
calendar days to meet inspection 
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standards that were at least equivalent 
to HQS; and 

ee same - for Grade A. 

{4} Grade 

(i} Same as re Grade A; 

(ii) all units met the HQS standards at 
the time of inspection, or of those units 
not meeting HQS or its equivalent at the 
time of the inspection, emergency items 
were corrected within 24 hours or the 
emergency status was abated, and all 
maintenance deficiencies were 
corrected within an average of 50 
calendar days to meet inspection 
standards that were at least equivalent 
ot HQS; and 

(iii) same as for Grade A. 

(5) Grade E: 

(i) Same as for Grade A; 

(ii) all units met the HQS standards at 
the time of inspection, or of those units 
not meeting HQS or its equivalent at the 
time of the inspection, emergency items 
were corrected within 24 hours or 
emergency status was abated, and all 
maintenance es were 
corrected within an average of 60 
calendar days to meet inspection 
standards that were at least equivalent 
to HQS; and 

a same - for Grade A. 

6} Gra 

(i} The WHA annually failed to inspect 
100% of units available for occupany in 
the immediate past fiscal year, not 
including those units held off the market 
but included in an approved 
modernization program, or held off the 
market but included in an approved 
demolition/disposition application, 
using standards that were at least 
equivalent to HQS; or, 

(ii) emergency items were not 
corrected within 24 hours, or emergency 
status not abated, or all maintenance 
deficiencies were not corrected within 
an average of 60 calendar days to meet 
inspection standards that were at least 
equivalent to HQS; or, 

{iii} the PHA has not established a 
system to track inspection or repair of 
units. 

(b} For PHAs with 1250 units or 
greater. 

(1) Grade A: 

(i) The PHA annually inspected 100% 
of units available for occupancy in the 
immediate past fiscal year, not including 
those units held off the market but 
included in an approved modernization 
program, or held off the market but 
included in an approved demalition/ 
disposition application, using standards 
that were at least equivalent to the 
Housing Quality Standards (HQS); 

(ii} all units met the HQS standards at 
the time of inspection, or of those units. 
not meeting HQS or its equivalent at the 
time of inspection, emergency items 


were corrected within 24 hours, or the 
emergency status was abated, and all 
maintenance deficiencies were 
corrected within an average of SO 
calendar days to meet inspection 
standards that were at least equivalent 
to HQS; and 

" (iii) the PHA has established a system 


{i) Same as for Grade A; 

(ii) all units met the HQS standards at 
the time of inspection, or of those units 
not meeting HQS or its ot aesere ata the 
time of inspection, emergency items 
were corrected within 24 hours, or the 
emergency status was abated, and all 
maintenance s were 
corrected within an average of 40 
calendar days to meet inspection 
standards that were at least equivalent 
to HQS; and 

(iii) same as for Grade A. 

(3} Grade C: 

(i} Same as for Grade A; 

(ii) all units met the HQS standards at 
the time of inspection, or of those units 
not meeting HQS or its equivalent at the 
time of inspection, emergency items 
were corrected within 24 hours, or the 
emergency status was abated, and all 
maintenance deficiencies were 
corrected within an average of 50 
calendar days to meet inspection 
standards that were at least equivalent 
to HQS; and 

(iii) same as for Grade A. 

(4} Grade D: 

(i) Same as for Grade A; 

(ii) all units met the HQS standards at 
the time of inspection, or of those units 
not meeting HQS or its equivalent at the 
time of inspection, emergency items 
were corrected within 24 hours or the 
emergency status was abated, and all 
maintenance deficiencies were 
corrected within an average of 60 
calendar days to meet inspection 
standards that were at least equivalent 
to HQS; and 

(iii) same as for Grade A. 

(5) Grade E: 

(i} Same as for Grade A; 

(ii} all units met the HQS standards at 
the time of inspection, or of those units: 
not meeting HQS or its equivalent at the 


emergency status was abated, ‘aid all 
maintenance deficiencies were 
corrected within am average of 70 
calendar days to meet inspection 
standards that were at least equivalent 


(iti) same as Grade A. 

(6) Grade F: 

(i) The PHA annually failed to inspect 
100% of units available for occupancy in 
the immediate past fiscal year, not 


a 


including those units held off the market 


dispositio 
using standards that were at least 
equivalent to HQS; or, 

{ii} emergency items were not 
corrected within 24 hours, or emergency 
status not abated, or all maintenance 
deficiencies were not corrected within 
an average of 70 calendar days to meet 
inspection standards that were at least 
equivalent of HQS§; or, 

(iii) the PHA has not established a 
system to track inspection or repair of 
units. 

(c) The term “an approved 
modernization program” refers to a 
modernization program approved by 
HUD and still in progress. 

(d) The term “an approved 
demolition/ disposition application” 
means that a PHA has received 
notification from HUD of approval and 
the authority for the PHA to proceed 
with the demolition and/or disposition. 

(e) The phrase “emergency items were 
corrected within 24 hours or emergency 
status abated” means that repairs and/ 
or replacements were completed for 
emergency items within 24 hours or the 
emergency situation was abated within 
24 hours with completion of needed 
repairs and/or replacements made at a 
later time. 

(f) The term “at least equivalent to 
HQS” means inspection standards that 
are, at a minimum, equal to and not less 
than HQS. For PHAs that utilize HQS 
for inspection of units, the HQS 
Inspection Form HUD-52580 of HUD- 
52580A shall be used. PHAs are 
encouraged to train their own staffs in 
HQS to meet this: standard. It is at the 
discretion of each PHA as to when an 
annual inspection is performed. For 
example, PHAs may choose to perform 
this inspection at the time of the annual 
resident re-examination, or may choose 
to include it as a component of routine 
or preventive maintenance. 

(g} A PHA shalt certify to this 
indicator at the time of its budget 
submission. Documentation verifying 
this indicator shall be maintained by the 
PHA for HUD post-review. 

(h) This indicator has a scoring weight 
of x5 
8. General Management. 


This indicator will be assessed 
through an examination of compliance 
threshold standards on a pass/fail basis. 
A PHA must pass each of the threshold 
standards to be considered for high 
performer status. The current threshold 
standards are: 
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(a) Board Approved Policies and 
Procedures. (1) The PHA will pass this 
threshold standard when the PHA has 
the following policies and procedures, 
some of which are required for all PHAs 
and some which may be submitted by or 
are required or optional for specific 
PHAs, approved by Board resolution, 
and the PHA is following its own 
policies and procedures in practice: 

(i) Required for all: PHAs: 

(A) Personnel Policy; 

(B) Procurement Policy (24 CFR Parts 
85.36 and 968.12); 

(C) Capitalization Policy; 

(D) Tenant Selection and Assignment 
Plan; and 

(E) Admission Policy. 

(ii) May be submitted by or required 
for specific PHAs: 

(A) Comprehensive Occupancy Plan 
(COP) (24 CFR Part 990); submitted by 
specific PHAs; and 

(B) Memorandum of Agreement 
(MOA); may be required for’specific 
PHAs. 

(2) PHAs that do not submit a COP 
and PHAs that are not required by HUD 
to develop an MOA shall pass this 
standard if all other HUD required 
policies have been approved by Board 
resolution and the PHA is following its 
own policies and procedures in practice. 

(3) A PHA shall certify to this 
threshold standard at the time of its 
budget submission. Documentation 
verifying this threshold standard shall 
be maintained by the PHA for HUD 
post-review. 

(4) This standard has a scoring weight 
of x2. 

(b) Funds Owed to HUD. (1) This 
threshold standard is passed if the PHA 
does not owe excess financing, 
sustained audit disallowances or 
delinquent payments (development 
funds, modernization funds, residual 
receipts or administrative loans) to HUD 
after the close of the project and 
following the Independent Auditor (IA) 
audit, as follows: 

(i) Development funds: 

(a) any net income up to the End of 
the Initial Operating Period (EIOP) and 
any excess financing that may result 
from the Actual Development Cost 
(ADC) as defined in sections 403 and 405 
of part Il of the ACC; 

) excess funds regarding EIOP and 
DOFA are submitted within 30 days 
after PHA notification by the Field 
Office of the amount of funds owed to 
HUD, and excess funds regarding ADC 
are submitted within 30 days after PHA 
notification by the Office of Finance and 
Accounting (OFA) of the amount of 
funds owed HUD; 

(ii) Modernization funds, submitted 
within 30 days after PHA notification by 


the OFA of amount of funds owed to 


HUD; 

(iii) Residual receipts, submitted 
within 60 days after fiscal year end 
(FYE) to the OFA; 

{iv) Administrative loans, submitted 
in accordance with approved 
amortization schedules; and 

(v) Audit disallowances repaid in . 
accordance with a HUD-approved 
repayment plan. 

(2) The term “sustained audit 
disallowance” means instances where 
the Field Office agrees with the 
Inspector General or the IA audit that 
the PHA owes funds.to HUD. 

(3) PHAs with HUD approved up-to- 
date (payments current with no lapse in 
payments) repayment agreements shall 
not be considered as owing funds to 
HUD 


(4) PHAs that have responded to all 
OFA inquiries in a timely manner 
(within 30 calendar days) and are in the 
process of negotiating in good faith the 
amount owed to HUD shall pass this 
factor. 

(5) This standard has a scoring weight 
of x1. 

(c) Monitoring Review Findings. (1) A 
PHA passes this threshold standard: 

(i) if the PHA has no HUD public 
housing monitoring review findings; if 
the PHA has resolved all monitoring 
review findings within 60 days from the 
date of the review; if the PHA is 
following an approved Action Plan that 
is current and up-to-date; or if the PHA 
has unresolved monitoring review 
findings that were not addressed in an 
Action Plan, but the delay in resolving 
the unresolved monitoring review 
findings is not the fault of the PHA; or, 

(ii) if a RIGA audit was performed, 
and unresolved RIGA findings remain 
that were not resolved within the 
designated target date or were not 
addressed in an Action Plan, but the 
delay in resolving the unresolved RIGA 
audit is not the fault of the PHA; or the 
PHA is following an Action Plan that is 
current and up-to-date. 

(2) The Field Office shall take into 
consideration the time frames in which 
PHAs are required to respond to 
findings. For example, PHAs shall not 
fail this standard for not responding to 
HUD public housing monitoring findings 
or RIGA findings if the time frame for | 
responding to findings has not as yet 
lapsed, or, PHAs shall not fail this 
standard for not responding to HUD 
public housing findings that are not 
resolved within 60 days from the date of 
the review and will be included in an 
Action Plan that will be submitted by 
the PHA to the Field Office within 90 
days after the date of the Final Report 
from HUD. 
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& This standard has a scoring weight 
of X3. 

(d) Property/Casualty Insurance 
Coverage. (1) This threshold standard 
will be passed if the PHA maintains 
applicable insurance coverage in 
accordance with Section 305 of Part II of 
the ACC, has a waiver for self- 
insurance, or a specific coverage is 
inapplicable (1/ A). Property/casualty 
insurance, if applicable, shall include: 

(i) Comprehensive liability 

(ii) Fire/extended 

(iii) Fidelity bond 

(iv) Boiler 

(v) Owned auto 

(vi) Flood 

(vii) Workers’ compensation 

(viii) Non-owned auto 

(ix) Other 

(2) PHAs that have a waiver for self- 
insurance or in instances where specific 
types of insurance are not applicable 
shall pass this standard. 

(3) PHAs shall maintain insurance in 
amounts adequate to cover the interest 
of the PHA and the Federal government. 

(4) This standard has a scoring weight 
of x1. 

(e) Fair Housing and Equal 
Opportunity (FHEO). (1) This threshold 
standard will be passed if a PHA can 
demonstrate that it is taking actions 
necessary to resolve Title VI, Fair 
Housing Act and Section 504 findings in 
a timely manner. 

(2) This information will be supplied 
by the Field Offices’ Office of FHEO. 
FHEO shall determine that a PHA has 
no fair housing program monitor 
findings or Civil Rights statutory or 
regulatory noncompliance findings; the 
resolution of findings occurred within 60 
days; or an Action Plan for addressing 
unresolved findings has been executed. 

(3) This threshold standard shall be 
passed if there are no title VI, Fair 
Housing Act or section 504 findings 

(4) This standard has a scoring weight 
of x2. 

(f) Internal Controls. (1) This 
threshold standard will be passed if 
according to the most recent | 
Independent Auditor (IA) audit, an 
internal controls system has been 
developed that is operationally 
effective. Internal controls include 
procedures dealing with cash receipts, 
cash disbursements, payroll, billings and 
receivables, property and equipment, 
investments, purchasing, receiving and 
accounts payable. 

(2) If the most recent IA audit does not 
address internal control systems, the 
PHA shall fail this threshold standard. 
In instances where the most recent IA 
audit did not address internal control 
systems, the Field Office should advise 
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the PHA specifically to include this item 
as part of the PHA’s next proposal 
request for its IA audit. 

(3) The term “operationally effective” 
means a system of internal controls that 
provides checks and balances for a PHA 
in its daily operations. : 

2 This standard has a scoring weight 
of X3. 


9. Maintenance 


The current performance standards 
for the indicator of maintenance are: 

(a} Annual Inspection of Systems. (1) 
For PHAs with 1249 units or less. 

(i) Grade A: The PHA annually 
inspects all major systems (mechanical, 
electrical and structural) to identify 
required maintenance and takes action 
to correct identified maintenance 
deficiencies within an average of 20 
calendar days after inspection. 

(ii) Grade B: The PHA annually 
inspects all major systems (mechanical, 
electrical and structural) to identify 
required maintenance and takes action. 
to correct identified maintenance 
deficiencies within an average of 25 
calendar days after inspection. 

(iii) Grade C: The PHA annually 
inspects all major systems (mechanical, 
electrical and structural) to identify 
required maintenance and takes action 
to correct identified maintenance 
deficiencies within an average of 30 
calendar days after inspection. 

(iv) Grade D: The PHA annually 
inspects all major systems (mechanical, 
electrical and structural) to identify 
required maintenance and takes action 
to correct identified maintenance 
deficiencies within an average of 40 
calendar days after inspection. 

(v) Grade E: The PHA annually 
inspects all major systems (mechanical, 
electrical and structural) to identify 
required maintenance and takes action 
to correct identified maintenance 
deficiencies within an average of 50 
calendar days after inspection. 

(vi) Grade F: The PHA does not 
annually inspect all major systems 
(mechanical, electrical and structural} to 
identify required maintenance or does 
not take action to correct identified 
maintenance deficiencies within an 
average of 50 calendar days after 
identification. 

(2) For PHAs with 1250 units or 
greater. 

(i) Grade A: The PHA annually 
inspects all major systems (mechanical, 
electrical and structural} to identify 
required maintenance or does not take 
action to correct identified maintenance 
deficiencies within an average of 25 
calendar days after inspection. 

(ii) Grade B: The PHA. annually 
inspects all major systems (mechanical, 


electrical and structural) to identify 
required maintenance and takes action 
to correct identified maintenance 
deficiencies within an average of 30 
calendar days after inspection. 

(iti} Grade C: The PHA annually 
inspects all major systems (mechanical, 
electrical and structural) to identify 
required maintenance and takes action 
to correct identified maintenance 
deficiencies within an average of 40 
calendar days after inspection. 

(iv) Grade D: The PHA annually 
inspects all major systems (mechanical, 
electrical and structural) to identify 
required maintenance and takes action 
to correct identified maintenance 
deficiencies within an average of 50 
calendar days after inspection. 

(v)} Grade E: The PHA annually 
inspects all major systems (mechanical, 
electrical and structural} to identify 
required maintenance and takes action 
to correct identified maintenance 
deficiencies within an average of 60 
calendar days after inspection. 

(vi) Grade F: Fhe PHA does not 
annually inspect all major systems 
(mechanical, electrical and structural) to 
identify required maintenance or does 
not take action te correct identified 
maintenance deficiencies within an 
average of 60 calendar days after 
identification. 

(3) It is at the discretion of each PHA 
as to when annual system inspections 
are performed. 

(4) A PHA shall certify to this 
performance standard at the time of its 
budget submission. Documentation 

verifying this performance standard 
shall be maintained by the PHA for 
HUD post-review. 

& This standard has a scoring weight 
of <4. 

(b) Work Order Response Time. (1) 
For PHAs with 1,249 units or less. . 

(i) Grade A: The PHA responds to and 
completes emergency work order 
requests within 24 hours, or the 
emergency status is abated within 24 
hours, and responds to and completes 
other requests, excluding cyclical work 
orders, on average within 3 calendar 
days. 

ti) Grade B: The PHA responds to and 
completes emergency work order 
requests within 24 hours, or the 
emergency status is: abated within 24 
hours, and responds to and completes 
other requests, excluding cyclincal work 
orders, on average within 5 calendar 
days. 

(ii) Grade C: The PHA responds to 
and completes emergency work order 
requests within 24 hours, or the 
emergency status is abated within 24 
hours, and responds to and completes 
other requests, excluding cyclical work 
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orders, on average within 7 calendar 
days. 

(iv} Grade D: The PHA responds to 
and completes emergency work order 
requests within 24 hours, or the 
emergency status is abated within 24 
hours, and responds to and completes 
other requests, excluding cyclincal work 
orders, on average within 10 calendar 
days. 

(v) Grade E: The PHA responds to and 
completes emergency work order 
requests within 24 hours, or the 
emergency status is abated within 24 
hours, and responds to and completes 
other requests, excluding cyclical work 
orders, on average within 15 calendar 
days. 

(vi) Grade F: The PHA does net 
respond to and complete emergency 
work order requests within 24 hours, or 
the emergency status is not abated 
within 24 hours, or the PHA responds to 
and completes other requests, excluding 
cyclical work orders, on average in more 
than 15 calendar days. 

(2) For PHA within 1,250 units or 
greater. 

(i) Grade A: The PHA responds to aid 
completes emergency work order 
requests within 24 hours, or the 
emergency status is abated within 24 
hours, and responds to and completes 
other requests, excluding cyclical work 
orders, on average within 5 calendar 
days. 

(ii) Grade B: The PHA responds to and 
completes emergency work order 
requests within 24 hours, or the 
emergency status is abated within 24 
hours, and responds to and completes 
other requests, excluding cyclical work 
orders, on average within 7 calendar 
days. 

(iii) Grade C: The PHA responds to 
and completes emergency work order 
requests within 24 hours, or the 
emergency status is abated within 24 
hours, and responds to and completes 
other requests, excluding cyclical work 
orders, on average within 10 calendar 
days. 

(iv) Grade D: The PHA responds to 
and completes emergency work order 
requests within 14 hours, or the 
emergency status is abated within 24 
hours, and responds to and completes 
other requests, excluding cyclical work 
orders, on average within 15 calendar 
days. 

(v) Grade E: The PHA responds to and 
completes emergency work order 
requests within 24 hours, or the 
emergency status is abated within 24 
hours, arid responds to and completes 
other requests, excluding cyclical work 
orders, om average within 21 calendar 
days. 
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(vi) Grade F: The PHA does not 
respond to and complete emergency 
work order requests within 24 hours, or 
the emergency status is not abated 
within 24 hours, or the PHA responds to 
and completes other requests, excluding 
cyclical work orders, on average in more 
than 21 calendar days. 

(3) The term “cyclical work orders” 
refers to work orders which are 
performed on a seasonal basis, in 
accordance with warranty requirements 
or as part of a preventive maintenance 
program. For example, furnaces may be 
checked, cleaned and repaired during 
the late summer in preparation for 
winter usage; or vehicles may be 
serviced on a predetermined basis to 
keep warranties in effect. 

(4) A PHA shall certify to this 
performance standard at the time of its 
budget submission. Documentation 
verifying this performance standard 
shall be maintained by the PHA for 
HUD post-review. 

(5) This standard has a scoring weight 
of x3. 


10. Procurement 


The current performance standards 
for the indicator of procurement are: 

(a) Procurement Internal Controls. (1) 
Grade A: The PHA has and adheres to 
procurement checks and balances over 
petty cash, small purchase, sealed 
bidding, and competitive and 
noncompetitive contracting operations; 
has an effective system for inventory 
control for expendable and 
nonexpendable items; and conducts a 
physical inventory in each year as 
determined by the most recent audit or 
HUD review. 

(2) Grade C: Same as A. 

(3) Grade F: The PHA does not have 
or adhere to adequate procurement 
checks and balances over petty cash or 
small purchase, or sealed bidding, or 
competitive and noncompetitive 
contracting operations; or does not have 
an effective system for inventory control 
for expandable and nonexpendable 
items; or does not conduct yearly 
physical inventories as determined by 
the most recent audit or HUD review. 

(2) An “effective system” for 
inventory control means that quantities 
of items stocked in inventories should 
be at optimum levels to ensure inventory. 
carrying costs are not excessive and to 
provide needed parts and supplies to 
complete repairs. Carrying costs 
represent the interest that could be 
earned on the money used to purchase 
inventory plus any other costs 
associated with storing a particular 
item. The carrying costs for some items - 
may outweigh any advantages that 
might be gained from buying a large 


quantity, even if prices are going to 
increase. Consequently, it may be more 
economical to purchase items more 
frequently and in lesser quantities. 

(5) The term “adequate” in grade F 
means accurate books and records that 
permit a speedy and effective aduit. 

(6) A PHA shall certify to this 
performance standard at the time of its 
budget submission. Documentation 
verifying this performance standard 
shall be maintained by the PHA for 
HUD post-review. 

(7) This standard has a scoring weight 
of x3. 

(b) Procurement and Contracting. (1) 
Grade A: The PHA maintains 
procurement and contract 
administration documentation in good 
order in accordance with section 309 of 
part II of the ACC and 24 CFR part 85. 

(2) Grade C: Same as A. 

(3) Grade F: The PHA does not 
maintain procurement and contract 
administration documentation in good 
order in accordance with section 309 of 
part II of the ACC and 24 CFR part 85. 

(4) A PHA shall certify to this 
performance standard at the time of its 
budget submission. Documentation 
verifying this performance standard 
shall be maintained by the PHA for 
HUD post-review. 

(5) This standard has a scoring weight 
of x3. 


11. Utilities 


The current performance standard for 
the indicator of utilities is A/lowances 
and Surcharges: (a) Grade A: Utility 
allowances are established, as required 
in 24 CFR 965.473, and the surcharges for 
excess consumption, including those for 
tenant-furnished appliances in non- 
metered dwelling units, are charged by 
the PHA as required in 24 CFR 965.477. 

(b) Grade C: Same as A. 

(c) Standard F: Utility allowances 
were not established, as required in 24 
CFR 965.473, or surcharges for excess 
consumption, including those for tenant- 
furnished appliances in non-metered 
dwelling units, are not charged by the 
PHA as required in 24 CFR 965.477. 

(d) A PHA shall certify to this 
performance standard at the time of its 
budget submission. Documentation 
verifying this performance standard 
shall be maintained by the PHA for 
HUD post-review. 

(e) A listing of required reports for 
utilities and dates of reporting 
submissions for the indicators of 
occupancy, financial management, 
modernization, occupancy and 
development is included as Appendix 1 
to this preamble. 

(f) This standard has a scoring weight 
of x1. 
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12. Occupancy. 


The current performance standards 
for the indicator of occupancy are: 

(a) Occupancy Reporting 
Requirements. (1) Grade A: The PHA 
submits required reports for the most 
recent period to HUD in a timely manner 
95% of the time with none of the 
required reports received by HUD more 
than ten days late. 

(2) Grade C: The PHA submits 
required reports for the most recent 
period to HUD in a timely manner 85% 
of the time with none of the required 
reports received by HUD more than ten 
days late. 

(3) Grade F: The PHA submits 
required reports for the most recent 
period to HUD in a timely manner less 
than 85% of the time or required reports 
are received by more than ten 
days late. 

(4) A listing of required reports for 
occupancy and dates of reporting 
submissions for the indicators of 
occupancy, finanical management, 
modernization, utilities and 
development is included as appendix 1 
to this preamble. 

(5) This standard has a scoring weight 
of X1. 

(b) Comprehensive Occupancy Plan 
(COP) (Applicable for specific PHAs 
which have submitted COPs). 

(1) Grade A: The PHA is meeting its 
Comprehensive Occupancy Plan (COP) 
goals, which inlcude the progress made 
by the PHA within the previous 3 years 
to reduce vacancies. 

(2) Grade C: Same as A. 

' (3) Grade F: The PHA is not meeting 
its COP goals, which include the 
progress made by the PHA within the 
previous 3 years to reduce vacancies, or 
the PHA has vcacancies over 3% 
without an approved COP. 

(4) This standard has a scoring weight 
of x1. 


13. Financial Management 


The current performance factors for 
the indicator of financial management 
are: 

(a) Routine Operating Expenses. (1) 
Grade A: The PHA demonstrates a 
continuous positive trend over the most 
recent three year peirod, in which total 
routine operating expenses are less than 
operating income and subsidy. 

(2) Grade C: The PHA demonstrates 
an overall positive trend over the most 
recent three year period, in which total 
routine operating expenses are less than 
operating income and subsidy. 

(3) Grade F: The PHA demonstrates a 
negative trend over the most recent 
three year period, in which total routine 
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operating expenses exceed operating 
income and subsidy. 

(4) The term “continuously positive 
trend” means that total routine 
operating expenses are less than 
operating income and subsidy for three 
continuous fiscal years. 

(5) The term “overall positive trend” 
means for two out of the three previous 
fiscal years, the total routine operating 
expenses are less than operating income 
and subsidy. 

(6) The term “negative trend” means 
for two or three of the three previous 
fiscal years, the total routine operating 
expenses exceed operating income and 
subsidy. 

(7) Operating expenses will be 
adjusted to avoid penalizing PHAs in 
years that operating subsidy was funded 
(prorated) at less than 100 percent. 

(8) This standard has a scoring weight 
of X1. 

(b) Operating Reserves. (1) For PHAs 
with 1249 units or less. 

(i) Grade A: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at least 60% of 
maximum operating reserves. 

(ii) Grade B: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at lest 50% of 
maximum operating reserves. 

(iii) Grade C: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at least 40% of 
maximum operating reserves. 

(iv) Grade D: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at least 30% of 
maximum operating reserves. 

(v) Grade E: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at least 25% of 
maximum operating reserves. 

(vi) Grade F: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at least 25% of 
maximum operating reserves. 

(2) For PHAs with 1250 units or 
greater. 

(i) Grade A: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at least 25% of 
maximum operating reserves. 

(ii) Grade B: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at least 40% of 
maximum operating reserves. 

(iii) Grade C: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at least 30% of 
maximum operating reserves. 

(iv) Grade D: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at least 25% of 
maximum operating reserves. 

(v) Grade E: Operating reserves, 
excluding TARs and modified for year- 


end adjustments, are at least 20% of 
maximum operating reserves. 

(vi) Grade F: Operating reserves, 
excluding TARs and modified for year- 
end adjustments, are at least 20% of 
maximum operating reserves. 

(3) The term “year-end adjustments” 
means the adjustments usually made 
after the end of a PHA's fiscal year 
based upon actual experience during the 
year and may result in additional 
operating subsidy eligibility owed to the 
PHA or a reduction in eligibility and an 
amount owed HUD. 

(4) This standard has a scoring weight 
of <3. 

(c) Tenants Accounts Receivable 
(TARs). (1) For PHAs with 1249 units or 
less. ; 

(i) Grade A: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
6% or less of Total Tenant Charges. 

(ii) Grade B: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
8% or less of Total Tenant Charges. 

(iii) Grade C: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
10% or less of Total Tenant Charges. 

(iv) Grade D: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
12% or less of Total Tenant Charges. 

(v) Grade E: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
14% or less of Total Tenant Charges. 

(vi) Grade F: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
greater than 14% of Total Tenant 
Charges. 

(2) For PHAs with 1250 units or 
greater. 

(i) Grade A: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
8% or less of Total Tenant Charges. 

(ii) Grade B: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
10% or less of Total Tenant Charges. 

(iii) Grade C: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
12% or less of Total Tenant Charges. 

(iv) Grade D: Tenants Accounts 
Receivable for tenants in possession, 
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excluding amounts covered by formal 
up-to-date repayment agreements, are 
14% or less of Total Tenant Charges. 

(v) Grade E: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
16% or less of Total Tenant Charges. 

(vi) Grade F: Tenants Accounts 
Receivable for tenants in possession, 
excluding amounts covered by formal 
up-to-date repayment agreements, are 
greater than 16% of Total Tenant 
Charges. 

(3) The term “formal up-to-date 
repayment agreement” means a signed 
agreement between a PHA and a 
resident stating the terms and amounts 
that a resident is repaying monies owed 
to the PHA (which may include back 
rent, maintenance charges, damage 
charges, excess utilities, or any other 
charges), and the resident is in 
compliance and current with the terms 
of the repayment agreement, i.e., the 
resident is remitting a specified amount 
on specific dates with no lapse in 
remittance. 

(4) This standard has a scoring weight 
of x4. 

(d) Annual Audit. (1) Grade A: The 
PHA’s annnual audit is initiated, 
completed and submitted to the 
Regional Inspector General for Audit 
(RIGA) within 150 days of the close of 
the PHA’s fiscal year and no significant 
financial or internal control findings are 
found. 

(2) Grade C: The PHA’s annual audit 
is initiated on time, completed and 
submitted to the RIGA within one year 
after the close of the PHA’s fiscal year, 
and any financial or internal control 
findings are resolved within six months 
after receipt of the report by the 
Department. 

(3) Grade F: The PHA’s annual audit 
is not initiated on time, not completed or 
not submitted to the RIGA within one 
year after the close of the PHA’s fiscal 
year or any financial or internal control 
findings are not resolved within six 
months after receipt of the report by the 
Department. 

(4) The audit completion time frames 
of this standard would not apply to 
PHAs that are required by State law to 
have the State perform the Independent 
Auditor (IA) audit or where the State is 
required to review the audit. 

(5) The term “significant findings” 
means a determination that an action or 
lack of action is likely to have a 
negative influence on the operation and 
stability of the PHA; a significant 
finding constitutes waste, 
mismanagement, fraud or abuse of 
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resources, or requires further review by 
the Office of Inspector General. 

(6) This standard has a scoring weight 
of x3. 

(e) Financial Management Reporting 
Requirements. (1) Grade A: The PHA 
submits required reprots for financial 
management for the most recent period 
to HUD in a timely manner 95% of the 
time with none of the required reports 
received by HUD more than ten days 


late. 

(2) Grade C: The PHA submits 
required reports for financial 
management for the most recent period 
to HUD in a timely manner 85% of the 
time with none of the required reports 
received by HUD more than ten days 
late. 

(3) Grade F: The PHA submits 
required reports for financial 
management for the most recent period 
to HUD in a timely manner less than 
85% of the time or required reports are 
received by HUD than ten days late. 

(4) A listing of required reports and 
dates of reporting submissions for the 
indicators of occupancy, financial 
management, modernization, utilities 
and development is included as 
Appendix 1 to this preamble. 

(5) This standard has a scoring weight 
of X1. 

14. Resident’s Quality of Life 

The current performance standards 
for the indicator of residents’ quality of 
life are: 

(a) Resident Participation—a process 
of consultation between residents and 
the PHA concerning matters affecting 
the management of public housing, as a 
means of providing residents with 
information about PHA plans and 
decisions and affording them 
opportunities to make comments and 
recommendations, on an advisory basis, 
about those plans and decisions. 

(1) Grade A: The PHA Board has 
adopted and is implementing policies 
and procedures for resident 
participation in the planning and 
implementation of a broad spectrum of 
PHA program activities (including but 
not limited to modernization, resident 
management, child care, drug free public 
housing, resident programs, and resident 
capacity toward self-sufficiency) and 
the PHA provides technical assistance 
to resident organizations. 


(2) Grade C: Although the PHA Board 
has not adopted policies and procedures 
for resident participation in the planning 
and implementation of a broad spectrum 
of PHA program activities (including but 
not limited to modernization, resident 
management, child care, drug free public 
housing, resident programs and resident 
capacity toward self-sufficiency), it is 
encouraging resident participation in the 
planning and implementation of a broad 
spectrum of PHA program activities, and 


the PHA provides technical assistance 
to resident organizations. 

(3) Grade F: The PHA has not 
developed policies and procedures for 
resident participation in the planning 

and implementation of a broad spectrum 
of PHA program activities, or does not 
encourage resident participation in the 
planning and implementation of a broad 
spectrum of PHA program activities, or 
does not provide technical assistance to 
resident organizations. 

(4) PHA technical assistance could 
include in-kind services for resident 
organizations, such as the provision of 
meeting space for resident organization 
meetings or activities, photocopy 
availability for resident organization 
minutes, flyers, etc. 


(5) A PHA shall certify to this 
performance standard at the time of its 
budget submission. Documentation 
verifying this performance standard 
shall be maintained by the PHA for - 
HUD post-review. 

(6) This standard has a scoring weight 
of x2. 

(b) Homeownership Strategy. (1) 
Grade A: The PHA Board has adopted 
and is implementing policies and 
procedures for family residents to 
achieve affordable homeownership for 
its public housing residents. The 
strategy may include provisions such as 
converting existing public housing to 
homeownership, financing, technical 
assistance, homebuyer/homeowner 
counseling, training programs and/or 
financial assistance, whether provided 
by the PHA, by a third party agency or 
as brokered through public or private 
agencies. 


(2) Grade C: Although the PHA Board 
has not adopted policies and procedures 
for family residents, it is encouraging 
resident participation to achieve 
affordable homeownership for its public 
housing residents. The strategy may 
include provisions such as converting 
existing rental public housing to 
homeownership, financing, technical 
assistance, homebuyer/homeowner 
counseling, training programs and/or 
financial assistance, whether provided 
by the PHA, by a third party agency or 
as brokered through public or private 
agencies. 


(3) Grade F: The PHA has not 
developed policies and procedures for 
family residents to achieve affordable 
homeownership for its public housing 
residents, or does not encourage 
resident participation to achieve 
affordable homeownership for its public 
housing residents. 


(4) The term “family residents” means 
family developments and family 
residents residing in mixed use 
developments. 

(5) It is not HUD’s intent to force 


PHAs to sell their housing stock to 
residents. It is HUD’s intent to 
encourage PHAs to assist residents 


ready for homeownership to fulfill their 
capabilities. 

(6) A PHA shall certify to this 
performance standard at the time of its 
budget submission. Documentation 
verifying this performance standard 
shall be maintained by the PHA for 
HUD post-review. 

(7) This standard has a scoring weight 
of X2. 

(c) Economic Development and Self- 
Sufficiency. (1) Grade A: The PHA 
Board has adopted and is implementing 
policies and procedures to facilitate 
economic development and self- 
sufficiency programs for public housing 
residents. Economic development 
programs may include entrepreneurial 
services, resident owned and operated 
laundry facilities, child care facilities, 
food cooperatives, lawn care, etc. Self- 
sufficiency programs may include any 
program or combination of programs 
provided by the PHA, a third party 
agency or brokered through public or 
private agencies that provide the means 
for residents to increase educational 
skills, professional skills, training 
programs, etc. 

(2) Grade C: The PHA Board has 
adopted policies and procedures for 
family residents, consistent with HUD 
guidelines, and is encouraging resident 
participation to facilitate economic 
development and self-sufficiency 
programs for public housing residents. 
Economic development programs may 
include entrepreneurial services, 
resident owned and operated laundry 
facilities, child care facilities, food 
cooperatives, lawn care, etc. Self- 
sufficiency programs may include any 
program or combination of programs 
provided by the PHA, a third party 
agency or brokered through public or 
private agencies that provide the means 
for residents to increase educational 
skills, professional skills, training 
programs, etc. 

(3) Grade F: The PHA has not 
developed policies and procedures to 
facilitate economic development and 
self-sufficiency programs for public 
housing residents, or does not encourage 
resident participation to facilitate 
economic development and self- 
sufficiency programs for public housing 
residents. 

(4) A PHA shall certify to this 
performance standard at the time of its 
budget submission. Documentation 
verifying this performance standard 
shall be maintained by the PHA for 
HUD post-review. 

(5} This standard has a scoring weight 
of x2. 

(d) Anti-Drug Strategy/Security. (1) 
Grade A: The PHA Board has adopted 
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and is implementing policies and 
procedures consistent with HUD 
guidelines which include resident input 
and participation to eliminate, reduce 
and prevent drug use and drug-related 
crime at housing developments, where 
appropriate. 

(2) Grade C: Although the PHA Board 
has not adopted policies and procedures 
consistent with HUD guidelines, it 
encourages resident input and 
participation to eliminate, reduce and 
prevent drug use and drug-related crime 
at housing developments, where 
appropriate. 

(3) Grade F: The PHA has not 
developed policies and procedures to 
eliminate, reduce and prevent drug use 
and drug-related crime at housing 
developments, where appropriate, or 
does not encourage resident input and 
participation to eliminate, reduce and 
prevent drug use and drug-related crime 
at housing developments. 

(4) The term “where appropriate” 
means in those developments where 
there is a problem involving drug use, 
drug-related crime or security. 

(5) A PHA shall certify to this 
performance standard at the time of its 
budget submission. Documentation 
verifying this performance standard 
shall be maintained by the PHA for 
HUD postreview. 

(6) This standard has a scoring weight 
of X2. 


15. Modernization 


In addition to being assessed in the 
indicators cited above, PHAs will be 
assessed on their modernization 
performance if they participate in that 
program. PHAs have to have completed 
(all funds expended) a modernization 
program within the last two fiscal years, 
meet all of the threshold standards and 
score no less than 90% on the standards 
in the indicators of unexpended 
modernization funds, unit turnaround, 
outstanding work orders, annual 
inspection and condition of units, 
maintenance, procurement, financial 
management and modernization in order 
to qualify for high performer status and 
incentives under modernization. The 
current performance standards for the 
indicator of modernization are: 

(a) Quality of Physical Work. (1) 
Grade A: Based on on-site inspections 
performed during the preceding 12 
months of projects with modernization 
in progress, the physical work is being 
carried out in accordance with the HUD- 
approved budget and plans and 
specifications, and is being adequately 
inspected in accordance with applicable 
handbook requirements by the PHA or 
its architect/engineer, and there are no 
significant monitoring findings (does not 


include deficiencies that the PHA has 
identified and is in the process of 
correcting) relating to the quality of the 
physical work. 

(2) Grade C: Based on on-site 
inspections performed during the 
preceding 12 months of projects with 
modernization in progress, the physical 
work is being carried out in accordance 
with the HUD-approved budget, plans 
and specifications, and is being 
adequately inspected in accordance 
with applicable handbook requirements 
by the PHA or its architect/engineer, 
and any monitoring findings (does not 
include deficiencies that the PHA has 
identified and is in the process of 
correcting) relating to the quality of the 
physical work have been or are being 
resolved. 

(3) Grade F: Based on on-site 
inspections performed during the 
preceding 12 months of projects with 
modernization in progress, the physical 
work is not being carried out in 
accordance with the HUD-approved 
budget and plans and specifications, or 
is not being adequately inspected in 
accordance with applicable handbook 
requirements by the PHA or its 
architect/engineer, or there are 
unresolved monitoring findings (does 
not include deficiencies that the PHA 
has identified and is in the process of 
correcting) relating to the quality of the 
physical work. 

(4) Significant monitoring findings 
relating to the quality of the physical 
work are indicated by a “No” answer to 
any statement in section I of the 
Monitoring Checklist in Appendix 18 of 
Handbook 7485.1 REV-4 or its successor 
handbook. 

(5) This standard has a scoring weight 
of x2. 

(5) Timeliness of Physical Work. (1) 
Grade A: The PHA is meeting the 
Project Implementation Schedule, as 
approved by HUD, or is meeting a HUD- 
approved time extension. 

(2) Grade C: Same as A. 

(3) Grade F: The PHA is not meeting 
the Project Implementation Schedule, as 
approved by HUD, or is not meeting a 
HUD-approved time extension. 

(4) Grade F means that the PHA: 

(i) Has missed any of the four 
deadline dates set forth in the 
Implementation Schedule due to reasons 
within its control; or 

(ii) Has had funds recaptured during 
the preceding 12 months due to poor 
PHA performance or will have funds 
recaptured after a future audit due to 
poor PHA performance. Poor PHA 
performance means that the PHA has 
unobligated funds on hand after the 
fund obligation deadline date and the 
PHA has failed to request a time 
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extension or HUD has disapproved a 
time extension request. 

(5) PHAs may have funds recaptured 
because they accomplished the work 
under budget and there is no other 
eligible work to do or the amount of 
leftover funds is insufficient to complete 
a work item. Such recaptures are not 
considered to be due to poor PHA 
performance, but are a routine part of 
fiscal closeout. 

(6) This standard has a scoring weight 
of x2. 

(c) Contract Administration. (1) Grade 
A: Based on on-site inspections 
performed during the preceding 12 
months of projects with modernization 
in progress, the PHA is administering 
contracts in accordance with the 
applicable handbook requirements and 
there are no significant monitoring 
findings relating to contract 
administration. 

(2) Grade C: Based on on-site 
inspections performed during the 
preceding 12 months of projects with 
modernization in progress, the PHA is 
administering contracts in accordance 
with the applicable handbook 
requirements and monitoring findings 
relating to contract administration have 
been or are being resolved. 

(3) Grade F: Based on on-site 
inspections performed during the 
preceding 12 months of projects with 
modernization in progress, the PHA is 
not administering contracts in 
accordance with the applicable 
handbook requirements or there are 
unresolved monitoring findings relating 
to contract administration. 

(4) Significant monitoring findings 
relating to contract administration are 
indicated by a “No” answer to any 
statement in section IV of the 
Monitoring Checklist in appendix 18 of 
Handbook 7485.1 REV-4, or its 
successor handbook. 

(5) This standard has a scoring weight 
of x2. 

(d) Budget Controls. (1) Grade A: In 
all cases, the PHA expends 
modernization funds only on work items 
in the latest HUD-approved budget or 
within the limits of the HUD-established 
threshold and allocates and supports 
administrative and force account labor 
charges based on actual time 
distribution records. 

(2) Grade C: Same as A. 

(3) Grade F: The PHA expends 
modernization funds on work items that 
are not in the latest HUD-approved 
budget or that are not within the limits 
of the HUD-established threshold or 
does not allocated and support 
administrative and force account labor 
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charges based on actual time 
distribution records. 

(4) The threshold for prior HUD 
approval of budget revisions is 
established at the time of modernization 
application approval and updated at 
least annually for all modernization 
programs in progress. 

(5) This standard has a scoring weight 
of x3. 

(e) Program Management. (1) Grade 
A: The PHA submits required reports for 
modernization for the most recent ’ 
period to HUD in a timely manner 95% 
of the time with none of the required 
reports received by HUD more than ten 
days late. 

(2) Grade C: The PHA submits 
required reports for modernization for 
the most recent period to HUD in a 
timely manner 85% of the time with none 
of the required reports received by HUD 
more than ten days late. 

(3) Grade F: The PHA submits 
required reports for modernization for 
the most recent period to HUD in a 
timely manner less than 85% of the time 
or required reports are received by HUD 
more than ten days late. 

(4) A listing of required reports and 
dates of reporting submissions for the 
indicators of occupancy, financial 
management, modernization, utilities 
and development is included as 
Appendix 1 to this preamble. 

(5) This standard has a scoring weight 
of X1. 

(f) Timeliness of Management 
Improvements. {1} Grade A: Where 
applicable, the PHA is meeting all 
established performance targets, as set 
forth in the modernization budget, for 
improving identified management 
deficiencies. 

(2) Grade C: Where applicable, 75% of 
the time the PHA is meeting established 
performance targets, as set forth in the 
modernization budget, for improving 
identified management deficiencies. 

(3) Grade F: Where applicable, less 
than 75% of the time the PHA is meeting 
established performance targets, as set 
forth in the modernization budget, for 
improving identified management 
deficiencies. 

(4) This standard is applicable only to 
PHAs carrying out management 
improvements in conjunction with 
approved comprehensive modernization. 
PHAs that do not have management 
improvements will not be assessed on 
this performance standard. 

(5) The term “established performance 
targets” means the latest established 
targets in the modernization budget. 

9 This standard has a scoring weight 
of X2. 


16. Development 


PHAs will also be assessed in the 
indicator of development. The individual 
responsible for development in the Field 
Office will perform an assessment, 
within 90 days after the beginning of the 
PHA’s fiscal year, for each development 
project for which an Actual 
Development Cost Certificate (ADCC) 
has not been approved. If construction 
deficiencies are identified after approval 
of the ADCC, a supplemental evaluation 
will be performed noting the deficiencies 
and the extent to which the deficiencies 
affect any of the previous evaluations. 


~ PHAs must meet all of the threshold 


standards for indicator 8 and score no 
less than 90% on the standards in the 
indicators of maintenance, procurement, 
and financial management, as well as 
developmem, in order to qualify for 
incentives in the development factor. 

(a) Quality of Physical Work. (1) 
Grade A: 

(i) Based on on-site inspections 
performed during development, the 
physical work is being carried out in 
accordance with the HUD-approved 
budget, plans and specifications, and is 
being inspected in accordance with 
applicable handbook requirements by 
the PHA or its architect/engineer; 

(ii) There are no significant monitoring 
findings (does not include deficiencies 
that the PHA has identified and is in the 
process of correcting) relating to the 
quality of the physical work; and 

(iii) design/construction deficiencies 
were found and corrected before 
approval of the Actual Development 
Cost Certificate (ADCC). 

(2) Grade C: 

(i) Based on on-site inspections 
performed during development, the 
physical work is being carried out in 
accordance with the HUD-approved 
budget, plans and specifications, and is 
being inspected in accordance with 
applicable handbook requirements by 
the PHA or its architect/engineer; 

(ii) any monitoring findings (does not 
include deficiencies that the PHA has 
identified and is in the process of 
correcting) relating to the quality of the 
physical work have been or are being 
resolved; and 

(iii) all design/construction 
deficiencies were identified and 
corrected within three years after 
approval of the ADCC. 

(3) Grade F: 

(i) Based on on-site inspections 
performed during development, the 
physical work is not being carried out in 
accordance with the HUD-approved 
budget, plans and specifications, or is 
not being inspected in accordance with 
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applicable handbook requirements by 
the PHA or its architect/engineer; or 

(ii) there are unresolved moni 
findings (does not include deficiencies 
that the PHA has identified and is in the 
process of correcting) relating to the 
quality of the physical work; or 

(iii) design/construction deficiencies 
were not identified within three years 
after approval of the ADCC. 

(4) The applicable handbook requires 
the PHA architect/engineer to make 
periodic visits to the site to determine 
the quality and progress of work and 
submit reports to the PHA on the first 
and sixteenth day of each month. It also 
requires a HUD representative to visit 
the site at least monthly to evaluate 
construction and PHA administration 
activities. The HUD representative must 
submit a trip report to the Architecture, 
Engineering and Cost Branch Chief with 
a copy to the PHA. The evaluation of 
this standard shall be based on the HUD 
inspections and a review of the PHA 
architect's/engineer’s reports. 

(5) Significant monitoring findings 
involve the failure of the PHA architect/ 
engineer to conduct all required 
inspections, noncompliance with HUD 
approved plans and specifications or 
noncompliance with the payment of 
prevailing wages. 

(6) The Mortgage Credit Branch and 
the Housing Programs Branch shall 
review this standard to determine the 
extent to which the PHA proceeded with 
development within the approved 
budget or incurred expenses without 
submitting a revised budget. 

(7) This standard has a scoring weight 
of x2. 

(b) Contract Administration: (1) Grade 
A: Based on on-site inspection 
performed on projects with development 
in progress, the PHA is administering 
contracts in accordance with the 
applicable handbook requirements and 
there are no significant monitoring 
findings relating to contract 
administration. 

(2) Grade C: Same as A. 

(3) Grade F: Based on on-site 
inspections performed on projects with 
development in progress, the PHA is not 
administering contracts in accordance 
with the applicable handbook 
requirements and there are significant 
monitoring findings relating to contract 
administration. 

(4) Grade C shall score the same as 
standard A. 

(5) Significant monitoring findings 
involve the failure of the PHA architect/ 
engineer to conduct all required 
inspections, noncompliance with HUD 
approved plans and specifications, or 
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aaa with the payment of 
prevailing w 

o This prin ll has a scoring weight 
of Xt. 

(c} Construction/Rehabilitation Start, 
or the Date of Full Availability (DOFA) 
for Acquisition of Existing Housing. (1) 
Grade A: The PHA started construction/ 
rehabilitation or completed acquisition, 
i.e., achieved DOPA, for acquisition of 
existing housing, 21 months or less from 
the date of fund reservation. 

(2} Grade C: The PHA started 
construction/rehabilitation or completed 
acquisition, i.e., achieved DOFA, for 
acquisition of existing housing, between 
21 and 30 months from the date of fund 
reservation. 

(3} Grade F: The PHA started 
construction/ rehabilitation or 
completed acquisition, i.e., achieved 
DOFA, for acquisition of existing 
housing, more than 30 months from the 
date of fund reservation. 

(@ This standard has a scoring weight 
of X1. 

(d) Development Reporting 
Requirements. {1} Grade A: The PHA 
submits required reports for ~ 
development for the most recent period 
to HUD in a timely manner 95% of the 
time with none of the required reports 
received by HUD more than ten days 
late. 

(2) Grade C: The PHA submits 
required reports for development for the 
most recent period to HUD in a timely 
manner 85% of the time with none of the 
required reports received by HUD more 
than ten days late. 

(3) Grade F: The PHA submits 
required reports for development for the 
most recent period to HUD in a timely 
manner less than 85% of the time or 
required report are received by HUD 
more than ten days late. 

(4) A listing of required reports and 
dates of reporting submissions for the 
indicators of occupancy, financial 
mai maintenance, utilities and 
development is included as Appendix 1 
to this preamble. 

(5) This standard has a scoring weight 
of x1. 


MOD Troubled PHAs 


PHAs that achieve a total weighted 
score of less than 60% on indicators 1, 2, 
5, 6, 7, 9, 10, and 15 and specific 
standards in indicators 8 and 13 shall be 
designated as MOD troubled. Indicators 
1, 2, 5, 6, 7, 9, 10, and 15 are listed above. 
The specific standards in indicators 8 
and 13 to be used for designating MOD 
troubled PHAs are: 

8. General Management. (a) Board 
Approval Policies and Procedures. The 
PHA shall pass this threshold standard 
when the PHA has the following policies 


and procedures and the PHA is 
following its policies and procedures in 
practice (omit (i){A), (C), (D), and (E); 
and (ii){B)): 

(i)(B) Procurement Policy (24 CFR 
parts 85.36 and 968.12}; and 

(ii A} Comprehensive Occupancy 
Ptan {COP} (24 CFR part 990). 

% This standard has a scoring weight 
of X2. 

(b) Funds Owed to HUD. (1) This 
threshold standard is passed if the PHA 
does not owe excess financing, 
sustained audit disallowances or 
delinquent payments (development 
funds, modernization funds, residual 
receipts or administrative loans} to HUD 
after the close of the project and 
following the Independent Auditor (IA) 
audit, as follows: 

(i) Development funds: 

(a) any net income up to the End of 
the Initial Operating Period (EIOP) and 
any excess financing that may result 
from the Actual Development Cost 
(ADC) as defined in sections 403 and 405 
of part Hl of the ACC; 

(b) Excess funds regarding EIOP and 
DOFA are submitted within 30 days 
after PHA notification by the Field 
Office of the amount of funds owned to 
HUD, and excess funds regarding ADC 
are submitted within 30 days after PHA 
notification by the Office of Finance and 
Accounting (OFA) of the amount of 
funds owed HUD; 

(ii} Moderization funds, submitted 
within 30 days after PHA notification by 
the OFA of amount of funds owned to 
HUD; 

(iii} Residual receipts, submitted 
within 60 days after fiscal year end 
(FYE} to the OFA; 

{iv} Administrative loans, in 
accordance with approved amortization 
schedule; and 

(v) Audit disallowances repaid in 
accordance with a HUD-approved 
repayment plan. 

(2} The term “sustained audit 
disallowances” means instances where 
the Field Office agrees with the 
Inspector General or the IA aduit that 
the PHA owes funds to HUD. 

(3) PHAs with HUD approved up-to- 
date (payments current with no lapse in 
payments) repayment agreements shall 
not be considered as owing funds to 
HUD 


(4) PHAs that have responded to all 
OFA inquiries in a timely manner 
(within 30 calendar days) and are in the 
process of negotiating the amount owed 
to HUD shall pass this standard. 

(5) This standard has a scoring weight 
of x1. 

(c} Monitoring Review Findings. (1) A 
PHA passes this threshold standard: 
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(i) If the PHA has no HUD public 
housing monitoring findings relating to 
modernization; if the PHA has resolved 
all monitoring review finding relating to 
modernization within 60 days from ve 
date of the review; or if the PHA has 
unresolved monitoring review findings 
relating to modernization that were not 
addressed im an Action Plan, but the 
delay in resolivng the unresolved 
modernization monitoring review 
findings is not the fault of the PHA; or 

(ii) If a RIGA audit was performed, 
and unresolved RIGA findings remain 
relating to modernization that were not 
resolved within the designated target 
date, or were not addressed in an 
Action Plan, but the delay in resolving 
the unresolved RIGA audit is not the 
fault of the PHA. 

(2} The Field Office shall take into 
consideration the time frames in which 
PHAs are required to respond to 
findings. For example, PHA's shall not 
fail this standard for not responding to 
HUD public housing monitoring findings 
or RIGA findings relating to 
modernization if the time frame for 
responding to findings has not as yet 
lapsed, or, PHAs shall not fail this 
standard for not responding to HUD 
public housing findings relating to 
modernization that are not resolved 
within 60 days from the date of the 
review and will be included in an Action 
Plan that will be submitted by the PHA 
to the Field Office within 90 days after 
the date of the Final Report from HUD. 

(3) This standard has a scoring weight 
of x3. 

(Omit d and e.) 

(f) Internal Controls. (1) This 
threshold standard will be passed if 
according to the most recent 
Independent Auditor (IA) audit, an 
internat control system has been 
developed that is operationally 
effective. Internal controls include 
procedures dealing with cash receipts, 
cash disbursements, payroll, billings and 
receivables, property and equipment, 
investments, purchasing, receiving and 
accounts payable. 

(2} If the most recent IA audit does not 
address internal control systems, the 
PHA shall fail this threshold standard. 
In instances where the most recent IA 
audit did not address internal control 
systems, the Field Office should advise 
the PHA specifically to include this item 
as part of the PHA’s next proposal 
request for its IA audit. 

(3) The term “operationally effective” 
means a system of internal controls that 
provides checks and balances for a PHA 
in its daily operations. 

(4) This standard has a scoring weight 
of x3. 
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13. Financial Management 


(Omit a through c.) 

(d) Annual Audit. (1) Grade A: The 
PHA’s annual audit is initiated, 
completed and submitted to the 
Regional Inspector General for Audit 
(RIGA) within 150 days of the close of 
the PHA’s fiscal year and no significant 
financial or internal control findings are 
found. 

(2) Grade C: The PHA’s annual audit 
is initiated on time, completed and 
submitted to the RIGA within one year 
after the close-of the PHA’s fiscal year, 
and any financial or internal control 
findings are resolved within six months 
after receipt of the report by the 
Department. 

(3) Grade F: The PHA’s annual audit 
is not initiated on time, not completed or 
not submitted to the RIGA within one 
year after the close of the PHA's fiscal 
year or any financial or internal control 
findings are not resolved within six 
months after receipt of the report by the 
Department. 

(4) The audit completion time frames 
of this standard would not apply to 
PHAs that are required by State law to 
have the State perform the Independent 
Auditor (IA) audit or where the State is 
required to review the audit. 

(5) The term “significant findings” 
means a determination that an action or 
lack of action is likely to have a 
negative influence on the operation and 
stability of the PHA; a significant 
finding constitutes waste, 
mismanagement, fraud or abuse of 
resources, or requires further review by 
the Office of Inspector General. 

(6) This standard has a scoring weight 
of x3. 

(e) Financial Management Reporting 
Requirements. (1) Grade A: The PHA 
submits required reports for financial 
management for the most recent period 
to HUD in a timely manner 95% of the 
time with none of the required reports 
received by HUD more than ten days 
late. 

(2) Grade C: The PHA submits 
required reports for financial 
management for the most recent period 
to HUD in a timely manner 85% of the 
time with none of the required reports 
received by HUD more than ten days 
late. 

(3) Grade F: The PHA submits 
required reports for financial 
management for the most recent period 
to HUD in a timely manner less than 
85% of the time or required reports are 
received by HUD more than ten days 
late. 

(4) A listing of required reports and 
dates of reporting submissions for the 
indicators of occupancy, financial 


management, modernization, utilities 
and development is included as 
Appendix 1 to this preamble. 

(5) This standard has a scoring weight 
of X1. 


How PHMAP Works 


Most PHMAP information describing 
a PHA’s management areas as outlined 
in the listing above will be collected by 
the Field Offices from the PHA 
Performance Profile, Form HUD-52413, 
or its successor form. The Systems for 
Management Information Retrieval— 
Public Housing (SMIRPH) will be 
utilized as much as possible as the data 
source for Form HUD-52413, PHA 
Performance Profile, or its successor 
form. Where data is entered into any 
SMIRPH module by the Field Office, the 
same applicable data will automatically 
be entered into the PHA Performance 
Profile module. For example, the 
information entered into the SMIRPH 
Insurance module would be 
automatically entered into the PHA 
Performance Profile module for a 
standard that pertains to insurance. It is 
anticipated that SMIRPH will continue 
to expand to meet Field Office data 
collection needs. In addition, 
appropriate handbooks will be revised 
to reflect the provisions of PHMAP. 

Because of existing reporting 
requirements, information on most of the 
indicators and threshold and 
performance standards to be used in a 
management assessment are already 
available to HUD. To obtain information 
on the indicators and standards for 
which there is currently no data 
collection, the rule will require PHAs to 
submit repsonses to a questionnaire 
certified as to truthfulness, rather than 
requiring PHAs to submit additional full 
data reports. A proposed response form 
is included as appendix 2 to this 
preamble. 

A PHA will submit its certified 
response form no later than 90 days 
before the beginning of its fiscal year, 
along with its budget submission, 
although the management assessment 
will be separate from the budget review 
process. A PHA’s certification of 
indicators and standards on the 
response form must be approved by 
Board resolution, signed by the 
Chairman of the Board, attested to by 
the Executive Director and approved by 
the PHA attorney, if any. To ensure the 
integrity of the system, appropriate 
sanctions for intentional false 
certification will be imposed, including 
suspension or debarment of the 
signatories. 

In the initial year of PHMAP 
implementation and for the purpose of 
the Comprehensive Grant Program for 


public housing modernization under 
section 14, PHAs managing 500 or more 
units will be required to submit their 
certifications to HUD Field Offices 
within 45 days after the publication in 
the Federal Register of the final rule 
implementing PHMAP, instead of no 
later than 90 days before the beginning 
of the PHA's fiscal year. This early 
submission will be necessary to allow 
HUD to determine whether a PHA is 
troubled with respect to the 
modernization program (MOD troubled), 
and therefore, be subject to the capping 
of its initial formula allocation under the. 
Comprehensive Grant Program, for 
which rules are currently under 
development. Additionally, it would 
permit HUD to identify weaknesses in 
management which need to be 
addressed in the Comprehensive Plans 
and Action Plans required under the 
Comprehensive Grant Program. 

After this initial submission, all PHAs 
would be required to submit their 
certifications with their budget 
submission, no later than 90 days before 
the beginning of their fiscal year. 

On-site confirmatory reviews of PHAs 
will be conducted by the Field Offices. 
The purpose of the on-site confirmatory 
reviews is to verify the PHA-certified 
indicators and standards as well as the 
accuracy of the information received in 
the Field Office pertaining to all the 
indicators and standards. Guidance 
concerning the frequency of these 
reviews will be included in the 
appropriate handbooks. 

To assure the fairness and 
reasonableness of the management 
assessment program, a PHA will have 
the opportunity to request the exclusion 
or modification of any standard or grade 
in its management assessment to take 
into account special circumstances that 
would make the application of the 
standard or grade unjust or senseless. 
Exclusion and modification requests 
shall be submitted to the Field Office 
along with documentation to explain 
and justify the request. The Field Office 
will make the initial determination 
whether to grant the request. 

After gathering all of the necessary 
data from the PHA Performance Profile 
and response from, the Field Office will 
conduct an assessment of each PHA in 
its jurisdiction within 90 calendar days 
after the beginning of the PHA fiscal 
year in accordance with the listing of 
indicators, standards and grades, and 
make the initial designation of the PHA 
as a high performer, standard, troubled 
or MOD-troubled. The Field Office will 
also concurrently notify each PHA and 
the Regional Office within the 90 days 
after the beginning of the PHA's fiscal 





Federal Register /, Vol..56, No. 74 /. Wednesday, April.17, 1991 / Proposed Rules 


year of the Field Office’s determination 
of a PHA’s grade in each indicator and 
standard, the PHA'’s management 
assessment total weighted score and 
status, and any determination 
concerning exclusion and modification 
requests. 

Within 120 calendar days after the 
beginning of its fiscal year, a PHA may 
appeal the Field Office’s determination 
of its grade in each indicator and 
standard, its management assessment 
total weighted score and status, or the 
Field Office’s denial of an exclusion or 
modification request. Such an appeal 
shall be submitted to the Regional 
Administrator along with documentation 
supporting the appeal. 

After receiving the Field Office 
notification letter, the Regional 
Administrator will verify the Field 
Office scores and PHA status and notify 
the PHA and Field Office within 135 
calendar days after the beginning of the 
PHA's fiscal year of the PHA’s verified 
grade in each indicator and standard 
and its total weighted score and status. 
The Regional Administrator's 
notification will include any ruling on a 
PHA’s appeal to the Regional 
Administrator of a Field Office 
determination of score, and the status or 
denial of an exclusion or modification 
request. The Regional Administrator will 
send a copy of this notification to the 
PHA's Executive Director's Chairperson 
of the Board of Commissioners, 
appointing officials of the Board, State 
Governor, and U.S. Senators and U.S. 
Representatives. The Assistant 
Secretary for Public and Indian Housing 
will also be notified in instances where 
(1) the Field Office rating is changed by 
the Regional Office; or (2) when an 
exclusion or modification has been 
granted to a PHA by the Field or 
Regional Office. 

PHAs have the statutory right under 
section 502 of the 1990 Act to appeal a 
designation as a troubled or MOD- 
troubled agency, to petition for the 
removal of such a designation, and to 
appeal any refusal to remove the 
designation. The rule permits PHAs.to 
appeal Field Office determinations to 
the Regional Administrator, as 
discussed above. A PHA may also 
appeal the Regional Administrator's 
verification of its grade in each indicator 
and standard, its total weighted score 
and status, or denial of an exclusion or 
modification request to the Assistant 
Secretary for Public and Indian Housing 
within 30 calendar days from its receipt 
of the Regional Administrator’s 
notification letter. Appeals shall include 
a full description of the issues involved 
and a justification for the PHA’s 


position, along with any related 
documentation, and shall be submitted 
to the Assistant Secretary for Public and 
Indian Housing, Attention: Directoi, 
Office of Management Operations. The 
Assistant Secretary will decide the 
appeal within 30 calendar days of 
receipt of an appeal and give the reason 
for the decision. 

A PHA that is designated a high 
performer will be afforded incentives 
and relieved of specific HUD 
requirements effective upon Field Office 
notification of high performer 
designation, or a determination of high 
performer resulting from an appeal to 
the Regional Administrator or the 
Assistant Secretary. Incentives and 
relief will be effective up to the next 
year’s Field Office notification. Although 
incentives and relief are subject to the 
Regional Administrator's verification of 
the assessment made by the Field Office 
(as discussed above) and the Regional 
Administrator’s discretion (as discussed 
below), it is expected that incentives 
will rarely be denied on these bases. 
Incentives will be awarded to PHAs on 
a yearly basis, since the PHMAP is 
conducted by the Field Office with PHA 
notification once a year within 90 days 
after the beginning of the PHA’s fiscal 
year. 

Incentives may include such measures 
as a reduction im HUD reporting 
requirements within the indicators of 
general management, financial 
management, modernization and 
development (for example, the 
submission of Form HUD-52295, Report 
of Tenants Accounts Receivable, would 
only be required on an annual basis 
rather than twice a year); relief from 
prior HUD approval in specified 
program areas (such as relief from prior 
HUD approval for a PHA employee to 
rent a public housing unit as long as the 
employee is paying market rent); 
preference for funding in specified 
program areas, such as modernization, 
development, child care demonstration 
grants, and drug elimination grants 
(funding preference on the basis of being 
a high-performing PHA, if adopted, 
would be subject to the publication 
requirements of section 102 of the HUD 
Reform Act of 1989 and could require 
conforming changes in the regulations 
for the affected programs); and special 
recognition by the Secretary. However, 
PHAs would still be required to 
maintain applicable documentation in 
all areas of relief for subsequent 
confirmatory reviews. 

The Department is particularly 


interested in receiving suggestions for 


additional incentives that might be 
provided under the rule from PHAs, 
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residents, national organizations 
representing PHAs and/or residents, 
and other interested parties. The 
incentives that will be made available to 
high-performing PHAs will be published 
by notice in the Federat Register. 

The Regional Administrator will 
retain the discretion to subject a high- 
performing PHA to any requirement that 
would otherwise be lifted as an 
incentive under the program. The 
discretion shall be exercised in cases 
where there is evidence indicating 
seriously deficient performance that 
casts doubt on the PHA’s capacity to 
preserve and protect its public housing 
developments and operate them in a 
manner consistent with Federal law and 
regulations. Examples are substantial 
allegations or findings of fraud, abuse or 
mismanagement; noncompliance with 
law, based on such sources as OIG 
audits or investigations, [A audits, or 
routine reports and reviews; and 
evidence that the PHA’s certification of 
indicators and threshold and 
performance standards is not supported 
by the facts. 

A Memorandum of Agreement (MOA) 
will be required for PHAs designated as 
troubled. The MOA, a binding 
contractual agreement between HUD 
and the troubled PHA, would list 
quarterly targets for improvement of 
performance standards and the 
strategies to be relied upon to achieve 
the improvements. A troubled PHA’s 
progress will be monitored quarterly 
and the designation as troubled may be 
removed when the PHA’s PHMAP score 
exceeds 60%. 

At any time, a PHA may petition for 
the removal of troubled designation to 
the Field Office Manager, who will 
forward the petition to the Regional 
Administrator along with his or her 
recommendation. The petition will be 
granted by the Regional Administrator 
upon a determination that the PHA has 
made significant progress sufficient to 
warrant that action. A PHA may appeal 
any refusal to remove troubled 
designation to the Assistant Secretary 
for Public and Indian Housing, 
Attention: Director, Office of 
Management Operations. 

All PHAs will be required to address 
any deficiency in an indicator or- 
standard under PHMAP with an 
Improvement Plan. This Improvement 
Plan is based upon the existing action 
plan component of HUD Handbook 
7460.7 REV-1, Field Office Monitoring of 
Public Housing Agencies. As such, the 
inclusion of the improvement Plan enly 
provides the mechanism for 
incorporating existing requirements into 
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a tule where they would logically and 
consistently fit. 

If a deficiency is not corrected within 
60 calendar days of Field Office 
notification or final resolution of an 
appeal, an Improvement Plan will be 
prepared and submitted by the PHA to 
the Field Office within 30 additional 
calendar days. A PHA’s appeal of its 
management assessment rating would 
consist of a review of the grades given 
individual indicators and standards as 
challenged by the PHA. Because a final 
resolution of an appeal, if taken, is a 
precondition to the requirement of an . 
Improvement Plan, the PHA’s 
opportunity for an appeal is preserved. 
The Field Office will approve or deny 
the Improvement Plan within 30 
calendar days of receipt of the 
Improvement Plan and will notify the 
PHA of its decision. 

If the Field Office does not approve 
the Improvement Plan, the rejected 
Improvement Plan will be returned by 
the Field Office to the PHA with 
recommendations for eliminating the 
deficiencies. The PHA will have 30 
calendar days to resubmit an 
Improvement Plan that is acceptable as 
required by the Field Office. If a PHA 
fails to resubmit an approvable 
Improvement Plan or to carry out an 
approved Improvement Plan within the 
times specified, or following any 
extensions that may granted, the Field 
Office will notify the PHA of its 
noncompliance. The PHA may, within 30 
calendar days, then provide HUD its 
reasons for its lack of progress in 
submitting or carrying out an 
Improvement Plan. If HUD finds the 
reasons to be unacceptable, the PHA 
will be notified that it will be subject to 
the imposition of sanctions as permitted 


1-99 Unit: 


This rule does not constitute a “major 
rule” as that term is defined in section 
1(d) of the Executive Order 12291 on 
Federal Regulations issued by the 


by HUD regulations and the Annual 
Contributions Contract (ACC). 

Under the 1990 Act, notwithstanding 
any other provision of law or of any 
contract for contributions, upon the 
occurrence of events or conditions that 
constitute a substantial default by a 
PHA with respect to the covenants or 
conditions to which the PHA is subject 
or under a Memorandum of Agreement, 
HUD may (1) solicit competitive 
proposals from other PHAs and private 
housing management agents in the 
eventuality that these agents may be 
needed for managing all, or part, of the 
housing administered by a PHA; (2) 
petition for the appointment of a 
receiver (which may be another PHA or 
a private management corporation) for 
the PHA to any District Court of the 
United States or to any court of the 
State in which the real property of the 
PHA is situated, that is authorized to 
appoint a receiver with the power and 
for the purposes of administering the 
housing of the defaulting PHA; (3) 
require the PHA to make other 
arrangements acceptable to HUD and in 
the best interest of the PHA’s residents 
for managing all, or part of, the PHA’s 
housing. The appointment of a receiver 
may be terminated upon the petition of 
any party, when the court determines 
that all defaults have been cured and 
the housing operated by the PHA will 
thereafter be operated in accordance 
with the covenants and conditions to 
which the PHA is subject. 

Because of the very significant 
consequences that may follow a 
substantial default, and because the 
term “substantial default” is not defined 
in the statute, HUD invites comments on 
the treatment of this condition under the 
rule. One approach would be to define 
“substantial default” on a case-by-case 


Reference 


President on February 17, 1981. An 
analysis of the rule indicates that it does 
not (1) have an annual effect on the 
economy of $100 million or more; (2) 
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basis during the negotiation of a MOA 
between a troubled PHA and HUD and 
incorporate the negotiated definition 
into the MOA. While this approach 
would have the advantage of tailoring 
the term to fit exactly into particular 
situations, it would be applicable to only 
one of the triggering circumstances 
under the 1990 Act. Since the United 
States Housing Act and the regulations 
that implement it are “conditions to 
which the public housing agency is 
subject,” a violation of the requirements 
of that Act or its implementing 
regulations could constitute a 
substantial default under the 1990 Act. 
Similarly, a violation of any of the terms 
and conditions of an Annual 
Contributions Contract (ACC), 
“covenants” to which a PHA is subject, 
could constitute a substantial default. 
HUD is continuing to study the 
applicability and scope of this term for 
implementation in the final rule. 


Other Matters 


A finding of no significant impact with 
respect to the environment has been 
made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The finding of no significant 
impact is available for public inspection 
between 7:30 a.m. and 5:30 p.m. 
weekdays in the Office of the Rules 
Docket Clerk at the above address. 

The information collection 
requirements in § 901.100 of this rule 
have been submitted to the Office of 
Management and Budget for approval 
under the Paperwork Reduction Act. In 
accordance with 5 CFR 1320.21, the 
Department estimates the proposed rule 
will have the following reporting 


burdens: 
Est. [ 
Freq. of -" 
re- sponse 
sponse time 
(hours) 


11,162.2 


cause a major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
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have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. : 
’ In accordance with 5 U.S.C. 605(b) 
(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. The rule 
establishes management assessment 
criteria for PHAs. HUD does not 
anticipate a significant economic impact 
on a substantial number of small 
entities, since the rule establishes 
management assessment criteria which 
will be utilized by Field Offices for 
monitoring purposes and the provision 
of technical assistance to PHAs. In 
accordance with the purposes of the 
Regulatory Flexibility Act, the 
Department has adjusted the 
requirements set out in the rule, taking 
into account the size of PHAs affected 
by it. The field test results showed, that 
in some instances, smaller PHAs should 


Required reports/submissions 


Utilities: 


Forms HUD-52267, 52595, 52596 and 52598 
are submitted as part of the financial state- 
ment submission: 

HUD-52267, Computation of PILOT. 

HUD-52595, Balance Sheet 

HUD-52596, Statement of Income Expenses 
and Changes in Accumulated Surplus or 
Deficit from Operations. 

HUD-52598, Analysis of Nonroutine Expendi- 
tures. 

HUD-52599, Statement of Operating Re- 
ceipts and Expenditures. 


HUD-52295, Report of Tenants Accounts Re- 
ceivable. 


HUD-52564, Operating Budget and Support- 
ing Documentation. 


HUD-52656, Balance Sheet—Limited Revolv- 
ing Fund. 


Form HUD-52722B, Til Adjustment and the 
Audit Adjustment(s) are submitted as part of 
the Year-End Adjustments: 

HUD-52722B, Adjustment for Con- 
sumption and Rates (PHAs do not submit if 
they do not receive subsidy). 

TH Adj 


HUD-52981, Statement and Voucher for 
Basic Annual Contribution Leased Housing. 


HUD-50058, Tenant Data Summary (submit- 
ted to HUD contractor). 


be assessed differently from larger 
PHAs. 

This rule was listed as Item No. 1276 
in the Department's Semiannual Agenda 
of Regulations published on October 29, 
1990 (55 FR 44530) pursuant to Executive 
Order 12291 and the Regulatory 
Flexibility Act. 


Executive Order 12612, Federalism 


The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this rule will not have substantial 
direct effects on States or their political 
subdivisions, or the relationship 
between the Federal government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. The rule is 
intended to promote good management 
practices by including, in HUD's 
relationship with PHAs, continuing 
review of PHAs’ compliance with 
already existing requirements. In 
addition, the rule carries out, as 
inobtrusively as possible, a Federal 
statutory mandate. The rule does not 
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create any new significant requirements 
of its own. As a result, the rule is not 
subject to review under the Order. 


Executive Order 12606, The Family 


The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this rule does not have 
potential for significant impact on family 
formation, maintenance, and general 
well-being, and, thus, is not subject to 
review under the Order. The rule 
involves requirements for management 
assessment of public housing agencies. 
Any effect on the family would likely be 
indirect, and insignificant. To the extent 
families in public housing will be 
affected, the impact of the rule’s 
requirements is expecte«i to be a 
positive one. 


List of Subjects in 24 CFR Part 901 


Public housing, reporting and 
recordkeeping requirements. 


Appendix 1.—Public Housing Management 


Assessment Program (PHMAP) Program Area 
Timely Report Submissions 


No 


At the end of first six months of fiscal year, 45 
days after mid-year; separate statement 45 
days after the PHA FYE. 

At the end of first six months of fiscal year, 45 
days after mid-year; and 45 days after the PHA 


FYE. 
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Required reports/submissions 


HUD-51234, Report on Occupancy for Public 
and indian Housing. 
Modernization: 
HUD-51915, Agreement Between Owner and 
Architect. 


HUD-52825, Revisions to Comprehensive As- 
sessment/Program Budget. 


——— Schedule/Report of Moderniza- | 
Expenditures, including Narrative 
it on Management improvements. 
HUD-53001, Actual Modemization Cost Cer- 
tificate. 
Bid DOCumMents .......----rervsveeeeveees 


Construction Contract Modifications (Change 
Orders). 


Request for Proposals, Contracts for Manage- 
ment improvements and Other Professional 
Services, and Contract Modifications 
rt Orders). 

nt 

HUD-52344, Notice of End of Initial Operat- 

ing Period. 


HUD-52423, Date of Full Availability. 


HUD-52424, Actual Development Cost Certifi- 
cate (ADCC). 

HUD-52484, Development 
Statement. 


Cost Control 


Appendix 2.—Public Housing Management 
Assessment Program (PHMAP) Certification 
ON eco, 
PHA: 


We hereby certify that, as of the above 
date, the __________ Housing Authority 
reports the following indicators, including 
threshold and performance standards, under 
the Public Housing Management Assessment 
Program (PHMAP) to be true and accurate: 

1. The percentage of rents uncollected is: 
cette 

2. a. The average number of calendar days 
for maintenance to turnaround vacant units 
and for a new lease to be executed is 
days. 

b. The PHA has established a system to 
track the duration of vacancies: Yes_—— 
No___ 

3. a. The percentage of demand work 
orders outstanding beyond 10 calendar days 
after the end of the immediate past fiscal 
year is: ____%. 


Federal Register / Vol. 56, No. 74 / Wednesday, April 17,1991 / Proposed, Rules 


ve 


Se ree ween 
budget year. 


Upon completion of a particular modernization 


program. 

Where proposed construction contract amount is 
over HUD-established threshold, before bid so- 
licitation; or where under HUD-established 
threshold, PHA certification. 

Where proposed award exceeds approved 
amount, PHA’s procurement procedures or op- 
eration fails to comply with the procurement 
standards in 24 CFR Part 85.36(b), 

award exceeds $25,000 and is to be awarded 
without competition or on the basis of a single 
bid, proposed award exceeds $25,000 and 
specifies a “brand name” product, or proposed 
award exceeds $25,000 and is to be made to 
other than apparent low bidder, before contract 
award; otherwise, after contract execution. 


HUD-established threshold, after issuance, to- 
with PHA certification. 

Where over HUD-established threshold, before is- 
suance or execution; or where under HUD- 
established threshold, after issuance or execu- 
tion, together with PHA certification. 


Last day of first calendar quarter after DOFA 
provided 95% of units are occupied; if 95% not 
achieved, fast day of the second calendar quar- 
ter after DOFA. 

Last day of the month when all units in the project 


Full Availability. 
End of Calendar Quarter Beginning with ACC execution and ending with 
the approval of the ADCC. 


b. The PHA demonstrates progress over the 
most recent 3 year period in which the time 
required to complete maintenance work 
orders has been reduced: Yes___ No___ 

4. The PHA failed to annually inspect 
—_____% of units available for occupancy in - 
the immediate past fiscal year. 

a. The PHA used standards that were at 
least equivalent to the Housing Quality 
Standards (HQS): Yes___ No___ 

b. Emergency items were corrected or 
emergency status abated within hours. 

c. Other maintenance deficiencies were 
corrected within an average of - 
calendar days. 

d. The percentage of units that failed to 
meet HQS, not including those units held off 
the market but included in an approved 
modernization program, or held off the 
market but included in an approved 
demolition/disposition application, in the 
immediate past fiscal year is: _____% 

e. The PHA has established a system to 
track inspection/repair of units: Yes___ 
No___ 


5. The PHA has all of the following policies 
and procedures approved by Board resolution 
and the PHA is following its own policies and 
procedures in practice: 


Required for all 
PHAs 


Yes No Resolution date 
Personnel Policy 
Procurement 
Policy 
Capitalization 
Policy 
Tenant 
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6. The PHA annually inspects all major 
systems: Yes___ No ___ 

a. The PHA takes action to correct 
identified maintenance deficiencies: Yes___. 
No __ 

b. Within an average of 
days after inspection. 

7. a. The PHA responds to and resolves 
emergency work order requests within 24 
hours: Yes___ No ___ 

b. The PHA responds to other requests, on 
average, within calendar days. 

8. a. The PHA has and adheres to 
procurement checks and balances: Yes___ 
PO 

b. The PHA has an effective system for 
inventory control for expendable and 
nonexpendable items: Yes___ No ___ 

_ c. The PHA conducts a physical inventory 
each year: Yes___ No ___ 

9. The PHA maintains procurement and 
contract administration documentation in 
good order: Yes___ No ___ 

10. a. Utility allowances are established: 
Vea... Be... 

b. Surcharges for excess consumption are 
charged by the PHA: Yes___ No ___ 

c. Most recent date utility allowances were 
adjusted or determined to be correct: 


calendar 


11. a. The PHA Board has adopted and is 
implementing policies and procedures for 
resident participation in the planning and 
implementation of a broad spectrum of PHA 
program activities: Yes___ No ___ 

b. The PHA is encouraging resident 
participation: Yes___ No _____ 

c. The PHA provides technical assistance 
to resident organizations: Yes___ No ___ 

12. a. The PHA Board has adopted and is 
implementing policies and procedures for 
family residents to achieve affordable 
homeownership for its public housing 
residents: Yes___ No —___ 

b. The PHA is encouraging resident 
participation to achieve affordable 
homeownership: Yes___ No ___ : 

13. a. The PHA Board has adopted and is 
implementing policies and procedures to 
facilitate economic development and self- 
sufficiency programs for public housing 
residents: Yes___ No ___ 

b. The PHA is encouraging resident 
participation to facilitate economic 
development and self-sufficiency programs: 
Youn 2... 

14. a. The PHA Board has adopted and is 
implementing policies and procedures 
consistent with HUD guidelines which 
include resident input and participation to 
eliminate, reduce and prevent drug use and 
drug-related crime at housing developments, 
where appropriate: Yes___ No ___ 

b. The PHA is encouraging resident input 
and participation: Yes___ No ___ 

The undersigned further certify that, to 
their present knowledge, there is no evidence 
to indicate seriously deficient performance 
that casts doubt on the PHA’s capacity to 
preserve and protect its public housing 
developments and operate them in 


accordance with Federal law and regulations. 


Appropriate sanctions for intentional false 
certification will be imposed, including 
suspension or debarment of the signatories. 


Signed by: 


Chairperson, Board of Commissioners 


Date 
Attested to by: 


Executive Director 


Date 
Approved to by: 


PHA Attorney 


Date 

A Board Resolution approving this 
certification is required and shall be attached 
to the executed certification. 

Accordingly, subtitle B of title 24 of 
the Code of Federal Regulations is 
amended by adding a new part 901, to 
read as follows: 


PART 901—PUBLIC HOUSING 
MANAGEMENT ASSESSMENT 
PROGRAM 


Subpart A—General Provisions 


Sec. 
901.01 Purpose. 
901.05 Definitions. 


Subpart B—Program Operation 

901.100 Data Collection. 

901.105 Computing assessment score. 

901.110 PHA request for exclusion or 
modification of standard or grade. 

901.115 PHMAP score and status. 

901.120 Field Office functions. 

901.125 Regional Administrator functions. 

901.130 PHA right of appeal. 

901.135 Incentives. 

901.140 Memorandum of Agreement. 

901.145 Improvement Plan. 

901.150 PHAs troubled with respect to the 
program under section 14 (MOD- 
troubled). 

901.155 Substantial default by a PHA. 

Authority: Sec. 6(j), United States Housing 

Act of 1937 (42 U.S.C. 1437d(j)); sec. 502, 

Cranston-Gonzalez National Affordable 

Housing Act (approved November 28, 1990, 

Pub. L. 101-625); sec. 7(d), Department of 

Housing and Urban Development Act (42 

U.S.C. 3535(d)). 


Subpart A—General Provisions 


§ 901.01 Purpose. 

(a) This part establishes the Public 
Housing Management Assessment 
Program (PHMAP) policies and 
procedures for the Department to 
identify public housing agency (PHA) 
management capabilities and 
deficiencies, reward high-performing 
PHAs, designate criteria for defining 
troubled PHAs and PHAs that are 
troubled with respect to the program 
under section 14 (Public Housing 
Modernization Program), and improve 
the management practices of troubled 
PHAs. 

(b) PHMAP will allow HUD to make 
more effective use of available staff for 
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monitoring overall public housing 
operations. Appropriately, limited 
monitoring of PHAs with good 
performance records will enable the 
Department—particularly at the Field 
Office level—to focus on those PHAs 
that have significant operational 
problems. 

(c) PHMAP provides an objective 
system for measuring PHA performance 
using standard criteria for all PHAs that 
will enable the Department and PHAs to 
compare performance of PHAs which 
are of similar size. 

(d) With PHMAP, the Department will 
be able to identify deficiencies in a 
PHA’s management areas and take 
corrective actions, such as providing 
field advice and guidance or entering 
into a Memorandum of Agreement with 
a troubled PHA to focus its 
improvement efforts. 

(e) PHMAP will be used by the 
Department to provide incentives to 
high-performing PHAs and encourage all 
PHAs to achieve high performer 
designation. High-performing PHAs are 
afforded greater flexibility in the 
operation of their public housing 
programs, with increased responsibility 
and authority for their own management 
decisions. In addition, high-performing 
PHAs will receive national recognition 
by the Secretary. 

(f) PHAs can utilize this assessment to 
conduct internal audits of their 
operations and correct identified 
deficiencies. The results of PHA 
assessment can be utilized by the PHA’s 
Board of Commissioners and Executive 
Director, resident organizations and the 
community to understand more 
comprehensively the PHA’s operations. 


§ 901.05 Definitions. 


(a) Indicators means the major 
categories of PHA management 
functions that are examined for 
assessment purposes. The first seven 
indicators listed below are required by 
statute to be used to evaluate the 
management performance of PHAs. The 
Department reserves the right to add to, 
delete or change the standards and 
grades within indicators and the relative 
weight of indicators and standards by 
way of notice in the Federal Register 
after appropriate consultation with 
PHAs, residents or resident interest 
groups and public housing interest 
groups. The indicators are: 

(1) Vacancy Number and 
Percentage—The number and 
percentage of vacancies within an 
agency's inventory, including the 
progress that an agency has made 
within the previous 3 years to reduce 
such vacancies. 
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(2) Unexpended Section 14 
(Modernization) Funds—The amount 
and percentage of funds obligated to the 
PHA under section 14 which remain 
unexpended after 3 years. 

(3) Rents Uncollected—The 
percentage of rents uncollected. 

(4) Energy Consumption—The energy 
consumption (with appropriate 
adjustments to reflect different regions 
and unit sizes). 

(5) Unit Turnaround—The average 
period of time that an agency requires to 
repair and turn-around vacant units. 

16) Outstanding Work Orders—The 


preceding 3 years to reduce the period of 
time required to complete maintenance 
work orders. 

(7) Annual Inspection and Condition 
of Units—The percentage of units that 
an agency fails to inspect to ascertain 
maintenance or modernization needs 
within such period of time as the 
Secretary deems appropriate (with 
appropriate adjustments, if any, for large 
and small PHAs). 

(8) General Management—The 
general management of public housing 
operations and programs. 

(9) Maintenance—How the 
maintenance of public housing 
developments, including resident 
initiated maintenance and PHA initiated 
maintenance, is managed. 

_ (10) Procurement—How the 
procurement of public housing goods 
and services is managed. 

(11) Utilities—The management of 
utilities, including PHA-furnished and 
resident-furnished. 

(12) Occupancy—The management 
and reporting of occupancy of public 
housing developments. 

(13) Financial Management—The 
financial management of public housing 
operations and programs. 

(14) Residents’ ‘Quality of Life—PHA 
management of programs that affect the 
quality of life of public housing 
residents. 

The following two indicators apply 
only to PHAs with Modernization or 
Development programs in progress: 

(15) Modernization—The management 
of the program under section 14 for the 
modernization and rehabilitation of 
public housing units and developments. 

(16) Development—How the 
development of additional units for 
occupancy by public housing residents 
is managed. 

(b) Performance standard meens a 
particular aspect of, or activity within, 
an indicator. A performance standard is 
scored or graded according to 
performance grades that represent 


levels of compliance with the standard. 
The combined score of all of the 
performance standards considered in an 
assessment is one of the bases that 
determines the annual status of a PHA 
as a high performer, standard, troubled 
or troubled with respect to the program 
under section 14. Examples of 
performance standards are “annual 
audit” in the indicator of Financial 
Management or “quality of physical 
work” in the indicator of Development. 
The performance standards considered 
in an assessment may change in 
number, composition, grade or relative 
weight from year to year, but the 
changes would not affect the current 
status of a PHA and would only have a 
possible prospective effect in a PHA’s 
next assessment following the changes. 
Changes in the performance standards, 
if any, will be accomplished by way of 
notice in the Federal Register after 
appropriate consultation with PHAs, 
residents or resident interest groups and 
public housing interest groups. 

(c) Threshold standard means a 
particular aspect of, or activity within, 
an indicator that must be satisfactorily 
achieved before a PHA may be 
designated a high performer. A 
threshold standard, as the name implies, 
represents a required or minimum 
acceptable level of management within 
an area covered by an indicator. A 
threshold standard is scored or graded 
on a pass/fail basis. The grades 
received on the threshold standards 
considered in an assessment constitute 
one of the bases that determines the 
annual status of a PHA as a high 
performer, standard, troubled or 
troubled with respect to the program 
under section 14. Examples of threshold 
standards are a PHA's adoption of and 
compliance with specific Board- 
approved policies and procedures, or 
maintenance of property/casualty 
insurance, both in the indicator of 
General Management. The threshold 
standards considered in an assessment 
may change in number, composition, 
grade or relative weight from year to 
year, but the changes would not affect 
the current status of a PHA and would 
only have a possible prospective effect 
in a PHA’s next assessment following 
the changes. Changes in the threshold 
standards, if any, will be accomplished 
by way of notice in the Federal Register 
after appropriate consultation with 
PHAs, residents or resident interest 
groups and public housing interest 
groups. 

(d) Department or HUD means the 
U.S. Department of Housing and Urban 
Development. 

(e) PHA means a public housing 
agency. 
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Subpart B—Program Operation 
§ 901.100 Data collection. 


{a) Information on some of the 
indicators and threshold and 
performance standards will be derived 
by the Field Office from the PHA 
Performance Profile, Form HUD-52413, 
or its successor form. The System for 
Management Information Retrieval— 
Public Housing (SMIRPH), or its 
successor, will be used by the Field 
Office as much as possible as the data 
source for Form HUD-52413, PHA 
Performance Profile. Where data is 
entered into any SMIRPH module, the 
same applicable data will automatically 
be entered into the PHA Performance 
Profile module. 

(b) A PHA shall provide certification 
as to data on indicators and threshold 
and performance standards not 
collected according to (a), above, by 
submitting a certified questionnaire at 
the time of a PHA’a budget submission, 
except that, in the initial year of PHMAP 
implementation and for the purpose of 
the public housing Comprehensive Grant 
Program under section 14, PHAs with 
500 or more units under management 
shall submit their certifications within 
45 days after the publication of this final 
rule in the Federal Register. The 
certification shall be approved by PHA 
Board resolution, signed by the 
Chairman of the Board, attested to by 
the Executive Director and approved by 
the PHA attorney, if any. PHAs shall 
maintain documentation verifying all 
certified indicators and standards for 
HUD on-site confirmatory review. 

(c) A PHA’s certification will be post- 
reviewed by HUD during the next on- 
site confirmatory review, Appropriate 
sanctions for intentional false 
certification will be imposed, including 
suspension or debarment of the 
signatories, the loss of high performer 
designation, a lower grade for individual 
indicators and standards, and a lower 
PHMATP total weighted score. 

(d) The following schedule shows due 
dates for submission of PHA 
certifications and budgets, along with 
the dates for the beginning of PHA fiscal 
years. This schedule applies to all 
PHAs, except that, in the initial year of 
PHMAP implementation and for the 
purpose of the public housing 
Comprehensive Grant Program under 
section 14, PHAs with 500 or more units 
under management shall submit their 
certifications within 45 days after the 
publication of this final rule in the 
Federal Register, instead of no later than 
90 days before the beginning of their 
fiscal year. Subsequently, all PHAs shall 
submit their certifications with their 
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budget submission, no later that 90 days 
before the beginning of their fiscal year. 


PHA certifications and Beginning of PHA fiscal 
budget submissions due year 


§ 901.105 Computing assessment score. 

(a} Threshold standards are graded 5 
points for pass and 0 points for fail. 

(b) Indicators and performance 
standards are graded as follows: 

(1) Grade A=5 points; 

(2}] Grade B=4 points; 

(3) Grade C=3 points; 

(4) Grade D=2 points; 

(5) Grade E=1 point; 

(6) Grade F=0 points; 

(7} Where grade C is the same as 
grade A, grade A/C equals a minimum 
of 5 points and grade F equals zero 
points; and 

(8) Where grade C is the same as 
grade F, grade C/F equals zero points 
and grade A equals a minimum of 5 
points. 

(c) Where indicators and standards 
are designated as having additional 
weight (x2, <3, X4 or <5), the points 
in each grade shall be multiplied times 
the additional weight. The PHA 
Performance Profile, Form HUD-52413, 
or its successor form, will include a 
scoring column for all indicators and 
standards and a determination of a total 
weighted score. 


§ 901.110 PHA request for exclusion or 
modification of a standard or grade. 

A PHA shall have the right to request 
the exclusion or modification of a 
specific standard(s) or grade{s) in its 
management assessment, thereby 
excluding or modifying the specific 
standard’s or grade’s score in its 
PHMAP total weighted score. Exclusion 
and modification requests shall be 
submitted by a PHA at the time of its 
PHMAP certification submission to the 
Field Office along with supporting 
documentary justification. Requests for 
exclusions and modifications that do not 
include supporting documentary 
justification will not be considered. 


§ 901.115 PHMAP scores and status. 


(a) PHAs that pass all of the threshold 
standards within the General 
Management indicator 8 and achieve @ 
total weighted score of no less than 90% 
on indicators 1-7 and standards for 
indicators 8-16 may be designated high 
performers. High performers will be 
afforded incentives that include 


substantial relief from reporting 
requirements, as described in § 901.135. 

(b) PHAs that achieve a total 
weighted score of between 60% and 89% 
on indicators (1)-{7) and all of the 
standards for indicators 8-16 including 
threshold standards, may be designated 
standard and be subject to standard 
review and monitoring requirements. 

(c} PHAs that achieve a total weighted 
score of less than 60% on indicators (1)- 
(7) and all of the standards for 
indicators 8-16 including threshold 
standards, may be designated standard 
and be subject to standard review and 
monitoring requirements. 

(c) PHAs that achieve a total weighted 
score of less than 60% on indicators (1)— 
(7) and all of the standards for 
indicators 8-16 including threshold 
standards, may be designated as 
troubled. 

(d} PHAs that achieve a total 
weighted score of less than 60% on 
indicators (1), (2), (5), (6), (7), (9), (10), 
and (15) and specific standards un 
indicators (8) and (13) may be 
designated as troubled with respect to 
the program under section 14. 

(e) In exceptional circumstances, such 
as, where a PHA: 

(1} Has serious management 
deficiencies; 

(2) Is operating under a special 
agreement with HUD; 

(3) Is involved in litigation that bears 
directly upon the management of a PHA; 

(4} Is operating under a court order; or 

(5) Is alleged to be engaged in fraud or 
misconduct even though a PHA has 
satisfied all of the indicators and 
threshold and performance standards 
for high performer designation, the 
Regional Administrator has discretion to 
reinstate any review as necessary to 
address the particular deficiencies, deny 
incentives or deny high performer 
status, as described im paragraph (a). A 
PHA may appeal denial of high 
performer status in accordance with 
§ 910.130. 


§ 901.120 Field Office functions. 

(a) The Field Office will assess each 
PHA within 90 calendar days after the 
beginning of the PHA’s fiscal year. 
except that, in the initial PHMAP 
implementation year and for the purpose 
of the public housing Comprehensive 
Grant Program under section 14, it will 
assess PHAs with 500 or more units 
under management within 105 calendar 
days after the publication of this final 
tule. The Field Office will make an 
initial determination for high- 
performing, standard, troubled PHAs 
and troubled PHAs with respect to the 
program under section 14 in accordance 
with the PHA’s PHMAP weighted score. 
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The Field Office will also make an 
initial determination for exclusion and 
modification requests. 

(b) Each Field Office will concurrently 
notify each PHA and the Regienal Office 
within 90 calendar days after the 
beginning of the PHA’s fiscal year of the 
PHA’s grade in each indicator and 
standard, its management asssessment 
total weighted score and status and any 
determination concerning exclusion and 
modification requests. PHA notification 
will include, at a minimum, the types 
and dates of additional reviews 
indicated as a result of the management 
assessment, offers of pertinent technical 
assistance in problem areas, suggestions 
for means of improving problem areas, 
and areas of relief and incentives as a 
result of high performer status. In the 
initial year of PHMAP implementation 
and for the purpose of the public 
housing Comprehensive Grant Program 
under section 14, each Field Office shall 
notify PHAs with 500 or more units 
under management of the PHA’s grade 
in each indicator and standard, its 
management total weighted score and 
status, including MOD-troubled, within 
105 calendar days after the publication 
of this rule in the Federal Register. 

(c) An on-site confirmatory review 
will be conducted of a PHA by the Field 
Office. The purpose of the on-site 
confirmatory review is to verify those 
indicators and standards that a PHA 
certifies to as well as the accuracy of 
the information received in the Field 
Office pertaining to the remaining 
indicators and standards. 


§ 901.125 Regional Administrator 
functions. 


(a) The Regional Administrator will 
verify the Field Office determination of 
PHA score and status within 135 
calendar days after the beginning of the 
PHA's fiscal year, except that, in the 
initial year of PHMAP implementation 
and for the purpose of the public 
housing Comprehensive Grant Program 
under section 14, the Regional 
Administrator will verify PHA score and 
status for PHAs with 500-or more units 
under management within 150 calendar 
days after the publication of this rule in 
the Federal Register. 

(b} The Regional Office will notify the 
PHA and Field Office within 135 
calendar days after the beginning of the 
PHA’s fiscal year of the PHA’s grade in 
each indicator and standard and its total 
weighted score and status. The 
notification will include any reversals or 
changes from Field Office initial 
determinations and will state the 
justification for the Regional Office's 
decision. 
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(c) At any time a Regional 
Administrator is presented with 
evidence of seriously deficient 
performance by a PHA in one or more 
areas, amounting to a pervasive pattern 
that casts doubt on the PHA’s overall 
management capability, the Regional 
Administrator may rescind or deny the 
PHA's status as a high performer so that 
it will not be entitled to any of the areas 
of relief and incentives. 

(d) If high performer designation is 
rescinded, the Regional Administrator 
will send written notification to the 
PHA, within 15 days of the decision, 
with an explanation of the reasons. An 
information copy will be forwarded to 
the Assistant Secretary for Public and 
Indian Housing. 

(e) The Regional Administrator also 
has the discretion to grant a PHA’s 
request to exclude and modify a 
standard(s) or grade(s) from its total 
weighted score following an initial 
unfavorable determination by the Field 
Office if requested by the PHA. An 
exclusion and modification request from 
@ PHA shall include supporting 
documentary justification in accordance 
with § 901.110. 


§ 901.130 PHA right of appeal. 

(a) A PHA may appeal its 
management assessment rating, 
including the denial of exclusion or 
modification requests, within 30 days of 
its receipt of the Field Office notification 
letter. A PHA has the right to appeal a 
troubled designation or designation as 
troubled with respect to the program 
under section 14. The appeal shall be 
submitted to the Regional Administrator 
and shall include supporting 
documentary justification of the reasons 

-for the appeal. Appeals submitted 
without appropriate documentation will 
not be considered and will be returned 
to the PHA. The Regional Administrator 
will decide the appeal and include the 
decision with the notification letter to 
the PHA and Field Office within 135 
calendar days after the beginning of the 
PHA’s fiscal year. 

(b) A PHA may appeal the Regional 
Office's verification, which includes the 
denial of high performer designation, the 
rescission of high performer designation, 
its designation as standard, its 
designaiion as troubled or designation 
as troubled with respect to the program 
under section 14, within 30 calendar 
days of its receipt of the Regional Office 
notification letter. A PHA has the right 
to appeal a designation of troubled or 
troubled with respect to the program 
under section 14. The appeal shall be 
submitted to the Assistant Secretary for 
Public and Indian Housing with 
supporting documentary justification of 


the PHA’s reason(s) for appeal. Appeals 
submitted without appropriate 
documentation will not be considered 
and will be returned to the PHA. The 
Assistant Secretary will decide a PHA’s 
appeal within 30 calendar days of 
receipt of a PHA’s appeal. 

(c) A PHA has the right to petition the 
Field Office Manager for the removal of 
a designation as troubled or troubled 
with respect to the program under 
section 14. The Field Office ruling on the 
petition will be concurred with by the 
Regional Administrator. 

(d) A PHA has the right to appeal any 
refusal to remove troubled or troubled 
with respect to the program under 
section 14 designation to the Assistant 
Secretary for Public and Indian Housing. 
The Assistant Secretary will decide a 
PHA’s appeal of troubled or troubled 
with respect to the program under 
section 14 within 30 calendar days of 
receipt of the appeal. 


§901.135 Incentives. 


(a) A PHA that is designated a high 
performer will be afforded incentives in 
several program areas as well as 
relieved of specific HUD requirements, 
effective upon notification of high 
performer designation. Incentives may 
include, but are not limited to, such 
measures as reduction in HUD reporting 
requirements in the indicators of 
General Management, Financial 
Management, Modernization and 
Development (PHAs shall maintain the 
documentation relevant to incentives for 
HUD confirmatory review); relief from 
prior HUD approval in specified 
program areas (PHAs shall maintain the 
documentation verifying the justification 


_ for the incentives for HUD confirmatory 


review); and preference for funding in 
specified program areas, for example, 
Modernization, Development or drug 
elimination grants. The incentives that 
will be made available to high- 
performing PHAs will be published by 
Notice in the Federal Register. 

(b) The Secretary will identify and 
commend PHAs that meet the indicators 
established under section 901.05 in an 
exemplary manner. 

(c) PHAs must have completed (all 
funds expended) a Modernization 
program within the last two fiscal years, 
meet all of the threshold standards 
under the indicator of General 
Management and achieve a total 
weighted score of no less than 90% on 
the indicators of Unexpended section 14 
(Modernization) Funds, Unit 
Turnaround, Outstanding Work Orders, 
Annual Inspection and Condition of 
Units, Modernization, Maintenance, 
Procurement and Financial Management 


Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 /' Proposed Rules 


in order to qualify for incentives in the 
program area of Modernization. 

(d) PHAs must meet all of the 
threshold standards under the indicator 
of General Management, achieve a total 
weighted score of no less than 90% on 
the indicators of Development, 
Maintenance, Procurement and 
Financial Management, and have a 
project under construction/ 
rehabilitation, or not have achieved 
Date of Full Availability (DOFA) for an 
acquisition without rehabilitation 
project from the date of the assessment 
in order to qualify for incentives in the 
program area of development. 

(e) Relief from any standard 
procedural requirements does not mean 
that a PHA is relieved from compliance 
with the provisions of Federal law and 
regulations or other handbook 
requirements. For example, although a 
high performer may be relieved of 
requirements for prior HUD approval for 
certain types of contracts for services, it 
must still comply with all other Federal 
and State requirements that remain in 
effect, such as those for competitive 
bidding or competitive negotiation (see 
24 CFR 85.36). PHAs will still be subject 
to regular Independent Auditor (IA) 
audits. Office of Inspector General 
(OIG) audits or investigations will 
continue to be conducted as special 
circumstances may warrant. 

(f) The Regional Administrator will 
have discretion to subject a PHA to any 
requirement that would otherwise be 
omitted under the specified relief. The 
discretion may be exercised in cases 
where there is evidence indicating 
seriously deficient performance that 
casts doubt on the PHA’s capacity to 
preserve and protect its public housing 
developments and operate them in a 
manner consistent with Federal law and 
regulations. Examples of such cases are 
substantial allegations or findings of 
fraud, abuse, or mismanagement; 
noncompliance with law, based on such 
sources as OIG audits or investigations, 
IA audits, and routine reports and 
reviews; or evidence that the PHA’s 
certification of indicators and threshold 
and performance standards is not 
supported by the facts. 


§ 901.140 Memorandum of Agreement. 


(a) A Memorandum of Agreement 
(MOA), a binding contractual agreement 
between HUD and a PHA, shall be 
required for each PHA designated as 
troubled and troubled with respect to 
the program under section 14. The scope 
of the MOA may vary depending upon > 
the extent of the problems present in the 
PHA, but shall include: 
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(1) Baseline data, which may be the 
PHA’'s score in each of the indicators 
and threshold and performance 
standards identified as a problem; 

(2) Annual and quarterly performance 
targets, which may be the attainment of 
a higher grade within an indicator or 
threshold or performance standard that 
is a problem, or the description of a 
proposed action to be taken, for 
example, the reduction of rents 
uncollected to 3% or less by the end of 
the MOA annual period; 

(3) Major strategies to be used by the 
PHA in achieving the performance 
targets within the time period of the 
MOA; ‘ 

(4) Technical assistance to the PHA 
provided by the Department, for 
example, the training of PHA employees 
in specific management areas or the 
resolution of outstanding HUD 
monitoring findings; 

(5) The PHA’s commitment to take all 
actions within its control to achieve the 
targets; 

(6) Incentives for meeting such targets, 
such as the removal of troubled 
designation or the designation as 
troubled with respect to the program 
under section 14; 

(7) The consequences of failing to 
meet the targets, including such 
sanctions as the imposition of budgetary 
limitations, withholding of operating 
subsidies, declaration of substantial 
default and subsequent action under 
§ 901.155, limited denial of participation, 
suspension, debarment, or the 
imposition of operating funding and 
modernization thresholds; and 

(8) A description of the involvement of 
local public and private entities in 
carrying out the agreement and 
rectifying the PHA’s problems. 

(9) A provision that in any 
proceedings under § 901.155(a)(2), upon 
a determination that a substantial 
default has occurred, and without regard 
to the availability of alternative 
remedies, the parties agree that the 
court shall appoint a receiver to conduct 
the affairs of the PHA in a manner 
consistent with the United States 
Housing Act of 1937 and in accordance 
with such further terms and conditions 
as the court may provide, and that the 
court shall have power to grant 
appropriate temporary or preliminary 
relief pending final disposition of the 
petition by HUD. 

(b) A PHA shall have primary 
responsibility for obtaining active local 
public and private entity participation in 
assisting PHA improvement efforts. 
Local public and private entity 
participation should be premised upon 
the participant's knowledge of the PHA, 
ability to contribute technical expertise 


with regard to the PHA’s specific 
problem areas and authority to make 
preliminary/tentative commitments of 
support, financial or otherwise. 

(c) A PHA’s operating budget must 
support all performance targets 
contained in the MOA. A PHA budget 
submission will be considered 
unapprovable if it fails to reflect an 
assignment of resources and financial 
expenditures that support attaining the 
performance targets. 

(d}) A MOA shall be executed by: 

(1) The PHA Board Chairman and 
accompanied by a Board resolution; 

(2) The PHA Executive Director; 

(3) The Regional Administrator and 
Field Office Manager; and 

(4) The appointing authorities of the 
Board of Commissioners, unless 
exempted by the Regional 
Administrator. 

(e) A PHA will monitor MOA 
implementation to ensure that 
performance targets are met in terms of 
quantity, timeliness and quality. 

(f) A PHA will be removed from 
troubled status upon agreement among 
the Field Office Manager and Regional 
Administrator that the PHA’s 
assessment reflects an improvement to a 
level sufficient to remove the PHA from 
troubled status, i.e., a total weighted 
management assessment score which 
exceeds 60%. The Regional 
Administrator may redelegate to the 
Field Office Manager the authority to 
remove PHAs under 1250 units from 
troubled status. 

(g) A PHA may petition for the 
removal of troubled designation in 
accordance with § 901.130. 

(h) A PHA may appeal any refusal to 
remove troubled designation to the 
Assistant Secretary for Public and 
Indian Housing in accordance with 
§ 901.130. 


§ 901.145 improvement pian. 


(a) Within 60 calendar days of receipt 
of the Field Office notification letter in 
accordance with section 901.120({b) or 
receipt of a final resolution of an appeal 
in accordance with section 901.130, a 
PHA shall correct any deficiency 
indicated in its management 
assessment. 

(1) “Deficiency” means any grade 
below “C” in an indicator or standard, 
except where “C” equals “F”, deficiency 
means any grade below “A”. 

(2) “Correct” means to improve 
performance in an indicator or standard 
to a level of grade “C” or better, except 
where “C” equals “F”, correct means to 
improve performance to a level of grade 
“AS. 

(b) A PHA shall notify the Field Office 
within the 60 day period specified in (a) 
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of this section of actions taken to correct 
a deficiency. 

(c) If the Field Office determines that 
a PHA has not corrected a deficiency as 
required, or if a PHA determines that it 
cannot correct a deficiency within the 60 
day period, the PHA shall prepare and 
submit to the Field Office for approval 
an Improvement Plan within 90 calendar 
days of the Field Office notification 
letter in accordance with or receipt of a 
final resolution of an appeal. 

(d) An Improvement Plan shall: 

(1) Identify each uncorrected 
deficiency indicated in a PHA’s 
management assessment; 

(2) Describe the procedures that will 
be followed to correct each deficiency; 

(3) Provide a timetable for the 
correction of each deficiency. 

(e) The Field Office will approve or 
deny an Improvement Plan, and notify 
the PHA of its decision within 30 
calendar days of receipt of the 
Improvement Plan. 

(f) An Improvement Plan that is not 
approved will be returned to the PHA 
with recommendations from the Field 
Office for revising the Improvement Plan 
to, obtain approval. A revised 
Improvement Plan shall be resubmitted 
by the PHA within 30 calendar days of 
its receipt of the Field Office 
recommendations. 

(g) If a PHA fails to submit an 
acceptable Improvement Plan, or to 
correct deficiencies within the time 
specified in an Improvement Plan or 
such extensions as may be granted by 
HUD, the Field Office will notify the 
PHA of its noncompliance. The PHA 
will provide HUD its reasons for lack of 
progress in submitting or carrying out 
the Improvement Plan within 30 
calendar days of its receipt of the 
noncompliance notification. HUD will 
advise the PHA as to the acceptability 
of its reasons for lack of progress and, if 
unacceptable, will notify the PHA that it 
will be subject to sanctions provided for 
in the Annual Contributions Contract 
and HUD regulations. 


§ 901.150 PHAs troubled with respect to 
the program under section 14 (MOD- 
troubled). 

PHAs designated troubled with 
respect to the program under section 14 
(MOD-troubled) are subjected to the 
requirements governing the 
conditioning, withholding and 
reallocation of funds under the 
Comprehensive Grant Program (24 CFR 
part 968, subpart C). 


§$ 901.155 Substantial default by a PHA. 


(a) Notwithstanding any other 
provision of law or any contract for 
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contributions, upon the occurrence of 
events or conditions that constitute a 
substantial default by a PHA with 
respect to the covenants or conditions to 
which the PHA is subject or an 
agreement entered into under section 
901.140, HUD may: 

(1) Solicit competitive proposals from 
other PHAs and private housing 
management agents in the eventuality 
that these agents may be needed for 
managing all, or part, of the housing 
administered by a PHA; 

(2) Petition for the appointment of a 
receiver (which may be another PHA or 


a private management corporation) of 
the PHA to any District Court of the 
United States orto any court of the 
State in which the real property of the 
PHA is situated, that is authorized to 
appoint a receiver with the power and 
for the purposes of administering the 
housing of the defaulting PHA; and, 

(3) Require the PHA to make any 
other or additional arrangements 
acceptable to HUD and in the best 
interests of the public housing residents 
for managing all, or part of, the PHA’s 
housing. 
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(b) The appointment of a receiver 
under paragraph (a)(2) of this section 
may be terminated, upon the petition of 
any party, when the court determines 
that all defaults have been cured and 
the housing operated by the PHA will 
thereafter be operated in accordance 
with the covenants and conditions to 
which the PHA is subject. 

Dated: March 20, 1991. 

Joseph G. Schiff, P 

Assistant Secretary for Public and Indian 
Housing. 

[FR Doc. 91-8858 Filed 4-16-91; 8:45 am] 
BILLING CODE 4210-33-M 
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OFFICE OF MANAGEMENT AND 
BUDGET 


Cumulative Report on Rescissions and 
Deferrais 


April 1, 1991. 

This report is submitted in fulfillment 
of the requirement of Section 1014(e) of 
the Congressional Budget and 
Impoundment Control Act of 1974 (Pub. 
L. 93-344). Section 1014(e) requires a 
monthly report listing all budget 
authority for this fiscal year for which, 
as of the first day of the month, a special 
message has been transmitted to 
Congress. 

This report gives the status, as of 
April 1, 1991, of 26 rescission proposals 
and ten deferrals contained in three 
special messages for FY 1991. These 
messages were transmitted to Congress 
on October 4, 1990, January 1991 and 
February 28, 1991. 


Rescissions (Table A and Attachment A) 


As of April 1, 1991, 26 rescission 
proposals totaling $4,309.9 million were 
pending before Congress. 


Deferrals (Table B and Attachment B) 


As of April 1, 1991, $6,263.3 million in 
budget authority was being deferred 
from obligation. Attachment B shows 
the history and status of each deferral 
reported during FY 1991. 


Information from Special Messages 


The special message containing 
information on deferrals covered by this 
cumulative report is printed in the 
Federal Register cited below: 

55 FR 41436, Thursday, October 11, 1990 
56 FR 1704, Wednesday, January 16, 

1991 
56 FR 10082, Friday, March 8, 1991 
Richard Darman, 

Director. 


TaBLeE A.—STATUS OF FY 1991 
RESCISSIONS 


[in millions of doliars] 


Rescissions proposed by the President... 
Accepted by the Congress 
Funding made 


TABLE A.—STATUS OF FY 1991 
REscissions—Continued 


Cin millions of dollars] 


TABLE B.—STATUS OF FY 1991 
DEFERRALS 


Cin millions of dollars] 


Attachments 


ATTACHMENT A.—STATUS OF FY 1991 RECESSIONS—AS OF APRIL 1, 1991 


Date made 


Agency/Bureau/ Account 


yee: of Agriculture: 
Soil Conservation Service: 
Watershed and flood piveintes 
operations. 
Department of Defense: 
Procurement: 


Procurement of weapons and | R91-2 
tracked combat vehicles, Army. 

Procurement of ammunition, | R91-3 
Army. 


Aircraft procurement, Navy R91-4 
R91-5 
Shipbuilding and conversion, | R91-6 


R91-7 
R91-8 
R91-9 
R91-10 
R91-11 
Procurement, Defense Agencies ...| R91-12 
National guard and reserve | R91-13 


equipment. 
Research, Development, Test, and 
Evaluation: 
Research, development, test, 
and evaluation, Army. 
Research, development, test, 
and evaluation, Navy. 
Research, development, test, 
and evaluation, Air Force. 
Research, development, test, 
and oe Defense Agen- 


Mitary C Construction: 


R91-19 


Recission No. ntly 
before 
== | = 


[Amounts in thousands of dollars] 
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ATTACHMENT A.—STATUS OF FY 1991 RECESSIONS—AS OF ApRrit 1, 1991—Continued 
{Amounts in thousands of dollars] 


ATTACHMENT B.—STATUS OF FY 1991 DEFERRALS—AS OF APRIL 1, 1991 
{Amounts in thousands of dollars] 


|__ Amounts transmitted | : iia 
Agency/Bureau/ Account Deferral No. Date of Cumulative Congres- sional — deferred 
atte aa OMB/ sionally action ments(+) 
agency required 


149,319 


508,143 |... 
2,559,140 |... 


— conservation, De- 
evaiianmn: of _Health and 


1,607,132 


[FR Doc. 91-8951 Filed 4-16-91; 8:45 am] 
BILLING CODE 3110-01-M 
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DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


indian Gaming; Opportunity to 
Comment on Mashantucket Pequot 
Gaming Procedures 


AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Notice of opportunity to 
comment on Mashantucket Pequot 
Gaming Procedures. 


SUMMARY: Pursuant to the Indian 
Gaming Regulatory Act, 25 U.S.C. 

§ 2710(d)(7)(B)(vii), the Secretary of the 
Interior shall prescribe procedures for 
Class III gaming to be conducted by the 
Mashantucket Pequot Tribe of 
Connecticut. The Assistant Secretary— 
Indian Affairs, Department of the 
Interior, through his delegated authority, 
proposes Mashantucket Pequot Tribe 
gaming procedures. Interested parties 
may provide comments on the proposed 
procedures within 30 days. 
SUPPLEMENTARY INFORMATION: The 
courts in Mashantucket Pequot Tribe v. 
State of Connecticut, 737 F. Supp. 169 (D. 
Conn. 1990); affirmed, 913 F.2d 1024 (2d 
Cir. 1990), required the Mashantucket 
Pequot Tribe and the State of 
Connecticut to enter into negotiations 
for a Class III gaming compact. This was 
to be accomplished under the remedial 
provisions established in the Indian 
Gaming Regulatory Act (IGRA), 25 
U.S.C. 2710(d)(7)(B). The Tribe and State 
negotiated but did not conclude a 
compact. After 60 days, each party 
submitted its best, last proposal to a 
mediator. The mediator was charged 
with choosing a compact which best 
comports with the IGRA. The Tribe 
advised the mediator that it accepted 
the State’s proposal. Subsequently, the 
mediator chose the State’s proposal. The 
State, however, declined to accept the 
mediator’s chosen compact, i.e., the 
State’s proposal. 

Because the State failed to consent to 
the mediator’s chosen compact, the 
Secretary of the Interior is required to 
prescribe procedures, in consultation 
with the Mashantucket Pequot Tribe, 
“under which class III gaming may be 
conducted” on the Tribe's Indian lands. 
25 U.S.C. 2710(d)(7)(B)(vii). The 
procedures must be “consistent with the 
proposed compact selected by the 
mediator under clause (iv), the 
provisions of [the IGRA], and the 


relevant provisions of the laws of the 
State . . .” Jd. The Tribe notified the 
Department that the State compact is 
sufficient as gaming procedures and 
considers itself consulted as required by 
the Act. 

The State’s proposed compact permits 
a number of Class III casino type games 
without the stringent limitations on pot 
limits, hours of play, etc. which are 
imposed by State law on charitable 
organizations which operate casino type 
gaming. The State Attorney General and 
atiorneys for the Nevada Resort 
Association argue that the Secretary is 
not authorized by the IGRA to prescribe 
procedures which allow casino games 
unless the stringent limitations are also 
imposed. Relying on section 23 of the 
IGRA and 25 U.S.C. 2710(d)(7)(B)(vii), 
they argue that the procedures must 
conform to the entire body of state law. 

We conclude, however, that this 
argument renders meaningless the 
dispute resolution process established 
by the Act. The Tribe could pursue all of 
the remedial steps required by the Act 
and yet finish with a result equivalent to 
what would happen if it never sought a 
negotiated compact. The Tribe would 
have to follow all state gaming law. By 
refusing to negotiate, by refusing to 
agree with the Tribe during any of the 
dispute resolution process specified by 
the Act, the State could defeat the 
dispute resolution process and thereby 
stop the Tribe from conducting any 
Class III gaming except within the 
dictates of state law. 

Thus, we decline to accept the 
arguments presented by the State 
Attorney General and attorneys for the 
Nevada Resort Association. It is not 
consistent with Congress’ intent. 
Instead, we adopt the legal analysis 
outlined in a legal memorandum from 
the Solicitor to the Assistant 
Secretary—Indian Affairs. (A copy is 
available at the address listed below.) In 
it, the Solicitor concludes that the 
Secretary is authorized to prescribe 
gaming procedures without adopting the 
entire body of state gaming law. 

Furthermore, we propose to conclude 
that the State proposed compact is 
sufficient as a proper set of procedures 
for the Tribe’s gaming. It is a 291 page, 
comprehensive document which 
establishes the regulatory framework for 
a broad spectrum of activities. Section 4 
covers law enforcement, Section 5— 
licenses, Section 6—registration of 
gaming enterprises, Sections 7, 8, and 


Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Notices 


9—standards of operation and 
management, Section 11—assessment 
for costs of oversight. Section 12— 
management contracts, and Section 13— 
compact enforcement. In addition, 
Section 14 includes activities which are 
not strictly gaming but, as a practical 
matter, are closely related. Section 14 
applies the state standards for health 
and safety, traffic and regulation of 
alcoholic beverages. Consumption of 
alcoholic beverages is also governed by 
18 U.S.C. 1154 and 1161. 

The entire scheme proposed in the 
compact follows State regulations 
wherever appropriate and specifies a 
major regulatory role on the part of the 
State. The State is meeting with the 
Tribe on implementing the compact 
provisions. We understand the State is 
planning to proceed with its role as the 
regulator if the compact is used as the 
tribal gaming procedures. The compact 
contains a default provision in the event 
the State refuses to regulate the gaming. 
If the State chooses not to assume that 
role, section 10 of the compact provides 
that the Tribe will regulate the gaming 
consistent with the compact. This 
default provision permits the State to 
enforce the compact procedures if it 
wishes to do so but does not force it. 

Section 13(c) of the compact 
authorizes state enforcement authority 
over the substance of the compact. In 
case of default by the State, the default 
provision does not include enforcement 
as a matter over which the Tribe 
assumes responsibility. Enforcement, is 
covered, however, since the federal 
government can exercise such authority 
under 25 U.S.C. 2710(d)(7)(A)(iii). 

Because of the length of the proposed 
procedures, the entire document is not 
reproduced here. All parties wishing to 
review the procedures may obtain a 
copy at the address below. 
DATE: Comments will be received and 
considered on or before May 17, 1991. 
ADDRESS: Office of Tribal Services, 
Bureau of Indian Affairs, Department of 
the Interior, MS 4603, 1849 “C” Street 
NW., Washington, DC 20240. 
FOR FURTHER INFORMATION CONTACT: 
Joyce Grisham, Bureau of Indian Affairs, 
Washington, DC, (202) 208-7445. 

Dated: April 10, 1991. 
Eddie F. Brown, 
Assistant Secretary-Indian Affairs. 
[FR Doc. 91-8968 Filed 4-16-91; 8:45 am] 
BILLING CODE 4310-02-m 
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DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 
7 CFR Part 1980 


Rural Housing Loans 


AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Final rule. 


SUMMARY: The Farmers Home 


Administration (FmHA) amends its 
Guaranteed Rural Housing Loans 
regulation. This action is taken to 
implement the provisions of the 
Cranston-Gonzalez National Affordable 
Housing Act, to provide for the 
implementation of an interest assistance 
program for guaranteed loans, to further 
conform the guaranteed program with 
the insured 502 Rural Housing Program, 
to revise the method of guaranteeing 
loans made by other lenders, and to 
remove certain obstacles in guaranteed 
loan making. The intended effect of this 
action is to strengthen the Agency's 
mission of rural development and to 
implement a guaranteed rural housing 
loan program. 

EFFECTIVE DATE: May 17, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Michael S. Feinberg, Senior Loan 
Officer, at.Farmers Home 
Administration, USDA, room 5334-S, 
South Agriculture Building, 14th and 
Independence SW., Washington, DC 
20250, Telephone (202) 382-1474. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established in Departmental 
Regulation 1512-1 which implements 
Executive Order 12291, and has been 
determined to be nonmajor because 
there is no substantial change from 
practices under existing rules that would 
have an annual effect on the economy of 
$100 million or more. There is no major 
increase in cost or prices for consumers, 
individual industries, Federal, State, or 
local government agencies or 
geographical regions or significant 
adverse effects on competition, 
employment, productivity, innovation or 
in the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Regulatory Flexibility Act 

La Verne Ausman, Administrator of 
Farmers Home Adrrinistration, has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities 
because the regulatory changes affect 
FmHA processing and servicing of 
guaranteed rural housing loans. 


Environmental Impact Statement 


This document has been reviewed in 
accordance with 7 CFR part 1940, 
subpart G, “Environmental Program.” It 
is the determination of FmHA that this 
action does not constitute a major 
Federal Action significantly affecting 
the quality of the human environment, 
and in accordance with the National 
Environmental Policy Act of 1969, Public 
Law 91-190, an Environmental Impact 
Statement is not required. 


Intergovernmental Consultation 


For the reason set forth in the final 
rule related Notice to 7 CFR part 3015. 
Subpart V, 48 FR 29115, June 24, 1983, 
this program/activity is excluded from 
the scope of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. 


Discussion 


On November 28, 1990, the President 
signed the Cranston-Gonzalez National 
Affordable Housing Act. This Act 
provides for extensive revision to, and 
expansion of, the guaranteed Rural 
Housing program for housing 
acquisition. On March 29, 1989, an 
interim rule was published on the 
Guaranteed Rural Housing program. 
That regulation provided for a 
demonstration program for guaranteed 
loans to moderate income borrowers 
only. However, the 1991 Agriculture 
Appropriations Act includes funds for a 
loan guarantee program both for 
moderate income borrowers and with an 
interest assistance feature for low- 
income borrowers. The interest 
assistance feature is incorporated into 
this rule. 

A proposed rule was published on 
January 3, 1991. Fifty-four (54) comments 
were received on the proposed rule. A 
number of comments were received 
after the deadline for comments or were 
sent to addresses other than that 
specified in the proposed rule. All of the 
comments received as of February 19, 
1991 were considered in the 
development of this final rule. Thirty- 
five (35) of the comments were from 
FmHA or USDA personnel. Five (5) of 
the comments were received from 
groups representing public utilities 
(electric and gas companies). In 
addition, a number of requests were 
received, all from groups representing 
electric companies, for an extension of 
the comment period. Nine (9) comments 
were received from lenders, lender 
groups, or secondary market interests. 
Five (5) comments were received from 
individuals and groups representing 
various interest groups including the 


interests of borrowers, Realtors, and 
others. 

On January 11, 1991, FmHA held a 
public meeting to explain the salient 
points of the program and solicit input 
regarding the views of borrowers, 
lenders, Realtors, and home builders 
experienced and knowledgeable 
regarding housing in rural areas. 

FmHA specifically requested public 
comment on two issues. The first issue 
dealt with a definition of modest 
housing. The other issue dealt with the 
amount of the FmHA guarantee. A 
number of the comments addressed 
these issues. Another issue that 
generated a number of comments was 
the issue of lender approval. Issues are 
addressed below in relative order based 
on the number of comments addressing 
the issue. 


Modest Housing 


FmHA proposed a definition of 
modest housing that was substantially 
similar to the definition used in its 
insured section 502 loan program (in 
which loans are made directly by 
FmHA). A detailed definition outlining 
the size and types of features a dwelling 
could contain was set forth in the 
proposed regulation. FmHA asked for 
comments from the public on the 
possibility of using some other definition 
for modest housing. Use of a price cap 
was discussed as one possible 
alternative. FmHA requested comments 
on how a price cap might be utilized. 

Many of the respondents favored the 
use of a price cap. Those in favor of 
using a price cap stated that the reason 
they favored this approach was that it 
was relatively easy to explain and 
understand. Very few suggestions were 
made on how a price cap might be 
utilized. One of the problems FmHA 
faces in setting a price cap is the 
availability of information such as 
median house price in the rural areas 
the Agency serves. Further, the Agency 
is concerned that median price in many 
rural areas would not reflect modest 
dwellings that are decent, safe, and 
sanitary. For example, in an 
economically prosperous area the 
median house price may substantially 
exceed the cost of modest housing. In 
less prosperous areas, the median price 
may be lower than the cost of modest 
housing. 

The Cranston-Gonzalez Act provides 
that the maximum amount of the loan is 
the dollar limitation of section 203(b)(2) 
of the National Housing Act. FmHA 
adopts this limit as being the threshold 
of modest housing. The Agency believes 
that this limit will assure that housing 
financed is within the bounds of modest 
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when it is coupled with the proposed 
interest assistance formula. Under this 
proposal, the rate a low-income 
borrower pays is based on the 
relationship between the borrower's 
income and the area median income. 
This will further assure that the dwelling 
is modest as the amount borrowed will 
be heavily influenced by the borrower's 
repayment ability. 


Amount of Guarantee 


The Cranston-Gonzalez Act requires 
that Rural Housing loans be guaranteed 
in an amount equal to 90% of the loan. 
FmHA requested comments on 
alternative methods for determining the 
amount of a loan guarantee. A large 
number of the comments were received 
on this issue. Suggestions for methods 
other than those proposed by FmHA 
included suggestions that FmHA take 
the risk on the top 90% of the loan, the 
top 50%, and the top 40% of the loan. A 
majority of the comments from FmHA 
employees favored retaining the 
traditional 90/10 risk sharing 
relationship. However, comments from 
lenders and secondary market interests 
clearly showed that FmHA must adopt 
an alternative method to the straight 
90/10 risk sharing alternative. 

Based on comments from lenders and 
others in the lending industry and 
information FmHA obtained through 
discussions held with interested parties, 
the Agency believes that in order to 
make the program attractive in the 
secondary market for mortgage-backed 
securities, the Agency needs to structure 
the guarantee:so that the lender is 
protected from losses on an initial 
portion of the loan. Obviously, the 
greater the risk borne by FmHA the 
more attractive the program would be to 
lenders. 

In reviewing this issue, FmHA noted 
that loans guaranteed by the 
Department of Veteran’s Affairs covers 
the top 40% or the first $25,000, 
whichever is less. The Federal Housing 
Administration’s insurance program 
covers almost the entire loan amount. 
FmHA sets the guarantee to cover the 
lesser of any loss equal to 90% of the 
actual principal amount loaned or any 
loss in full up to 35% of the principal 
amount of the loan plus any additional 
loss on the remaining 65% will be shared 
on an 85% to 15% basis. FmHA believes 
that this formula not only complies with 
the statutory requirement but also 
maximizes marketability of these loans. 


Eligible Lenders 


One of the issues which was the 
subject of a number of comments was 
the issue of lenders for participation in 
the program. FmHA proposed that any 


lender approved by the Federal Housing 
Administration or by the Federal 
National Mortgage Association (Fannie 
Mae) would be considered as such a 
lender. A Farm Credit System institution 
with direct lending authority would also 
qualify. 

One respondent felt that FmHA 
should adopt a screening mechanism for 
Farm Credit System institutions similar 
to that adopted for other lenders. This 
comment was not adopted. One of the 
reasons FmHA adopted the screening 
mechanism for lenders is the 
transferability of the loan guarantee. 
Since Farm Credit System loans are not 
sold between lenders, FmHA believes 
the need for such screening is lessened. 

A number of respondents stated that 
the criteria for participation was too 
restrictive and that FmHA should 
provide a mechanism for other lenders 
who are not approved by or 
participating in one of the above 
programs. FmHA agrees that there 
should be a way to permit other lenders 
to participate. A provision was added to 
include lenders approved by the Federal 
Home Loan Mortgage Corporation 
(Freddie Mac) as well as lenders 
participating in other FmHA guaranteed 
loan programs. 

FmHA believes that State Housing 
Finance Agencies will be important in 
helping to carry out the program in the 
rural areas FmHA serves. Although they 
are already covered by the definition of 
eligible lenders, a provision is added to 
help emphasize the eligibility of State 
Housing Agencies that are approved by 
FHA or Fannie Mae. 

Several respondents commented that 
FmHA’s proposed prohibition on sale of 
the loan to other than FmHA eligible 
lenders would inhibit secondary 
marketing of the loans. FmHA did not 
intend to limit the marketing of the loan, 
however, the Agency is concerned about 
assuring that the servicing of the loan is 
provided for. FmHA revised the 
provisions regarding the qualifications 
of lénders eligible to participate in the 
program and for sale of the loan in order 
to assure that the loan is serviced by a 
qualified lender while allowing 
maximum flexibility in participation of 
the loan. - 

A number of respondents expressed 
concern with the requirement that 
FmHA respond to a lender's request for 
guarantees within 10 days. Concerns on 
this issue were whether FmHA could 
reasonably meet the 10 day period and 
whether meeting the 10 day limit would 
mean that processing guaranteed loans 
would take priority over insured loans. 
FmHA has included further clarification 
of this requirement insofar as 
environmental evaluations are 
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concerned and, with this modification, 
FmHA believes the 10 day response time 
is reasonable for guaranteed loans. The 
turnaround time for guaranteed loans is 
not meant to imply a priority of one 
program over another rather it is 
intended to reflect what the Agency 
believes is reasonable and necessary for 
the program to work. 


Rural Areas 


FmHA could not use the same 
definition for rural area as is used in its 
insured loan program because the 
Cranston-Gonzalez Act provides for an 
additional consideration in the 
designation of rural area. Section 520 of 
title V of the Rural Housing Act of 1949, 
as amended is the basis for the insured 
program rural area definition. The 
Cranston-Gonzalez Act provides that 
guaranteed loans that are made must be 
for housing in a rural area that is more 
than 25 miles from an urban area or 
densely populated area. FmHA 
proposed a definition for rural area for 
guaranteed loans as an area which is 
identified as rural in accordance with 
section 520 and is located at least 25 
miles from the urbanized area contained 
within a Consolidated Metropolitan 
Statistical Area (CMSA). 

FmHA used the Office of Management 
and Budget’s “Consolidated 
Metropolitan Statistical Area” (CMSA) 
to identify urbanized and densely 
populated areas. A Consolidated 
Metropolitan Statistical Area is an area 
of more than 1 million population and 
meets certain other specified 
requirements. These areas consist of a 
geographic area with a large population 
nucleus together with adjacent 
communities having a high degree of 
economic and social integration with 
that nucleus. The urbanized areas 
within a CMSA are clearly delineated 
on maps available from the Department 
of Census. Any city, place, town or 
village intersecting the 25 mile limit(s) is 
not considered an eligible rural area. 

A number of respondents expressed 
concerns regarding eligible rural areas. 
Several FmHA employees expressed 
concerns about having different eligible 
rural areas for guaranteed loans than for 
insured loans. The fact is that the 
definitions now are statutorily different 
for the two programs. A number of 
FmHA employees felt that the definition 
as proposed excluded too many rural 
areas. Some respondents from outside 
the Agency expressed concerns that the 
proposed definition did not exclude 
enough urban areas. FmHA believes 
that the proposed definition addresses 
the spirit and the letter of the law. This 
provision is implemented as proposed. 





One respondent felt that FmHA 
should clarify its regulation to state that 
the Agency's definition of rural area did 
not expand the powers of the Farm 
Credit System. The respondent was 
concerned that the Farm Credit System's 
authorizing legislation defines the 
geographic areas the Farm Credit 
System can serve. Since FmHA does not 
regulate or supervise the Farm Credit 
System, this suggestion is not adopted. 


Interest Assistance 


An interest assistance feature has 
been added to the program allowing 
low-income borrowers to participate 
and have a reasonable prospect of 
success. Interest assistance will be 
recaptured when the borrower sells or 
ceases to occupy the dwelling. 

Several respondents identified areas 
in which the proposed interest 
assistance plan may have been unclear. 
Interest assistance will be based on the 
borrower's income. The lender will 
obtain a note and mortgage on the 
property in the same manner for interest 
assisted loans as it would for loans that 
are not interest assisted. FmHA would 
then enter into an agreement with the 
borrower and the lender wherein a 
portion of the borrower's payment 
would be made by FmHA and the 
balance by the borrower. 

A masier agreement for interest 
assistance will be made at the time the 
loan is closed. The master agreement 
establishes the basis for the amount of 
interest assistance for which the 
borrower is eligible over the life of the 
loan. This agreement also provides for 
recapture of interest assistance 
payments. The master agreement would 
be supplemented by annual agreements. 
The annual agreements provide the 
basis for the amount of interest 
assistance to be paid over the coming 12 
months. The portion of the payment 
made by FmHA would be sent directly 
to the lender, to the same place the 
borrower sends the payments. Interest 
assistance payments would be made 
directly by the FmHA Finance Office. 

The interest assistance formula is 
structured such that the borrower would 
be responsible for payments on the note 
as if the loan were made at a lower rate. 
The rate used depends upon the 
relationship between the borrower's 
anticipated income for the next 12 
months and the area median income. 
The borrower's income is to be 
reviewed annually and the interest 
assistance amounts adiusted within the 
terms of the master agreement. The 
amount of interest assistance may be 
adjusted during the term of the annual 
agreement if the borrower has a 
significant change in income. FmHA has 


determined that a change in income of 
$100 per month constitutes a significant 
change. 

Several respondents commented on 
the proposed structure of the interest 
assistance formula. One of the concerns 
on interest assistance was the difference 
between the proposed method of 
interest assistance and the way the 
Agency handles interest credits on its 
insured loan program. Under the formula 
for interest credit, the borrower pays 
approximately 20 percent of adjusted 
income for principal, interest, taxes, and 
insurance with the limitation that 
interest credit may not exceed the 
amount at which the borrower would 
pay if the loan were amortized at a1 
percent interest rate. Under the 
proposed formula, the borrower always 
pays at least 20 percent of adjusted 
income. FmHA is concerned that the 
formula used for interest credits 
provides no incentive for the borrower 
to minimize the amount borrowed. This 
becomes even more of a concern with 
the removal of restrictions for a modest 
dwelling except for the price cap. The 
present allowable loan amount in most 
areas ($67,500) under section 203(b)(2) of 
the National Housing Act exceeds the 
average amount FmHA is presently 
loaning in most areas of the country 


($50,000). 


Several respondents commented on 
the fact that FmHA did not publish 
figures to be used in the interest 
assistance table. The respondents 
wanted to be able to compare the 
amount the borrower would be 
responsible for against the amount of 
the payment the borrower would have 
paid if the formula were the same as 
that under the insured section 502 
program. FmHA has determined that the 
actual amount of interest assistance 
granted is an administrative 
determination. This figure could change 
from time to time due to changes in the 
cost of money. 

Another concern was the requirement 
that annual reviews be performed by 
lenders and the use of the $100 per 
month change in income figure as a 
threshold for revising the interest 
assistance amount. Some respondents 
felt that lenders would be reluctant to 
conduct the reviews as often as once a 
year. Some felt that the change in ; 
income of $100 per month would result 
in too many additional reviews by 
lenders. Others felt that the use of $100 
was too restrictive. FmHA believes that, 
based on the formula proposed, in most 
cases the borrower would be paying 
somewhat more than 20 percent of their 
income. A change in income would need 
to be substantial before the amount of 
interest assistance changes. This is as it 
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should be. The administrative cost to 
FmHA and to lenders to make small, 
frequent changes in a borrower's 
payment would be more than any cost 
savings the government might realize. 
FmHA believes that the structure of the 
interest assistance formula provides for 
a reasonable and affordable payment 
range for borrowers. Borrowers with the 
ability to afford home ownership should 
be able to absorb small changes in 
income. FmHA has attempted to 
minimize the need for monitoring 
borrower incomes while assuring 
neither too much nor too little interest 
assistance is being granted. FmHA has 
already proposed to pay lenders for 
performing the needed reviews. The 
Agency adopts the interest assistance 
proposal as proposed. 


Recapture of Interest Assistance 


Along with the amount of interest 
assistance granted, the recapture of 
interest assistance was also the subject 
of a number of comments. The formula 
for recapture in the proposed rule was 
the same formula as that proposed for 
insured section 502 rural housing loans 
in 55 FR 42987 (October 25, 1990). FmHA 
received a number of comments on that 
proposal, many of which were also 
made on this proposal. FmHA has 
determined that some of the comments 
on this method of recapture addressed 
salient points which need to be 
resolved. These comments addressed 
areas in which FmHA's proposed 
recapture formula might unfairly 
penalize a borrower. While the Agency 
is currently reviewing ways to improve 
the recapture formula, this matter is still 
under consideration. At the present 
time, FmHA does have a method in 
place for recapture of interest credits on 
direct loans. FmHA adopts this same 
formula to keep the recapture methods 
the same as those used in the insured 
rural housing loan program. 


Determining Repayment Ability 


A number of respondents, mostly 
FmHA employees, commented on the 
provisions for determining repayment 
ability. FmHA introduced the concept of 
using a ratio to determine repayment 
ability. While use of a ratio is not new 
to most mortgage lenders, it is new to 
FmHA. Several respondents felt that the 
use of the proposed ratio 38% was too 
high. Others felt the number was too 
low. It is noted that Federal Housing 
Administration currently uses a ratio of 
41% for obligations to income and a ratio 
of 29% for principal, interest, taxes, and 
insurance (PITI) to income. A number of 
respondents believed that lenders would 
be reluctant to use budgets to establish 
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repayment ability. FmHA agrees with 
this comment. The Agency therefore 
adopts the use of ratios to determine 
repayment ability in the following 
manner: The applicant must have a ratio. 
of 41% for Monthly Obligation to Income 
(MOTI) and 29% for PITI to income to be 
considered to have repayment ability. 
Those with MOTI ratios exceeding 41% 
are considered to lack repayment 
ability. 


Credit History 


FmHA proposed certain guidance for 
evaluating credit history. The Agency 
proposed credit evaluation criteria that 
were the same as that proposed for 
insured section 502 rural housing loans 
in 55 FR 42576 (October 22, 1990). FmHA 
received a number of comments on that 
proposed rule as well as this proposed 
rule. Many of these comments stated 
that the Agency's proposed credit 
worthiness standards were overly 
restrictive. FmHA has clarified the 
language regarding credit worthiness to 
assure the standards are applied fairly. 


Other Underwriting Criteria 


In addition to repayment ability and 
credit history, FmHA also clarified and 
modified other guidance to lenders. 
Much of this revision was to attempt to 
remove, to the extent possible, 
references to other regulations and 

incorporate the criteria into one 
package. 


Loss Payment 


FmHA proposed to pay the lender for 
losses incurred at the time the property 
was either acquired by the lender or 
sold in liquidation, whichever came first. 
The proposed rule stated that interest 
would be covered for 90 days after 
FmHA approved the lender's liquidation 
plan. FmHA proposed to pay the lender 
for losses of principal and interest plus 
the amount of reasonable costs incurred 
in liquidating the loan. The loss payment 
did not cover the period after the 
property was acquired. The basis for 
determination of the amount of the loss 
is a current market appraisal. 

A number of respondents 
recommended that FmHA allow for the 
payment of interest accrued for a longer 
period of time than the 90 days allowed 
in the proposed rule. Some of the 
respondents were concerned that the 90 
day limit would not give the lender 
incentive to work with the borrower in 
resolving a delinquent account. Some of 
the respondents stated that the proposal 
to limit interest accrual to 90 days was 
not consistent with the way other - 
federal agencies handle interest accrual. 
The limitation on interest accrual will 
especially impact the ability to market 


the loans in the secondary market since 
the lender continues to be responsible 
for payment to investors. FmHA 

that the 90 day limitation on interest 
accrual should be revised. FmHA will 
include interest accrual to the time the 
lender acquires the property as long as 
the lender diligently carries out its 
liquidation ibilities. 

A number of respondents 
recommended that FmHA provide for 
payment of the loss at the time the 
lender has liquidated the security 
property with a provision for an 
estimated loss payment if the property is 
not sold within a certain time. Several 
respondents commented that in many 
cases other federal agencies take over 
the responsibility for loan servicing and 
liquidation under certain circumstances. 
FmHA notes the concerns mentioned on 
these issues. The Agency does not want 
to acquire properties or take over loans. 
FmHA does recognize, however, that the 
lender continues to incur costs in 
liquidating the property once it is 
acquired. FmHA will compensate the 
lender for the costs of liquidating the 
property as a part of the loss payment. 
This cost will be determined using the 
factor used by the Department of 
Veterans Affairs under § 36.4320 of part 
36, title 38 in the Code of Federal 
Regulations. 


Subdivision Approval 


The proposed rule provided that loans 
must be made in FmHA approved 
subdivisions. A number of respondents 
stated that the Agency’s current 
subdivision approval process is a long 
involved process. Other federal agencies 
such as the Federal Housing 
Administration and the Department of 
Veterans Affairs no longer review entire 
subdivisions for approval. FmHA agrees 
with these comments and the Agency 
has adopted underwriting criteria based 
on the lot itself. 


Construction Loans 


Several respondents commented on 
the prohibition of construction draws as 
an authorized loan purpose. The 
respondents felt that the prohibition on 
payment of construction draws should 
be removed. FmHA does not agree. 
FmHA intends to keep the focus of this 
program on serving the moderate- and 
low-income borrowers the program was 
designed to serve. The Cranston- 
Gonzalez Act limits this program to a 
housing acquisition program. This 
program was not designed to get into the 
complexities of construction monitoring. 
FmHA has clarified that loans may be 
made only for purposes related to 
acquisition of housing and that loans 
may be made for the purchase of a 


15751 


newly constructed dwelling. Actual 

construction financing, however, is not 

authorized. The provisions relating to 

cost overruns have also been deleted 

re ee 
or 


Inspections 


Several respondents expressed 
concern on the process for the 
inspection of existing dwellings to 
assure that the dwelling is decent, safe, 
and sanitary. FmHA has clarified the 
provisions for obtaining inspections of 
existing dwelling. The lender will be 
required to assure that the dwelling has 
been inspected by a qualified party to 
assure that the structure is sound and 
the dwelling is modest yet decent, safe, 
and sanitary. 


Refinancing Debt 


Several respondents suggested 
removing the prohibition on refinancing 
debts on a building site. FmHA has 
traditionally not permitted this in its 
insured program and does not plan to 
authorize this for guaranteed loans. 


Transfers and Assumptions 


The Cranston-Gonzalez bill prohibits 
the release of liability of a borrower 
when the loan is transferred to another 
party. Although several of the 
respondents were opposed to this, the 
legislative authority for this program 
does not permit the Agency to do 
otherwise. The proposed rule permitted 
a transfer of less than the full amount of 
the debt in certain cases. FmHA has 
determined that transfers and 
assumptions will be permitted only 
when the full amount of the debt is 
transferred. FmHA believes that, since 
the transferor cannot be released of 
liability, to allow a transfer for less than 
the full amount of the debt may cause an 
undue hardship on the transferor. The 
transferor would be liable for the 
unassumed balance of the loan and 
would also be subject to a contingent 
liability for the assumed portion. 


Rates and Terms 


The proposed rule stated that loans 
could be made for terms of up to 30 
years at fixed interest rates that do not 
exceed the rate authorized by the 
Department of Veterans Affairs or the 
current Fannie Mae rate. 

One of the concerns expressed by 
respondents was the limitation on the 
interest rate. The Cranston-Gonzalez bill 
clearly limits the authorized interest rate 
to a rate for loans that is fixed over the 
life of the loan which does not exceed 
the rate under chapter 37 of title 38, 
United States Code or the current rate 
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eee 


comparable 
Agency hes clarified thet the loan may 
be made at a rate not to exceed the 


dering issues, 
FmHA has determined that it would not 
be appropriate to allow for terms of less 
than 30 years. This provision is revised. 
The term of the loan must be 30 years. 


Environmental Issues 


consequences 
carried out in providing assistance. 
Several commented on this 
tions. There were 
some concerns a how FmHA 
employees —a to carry no 


Several respondents suggested that 
ee 


concurs with this and a maximum of 4% 
of the payment due is adopted. 


Guarantee Fee 


Fs anaes suggested foe ig 
consistent wi e Agency's to 
charge a guarantee fee when the 
borrower needs interest assistance 
subsidy. FmHA has not adopted this 
suggestion. The FmHA guarantee fee is 
charged to the lender. While the lender 
may pass the fee on to the borrower, the 


tive costs in processing the 
lender's request for a guarantee. In 


return the lender receives a valuable 
item from FmHA—a guarantee that 
protects the lender against loss. FmHA 
believes the fee is appropriate for loans 
guaranteed under this program. 
Liquidation 

One respondent commented that 
FmHA's requirement that the lender’s 
decision to liquidate must be approved 
by FmHA is not standard in the 
industry. It was felt that having to go 
through this process could the 
lender's liquidation and could impact 
potential loss. FmHA agrees. FmHA has 
revised its regulation to remove the 
requirement that the lender obtain 


account is 90 days delinquent. 
Borrower Rights 
Several anpenienty es up the 
rights. One 


regulation was subject to the same 
borrower rights as FmHA's insured loan 
program, /.¢., moratoriums and other 
rights. Several respondents were of the 
opinion that FmHA should not only 
provide borrower rights but should also 
require lenders to follow similar 
servicing practices to those which 
FmHA follows under its insured loan 
program. FmHA does not agree. The 
loan is the lender's loan, not FmHA's 
loan. FmHA encourages lenders to work 
with borrowers and to offer servicing 
relief. FmHA is willing to cooperate with 
the lender in working with the borrower. 
The Agency believes that the statutes do 
not mandate that these rights to certain 
types of servicing relief extend to 
guaranteed loans. 


Appeals 


Several respondents commented on 
the appeals provisions in the pro 
rule. The proposed rule provided that 
decisions made by the lender are not 
appealable. Decisions made by FmHA 
may be appealed jointly by the lender 
and the borrower. FmHA does not agree 
with the respondents that a lender's 
decision not to make a loan or to 
accelerate the account should be 
appealable. These decisions are made 
by the lender, not FmHA, and are 
therefore outside the scope of FmHA’s 
administrative appeal process. 

the provision ‘for "je “Joint” 

appeals, FmHA has clarified this 
paragraph to state that the lender need 
not be an active party to an appeal for a 
decision by FmHA that adversely 
affects the borrower. However, the 


lender must at least be a party to the 
request for an appeal. 
Hawaiian Home Lands 

One it commented that the 


= has been modified to allow for 


Eligible Applicant 
One respondent stated that residents 
of the Federated States of Micronesia 


proposed rule as eligible applicants. 
This oversight has been corrected. 

Not all the exhibits to this regulation 

are being published because they are 

not required to be published, but they 
are available in any FmHA office. 
Programs Affected 

This program is listed in the catalog of 
Federal Domestic Assistance under 


10.429, Guaranteed Rural Housing 
Loans—Demonstration Program. 


List of Subjects in 7 CFR Part 1980 


Home improvement, Loan programs— 
Housing and community development, 
Mortgage insurance, Mortgages, Rural 
areas. 

Therefore, chapter XVIII, title 7, Code 
of Federa! Regulations is amended as 
follows: 


PART 1980—GENERAL 


1. The authority citation for part 1980 
continues to read as follows: 


: 7 U.S.C. 1989, 42 U.S.C. 1480, '5 
U.S.C. 301, 7 CFR 2.23, 7 CFR 2.70 


Subpart D—Rural Housing Program 
Loans 


2. Sections 1980.301-1980.400 of 
subpart D and Exhibits B, D, E, and F 
are revised and Exhibits G, I, and J are 
added to read as follows: 


Subpart D—Rural! Housing Loans 
§ 1980.301 introduction. 

{a) Policy. This subpart contains 
regulations for single family Rural 
Housing [RH) loan guarantees by the 
Farmers Home Administration (FmHA) 
and applies to lenders, borrowers, and 
other parties involved in making, 
guaranteeing, servicing, holding or 
liquidating such loans. 

(b) Program objective. The basic 
objective of the RH guaran 
program is to assist eligible households 
in obtaining adequate but modest, 
decent, safe, and sanitary dwellings and 





Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1981 / Rules and Regulations © 15753 


related facilities for their own use in 
sound RH 


guarant 
issued under this subpart are limited to 
loans to applicants with incomes that do 
not exceed median income limits as 


supplements to this subpart without the 
prior approval of the Assistant 
administra 


Protection Act provides that the 
applicant may not be denied assistance 
based on receipt of income from public 
assistance or because the applicant has, 
in good faith, exercised any right 
provided under the Act. 


§ 198D.302 Definitions. 

The following definitions are 
applicable to RH loans: 

The party applying to a 

Lender for a lean. 

Approval official. An PmHA 
employee with delegated loan approval 

authority under ee 

of this chapter consistent with 


Borrower. All parties who are liable 


for the loan or any part of it. A cosigner 
is not considered a borrower. 
Conditional 


BP re ae rar ner oma 
waeitesinatleieas 2 
gainful activity by reason a 
medically determinable 
mental impairment expected to isenenibie 
death or which has jasted or is expected 
to last for a continuous period of not 
less than 12 months. In the case of an 
individual who has attained the age of 
55 and is blind, disability is defined as 
inability by reason of such blindness to 
engage in 


engaged 
with some regularity over a substantial 


period of time. 
Se re 


age 22; 

(c) Is likely to continue indefinitely; 
(d) Results in substantial functional 
limitations in 1 or more of the following 

areas of major life activity: 


(1) Self-care, 
(2) Receptive and expressive 


(3) Learning, 
(4) Mobility, 


(5) Self-direction, 
reas 
(7) Economic self-suffi 


[aeedaeemmanitee 
combination and sequence of special 
care, treatment, or other services which 
are of lifelong or extended duration and 
are planned and 


Displaced homemaker. An individual 
who is an adult; has not worked full- 
time full year (2,080 hours) in the labor 
force for a number of years but has 


in 
pon tn obtaining or upgrading 


(a) A person who is the head, spouse, 
or sole member of a household and who 
is 62 years of age or older, or who is 
handicapped or disabled and is the 


 O 
(b) Two or more unrelated elderly 
{age 62 or older}, disabled, or 
handi persons who are living 
— at least one of whom is the 
or co-applicant/co- 


ease 
(c) In the case of a family where the 
borrower/co-borrower 


member(s) shall continue to be 
classified as an “elderly family” for the 
purpose of incoms 
even the surviving member(s) 
may not oa the definition of elderly 
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loan under this subpart. A first time 
home buyer includes displaced 
homemakers and single parents even 
though they might have owned, or 
resided in, a dwelling with a spouse. 

Guaranteed Joan. A loan made, held, 
and serviced by a Lender for which 
FmHA has entered into an ent 
with the Lender in accordance with this 
subpart. 

Handicapped person. A person having 
a physical or mental impairment which: 

(a) Is expected to be of long or 

te duration; 

(b) Substantially impedes his or her 
ability to live independently. 

(c) Is of such a nature that the 
person's ability to live independently 
could be improved by more suitable 
living conditions. Form FmHA 1944-4, 
“Certification of Disability or 
Handicap,” will be used to verify 
handicap in cases where State Review 
Board or Social Security records are not 
available. 

Household or family. The applicant, 
co-applicant, and all other persons who 
will make the applicant's dwelling their 
primary residence for all or part of the 
next 12 months. The temporary absence 
of a child from the home due to 
placement in foster care shall not be 
considered in considering family 
composition and size. Foster children 
placed in the borrower's home and live- 
in aides shall not be counted as 
members of the household. 

Interest assistance. Loan assistance 
payments made by FmHA to the Lender 
pre = the borrower. 

ler. The organization making, 
holding, and servicing the loan which is 
guaranteed under the provisions of this 
subpart. The Lender is also the party 
requesting the guarantee. The Lender 
includes an entity purchasing an FmHA 
guaranteed loan. A purchasing Lender 
acquires all the privileges, duties, and 
responsibilities of the originating 
Lender. The Lender is primarily 
responsible for originating, 
underwriting, servicing, and, where 
necessary, liquidating the loan and 
disposing of the property in a manner 
consistent with maximizing the 
government's interest. 

Lender Agreement for Guaranteed 
Single Family Housing Loans (Form 
FmHA 1980-16). The signed master 
agreement between FmHA and the 
Lender setting forth the Lender’s loan 
responsibilities when the Loan Note 
Guarantee is issued. 

Loan Note Guarantee and Assignment 
Guarantee Agreement (Form FmHA 
1980-17). The signed Commitment 
issued by FmHA setting forth the terms 
and conditions of the guarantee. 


Manufactured home, A structure built 
to the Federal Manufa yrured Home 
Construction and Safe'y Standards and 
FmHA thermal requireyents. 

Master Interest Assi..jance and 
Recapture Agreement wth Promissory 
Note (Form “ive ee ‘ 
agreement between Fmi\ 
borrower, and the Lend’ which 
provides the basis for psyment and 
recapture of interest assijtance. 

Minimum adequate sii. The smallest 
area sufficient for the dw'jlling, an 
adequate water supply and waste —_—- 
disposal system, related f§cilities, and a 


~ yard to be built, purchasex,, or 


refinanced. It is usually noj more than 1 
acre of non-income produc‘ng land 
unless more is needed to provide for a 
safe and adequate water supply and 
waste disposal system. 

Minor. A person under 18 years of 
age. Neither the applicant, cc-applicant, 
or spouse may be counted as a minor. 
Foster children placed in the borrower's 
home are not counted as minors for the 
purpose of determination of annual or 
adjusted income. 

Net family assets. Include: 

(a) The value of equity in real 
property, savings, IRA's, demand 
deposits, and the market value of stocks, 
bonds, and other forms of capital 
investments, but exclude: 

(1) Interests in Indian Trust land, . 

(2) The value of the dwelling and a 
minimum adequate site, 

(3) Cash on hand which will be used 
to reduce the amount of the loan, 

(4) The value of necessary items of 
personal property such as furniture and 
automobile(s), and the debts against 
them, 

(5) The assets that are a part of the 
business, trade, or farming operation in 
the case of any member of the 
household who is actively engaged in 
such operation, and 

(6) The value of a trust fund that has 
been established and the trust is not 
revocable by, or under the control of, 
any member of the household, so long as 
the funds continue to be held in trust. 

(b) The value of any business or 
household assets disposed of by a 
member of the household for less than 
fair market value (including disposition 
in trust, but not in a foreclosure or 
bankruptcy sale) during the two years 
preceding the date of application, in 
excess of the consideration received 
therefor. In the case of a disposition as 
part of a separation or divorce 
settlement, the disposition shall not be 
considered to be less than fair market 
value if the household member receives 
important consideration not measurable 
in dollar terms. 


‘Vedaral Register / Vol. 56, No. 74 / Wednesitay, April 17, 1901' / Rules ‘and Regulations 


Packager. A builder, developer, real 
estate agent, or other party who obtains 
and presents one or more completed 
applications for guaranteed RH loans to 
a Lender. 

Rural area. An area meeting the 
requirements of § 1980.311 of this 
subpart. Rural areas are designated on 
maps available in the FmHA Office 
servicing that area. 

Single parent. An individual who is 
unmarried or legally separated from a 
spouse and has custody or joint custody 
of one (1) or more minor children or is 
pregnant. 

State Director. Director of FmHA 
programs within a State Office area. For 
the purposes of this subpart, State 
Director includes Rural Housing Chiefs 
and State Office Rural Housing 
Specialists. 

Veteran. A veteran is a person who 
has been discharged or released from 
the active forces of the United States 
Army, Navy, Air Force, Marine Corps, or 
Coast Guard under conditions other 
than dishonorable discharge including 
“clemency discharges” and who served 
on active duty in such forces: (a) From 
April 6, 1917 through March 31, 1921; (b) 
from December 7, 1941 through 
December 31, 1946; (c) from June 27, 1950 
through January 31, 1955; or (d) for more 
than 180 days, any part of which 
occurred after January 31, 1955, but on 
or before May 7, 1975. 


$§ 1980.303-1980.307 [Reserved] 


$1980.308 Full faith and credit. 


The Loan Note Guarantee constitutes 
an obligation supported by the full faith 
and credit of the United States and is 
incontestable except for fraud or 
misrepresentation of which the Lender 
has actual knowledge at the time it 
becomes such Lender or which the 
Lender participates in or condones. A 
note which provides for the payment of 
interest on interest shall not be 
guaranteed. Any guarantee or 
assignment of a guarantee attached to or 
relating to a note which provides for the 
payment of interest on interest is void. 
Notwithstanding the prohibition of 
interest on interest, the loan may be 
reamortized within its remaining term 
with written concurrence of FmHA. The 
Loan Note Guarantee will be 
unenforceable to the extent any loss is 
occasioned by violation of usury laws, 
negligent servicing, or failure to obtain 
the required security regardless of the 
time at which FmHA acquires 
knowledge of the forgoing. Negligent 
servicing is defined as the failure to 
perform those services which a 
reasonably prudent Lender would 
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perform in servicing its own loan 
portfolio of loans that are not 
guaranteed. The term includes act only 
the concept of a failure to act, but also 
not acting in a timely manner, or acting 
contrary to the manner in which a 
reasonably prudent Lender would act up 
to the time of loan maturity or until a 
final joss is paid. Any losses occasioned 
will be unenforceable to the extent that 
loan funds are used for purposes other 
than those approved by FmHA in its 
conditional Commitment for guarantee. 
The Loan Note Guarantee shall not 
cover interest accruing after the Lender 
acquires the security or the foreclosure 
— been held, whichever occurs 
irst. 


§1980.309 Lender participation in 
guaranteed RH leans. 


(a) Qualification. The following 
originating lenders are eligible to 
participate in the FmHA guaranteed RH 
loan program upon presentation of 
evidence of said approval and execution 
of Form FmHA 1980-16, “Lender 
Agreement for Guaranteed Single 
Family Housing Loans” (Exhibit D to 
this subpart). 

(1) Any lender, including State 
Housing Agencies, approved as a 
supervised or nonsupervised mortgagee 
for submission of 1-4 family housing 
applications for Federal Housing 
Mortgage Insurance; 

{2) Any fender approved by the 
Federal National Mortgage Association 
(Fannie Mae) for participation in one to 
four family mortgage 

(3) Any ‘catrote approved by the 
Federal Home Loan Mortgage 
Corporation (Freddie Mac) for 
participation in one to four family 
mortgage loans, 

(4) A Farm Credit System (FCS) 
institution with direct lending authority, 

(5) Any lender participating in other 
FmHA guaranteed foan 

(b) Lender approval. A Lender listed 
in paragraph {a} of this section must 
request a determination of eligibility in 
order to participate as an originating 
lender in the program. 

(1) The Lender must provide the 
following information to FmHA: 

(i) The Lender’s ID number and the 
criteria under paragraph {a) of this 
section, which the Lender meets, 

(ii) The name of an official of the 
Lender who will serve as a contact for 
FmHA regarding the Lender’s 
guaranteed leans. — 

(iii) A list of names, titles, and 
responsibilities of the Lender's principal 

rs. 

(iv) Copies of financial statements, 
budgets, loan agreements, analysis 


sheets, recordkeeping methods, security, 
and other forms to be used. 

(v) An outline of the Lender's internal 
loan criteria for issues of credit history 
and repayment ability. 

(2) The Lender must: 

{i) Process and service FmHA 
cs ee a aE 


FmHA regulations. 

fii) Permit FmHA employees or its 
designated representatives to examine 
page oe eri: on a am 
to any FmHA jean 

(iii) Be ee e for the s servicing of 
the loan, or if the loan is to be sold, sell 
only to an entity which is either: 

(A) A mortgagee approved by the 
Department of Housing and Urban 


(HUD), or 

{B) A lender approved by Fannie Mae 
or Freddie Mac to ae na 
to-four family mortg 

(iv) Use forms whi: a been 
approved by the Federal Housing 
Administration (FHA), Fannie Mae, 
Freddie Mac, or, for FCS Lenders, use 
the appropriate FCS forms. 

(c) FmHA review for Lender 
eligibility. The State Director, or 
designee, will assure that the Lender's 
request for eligibility to originate loans 
is complete, and notify the Lender 
within 15 calendar days of the receipt of 
a request of the decision or the need for 
additional information. The following 
are the steps required for reviewing a 
request for Lender eligibility: 

(1) Check current “Lists of Parties 
Excluded from Federal Procurement/ 
Norprocurement Programs” to 
determine whether the Lender or any of 
its principal officers have been debarred 
from doing business with the 
government. 

(2) Review and verify the Lender's 
evidence of approval under paragraph 
(b) of this section. 

{d) Handling applications for Lender 
eligibility. Upon determination of a 
Lender's eligibility to originate loans, 
FmHA and the Lender will execute Form 
FmHA 1980-16. The application material 
will be retained by the State Director for 
all eligible Lenders. 

(e) Lender sale of Guarantee Loans. 
Loans guaranteed under this subpart 
may be sold only to entities which meet 
the qualifications on paragraphs {e) (1) 
and {2} of this section. Such entities are 
referred to as a Lender and are to be 
treated as a Lender for all purposes 
under this subpart. The parties to the 
sale of any guaranteed loan must sign 
Form FmHA 1980-11, “Assignment & 
Assumption Agreement.” 

{1} The entity must be {i) A mortgagee 
approved by HUD or {ii} a lender 
approved to sell and service one-to-four- 
family mortgage loans as approved by 


Fannie Mae or Freddie Mac. The entity 
may also be Fannie Mae or Freddie 
Mac. 

al? The Lender will provide to FmHA 

e 

(i) Evidence of FHA, Fannie Mae, or 
Freddie Mac approval; 

(ii) Lender’s identification number; 

{iii) The name of an official of the 
Lender who will serve as a contact for 
FmHA regarding the Lender's 
guaranteed loans; 

(iv) Copies of financial statements, 
budgets, loan agreements, analysis 
sheets, recordkeeping methods, security, 
and other forms to be used. 

(v) An agreement to permit FmHA or 
its designated representatives to 
examine or audit all records and 
accounts related to amy FmHA Joan 
guarantee. 

(f) Lender responsibility. The Lender 
will be responsible for the servicing and 
liquidation {if necessary) of the loan. 

Lender may use agents, 
correspondents, branches, financial 
experts, or other institutions in carrying 
out its responsibilities. Lenders are fully 
responsible for their own actions and 
the actions of those acting on the 
Lender's behaif. 

(1) Processing. The Lender must abide 
by limitations on loan purposes, loan 
limitations, interest rates, and terms set 
forth in this subpart. The Lender will 
obtain, complete, and submit to FmHA 
the items required in § 1980.353 {d) of 
this subpart. 

(2) Servicing. Lenders are fully 
responsible for servicing and protecting 
the security for all guaranteed loans. 

(3) Liquidation. The Lender will 
complete any tiquidation of loans 
guaranteed under the provisions of Form 
FmHA 1980-18. Loss claims will be 
submitted on Form FmHA 1980-20, 
“Rural Housing Guarantee Report of 
Loss.” The loss report will be 
accompanied by supporting information 
to outline disposition of all security 
pledged to secure the loan. The Lender 
shall also collect the debt from other 
assets of the borrower to the extent 
‘possible. 

(4) Counseling. Lenders are 
encouraged to offer or provide for home 
ownership counseling. Lenders may 
require first-time home buyers to 
undergo such counseling if it is 
reasonably available in the local area. 

{g) Monitoring a Lender's servicing of 
Joans. FmHA will conduct certain 
reviews of the Lender’s operations as 


- provided below. If the State Director 


determines that the Lender is not 
fulfilling the obligations of Form FmHA 
1980-16 or that the Lender fails to 
maintain the required criteria, the 
Lender will be notified in writing of the 
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deficiencies and allowed a maximum of 
30 days to correct them. If the Lender 
fails to make the required corrections, 
tie State Director will proceed as 
provided in |p ar (h) of this section. 

(1) Spot check review. The State 
Director, or designee, will review at 
least 10 percent of the outstanding loans 
serviced by each Lender every two 
years, or more often if necessary. The 
review will include an examination of 
the Lender's loan processing and 
servicing as follows: 

(i) The incidence of first-year 
delinquency on loans made by the 
Lender; 

(ii) Any reviews conducted of the 
Lender's portfolio; 

(iii) Loan servicing actions taken by 
the Lender; 

(iv) Any other information regarding 
the Lender. 

(2) Loan processing review for new 
Lenders. The approval official will make 
a complete review of the first five loans 
developed by a newly eligible Lender to 
assure compliance with, and 
understanding of, FmHA regulations and 
will also do a review of a random 
sampling of not less than five percent of 
the Lender's loans annually for the next 
three years. Thereafter, the Lender will 
be subject to the review provided in 
paragraph (g)(1) of this section. 

(3) Other reviews. FmHA may 
conduct other reviews of the Lender's 
operations, as related to the FmHA RH 
loan guarantee program, when the State 
Director determines that a review is 
needed based on factors such as loan 
delinquencies, loan losses, failure to 
submit required reports, or other such 
reasons related to assuring that the 
Government's interest is adequately 
protected. 

(h) Termination of Lender eligibility. 
Once eligibility is established the 
Lender remains eligible as long as the 
Lender meets the criteria in paragraph 
(a) of this section unless that Lender's 
status is revoked by FmHA or by 
another Federal agency. This means that 
a new Form FmHA 1980-16 will be 
executed upon the expiration of the two- 
year period provided in the previous 
Form FmHA 1980-16 unless the Lender's 
eligible status is revoked in the 
meantime. The State Director shall 
revoke the eligible Lender status of any 
Lender who fails to comply with 
requirements of paragraph (b) or (e) of 
this section. Status will also be revoked 
if the Lender violates that terms of Form 
FmHA 1980-16, or fails to properly 
service any guaranteed loan, or fails to 
adequately protect the interests of the 
Lender and the Government. If the 
eligible Lender status of a Lender has 
been revoked, the Lender will continue 


to service any outstanding loans 
guaranteed under this subpart which are 
held by said Lender. Revocation of 
eligible Lender status could result in the 
Lender being debarred by FmHA. In 
seeking to debar the Lender, FmHA will 
comply with the provisions of subpart M 
of part 1940 of this chapter. A Lender 
that has been debarred will obtain the 
services of another Lender that meets 
the provisions of this subpart to service 
any outstanding loans teed under 
this subpart which are held by said 
Lender. 

(i) FmHA responsibility—{1) Lender 
Agreement. The State Director will 
maintain the originals of Forms FmHA 
1980-16 in an operational file for each 
eligible Lender. A copy of Form FmHA 
1980-16 will also be placed in the FmHA 
borrower's docket-at the time Form 
FmHA 1980-17 is issued. 

(2) Other provisions. The FmHA 
contact point for Lenders regarding loan 
guarantees shall be the County Office 
which serves the area in which the 
security is located. 


§ 1960.310 Loan purposes. 


A loan may be guaranteed if the 
principal purpose of the loan is housing 
acquisition and the loan will be made to 
an applicant who has been determined 
eligible in accordance with § 1980.345 of 
this subpart: 

(a) To purchase a new dwelling, or 
purchase and improve an existing 
dwelling, and provide related facilities 
for use by the applicant as a primary 
residence. Related facilities includes 
such items as a garage or storage shed. 

(b) To refinance secured or unsecured 
non-FmHA debts that meet the 
following: 

(1) If a portion of a loan of $5,000 or 
more is necessary for repairs to correct 
major deficiencies to make the dwelling 
decent, safe, and sanitary, an existing 
debt which meets the requirements of 
paragraphs (b)(2)(i) and (b)(2)(ii) of this 
section may be refinanced regardless of 
delinquency, if necessary for the 
applicant to have repayment ability for 
the existing loan and the requested loan 
for repairs. 

(2) Debts or costs incurred after the 
date of application, but before the loan 
was closed, may be refinanced if the 
costs were incurred for fees for legal, 
architectural, and other technical 
services, or for materials, construction, 
or site acquisition. These costs may be 
included in the loan when: 

(i) The applicant is unable to pay the 
costs from personal resources and 
failure to authorize the use of loan funds 
would jeopardize the applicant's ability 
to repay the loan; and 


(ii) The construction or repair work 
conforms to that shown on the 
applicable plans and-specifications, and 
the costs were incurred for authorized 
loan purposes. 

(c) A loan made under paragraph (a) 
of this section may be used to: 

(1) Purchase in fee title, a minimum 
adequate site, as outlined in § 1980.316 
of this subpart, on which improvements 
are or will be located, if the applicant 
does not own an adequate site. 

(2) Pay reasonable acquisition cost for 
an adequate leasehold interest in a 
minimum adequate site at the time an 
initial guaranteed loan is made. 

(3) Provide an adequate and safe 
water supply and/or an adequate 
sewerage facility. 

(4) Provide site preparation, including 
— or sodding of lawns, 

oundation planting, trees, walks, yard 
fences, and driveways to building sites. 

(5) Purchase and install essential 
equipment in the dwelling including 
items such as a range, re tor, 
clothes washer, or clothes dryer, if these 
items are normally sold with dwellings 
in the area and if purchase of these 
— is not the primary purpose of the 

oan. 

(6) Provide special design features or 
equipment when necessary because of 
physical handicap or disability of the 
applicant or a member of the household. 

(7) Purchase and install approved 
energy saving measures and approved 
furnaces and space heaters which are a 
commonly used, economical, and 
dependably available type of fuel. 

(8) Provide storm cellars and similar 
protective structures. 

(9) Pay incidental expenses such as 
fees for tax monitoring service, 
architectural, appraisal, surveying, 
environmental, and other technical 
services. ; 

(10) Pay reasonable connection fees 
for utilities such as water, sewer, 
electricity, or gas, which the borrower is 
required to pay and cannot pay from 
other funds. 

(11) Pay real estate taxes which are 
due and payable on the building and/or 
site at the time of closing an initial loan, 
if this amount is not a substantial part of 
the loan. 

(12) Establish escrow accounts for the 
payment of real estate taxes and/or 
insurance premiums. 

(13) Provide living area for all 
members of the applicant’s household. 
including “extended family,” as 
provided in § 1980.313(g) and 
$ 1980.313(k) of this subpart. 

a legal services, title clearance, 

joan 
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(15) Pay points not to exceed the 
amount typical for the area (interest 
assisted borrowers only). 

(16) Purchase any stock in a 
cooperative lending agency that is 
necessary to obtain the loan. 

(17) Pay incidental expenses 
specifi authorized for manufactured 
housing in exhibit F of subpart A of part 
1944 of this chapter. 

(18) Provide for the rehabilitation of 
properties included in or eligible for 
inclusion in the National Register of 
Historic Places consistent with the 
Secretary of the Interior's Standards for 
Rehabilitation and Guidelines for 
Rehabilitating Historic Buildings. (GPO 
183-0-416-888) 


§ 1980.311 Rural area designation. 

The State Director is responsible for 
establishing rural area boundaries in 
accordance with the provisions of 
§ 1944.10 of subpart A of part 1944 of 
this chapter and this section. Lenders 
should utilize rural area designation 
maps supplied by FmHA to assure loans 
are made within eligible rural areas. 

(a) A rural area is an area which is. 
identified as rural in accordance with 
§ 1944.10 of subpart A of part 1944 of 
this chapter and is located at least 25 
miles from the urbanized area contained 
within a Consolidated Metropolitan 
Statistical Area (CMSA). Any city, 
place, town or village intersecting the 25 
mile limit(s) is not considered an eligible 
rural area. 

(b) The urbanized area of a CMSA is 
delineated in the Census PMSA Block 
number maps which are available from 
the Bureau of Census, Geography 
Branch, 1201 East 10th Street, 
Jeffersonville, Indiana 47132. 

(c) FmHA will maintain current 
county maps showing ineligible areas in 
the District and County Offices. These 
maps will be made available to the 
public on request. 


§ 1960.312 Loan limitations and special 
provisions. 


(a) Prohibited loan purposes. Loans 
will not be guaranteed if loan funds are 
to be used for: 

(1) Payment of construction draws. 

(2) The purchase of furniture or other 
personal property except for essential 
equipment and materials authorized in 
accordance with § 1980.310 of this 
subpart. 

(3) Refinancing FmHA debts, debts 
owed the Lender (other than 
construction/development, financing 
incurred in conjunction with the 
proposed loan), debts on a building site 
without a building, or debts on a 
manufactured home. 


(4) Purchase or improvement of 
income-produ 


purposes, or buildings not 
essential for RH purposes, or to buy or 
build buildings which are largely or in 
part specifically designed to 
accommodate a —w or income- 
producing en 
(5) Payment o' foun, charges, or 
commissions, such as finder’s fees for 
ackaging the applications or placement 

ees for the referral of a prospective 
applicant to FmHA. 

(6) Improving the entry of a 
homestead entryman or desert entryman 
prior to receipt of patent. 

(b) Limitations. The amount of the 
loan may not exceed the maximum 
dollar limitation of section 203(b)(2) of 
the National Housing Act (12 U.S.C. 
1702). These amounts are set forth in 
Exhibit K to this subpart (available in 
any FmHA Office). 

(1) A loan for the acquisition of a 
newly constructed dwelling may be 
made for up to 100 percent of the present 
market value, the selling price, or the 
cost of acquisition and development 
including those purposes in § 1980.310 of 
this subpart, whichever is less, provided: 

(i) The Lender provides to FmHA, all 
of the required approved building code 
certifications (eligible certifiers are 
listed in § 1924.5(f)(1)(iii)(A) of subpart 
A of part 1924 of this chapter), 
construction phase inspection reports, 
builder construction warranties, 
occupancy permits; and, 

(ii) A certification that the dwelling 
conforms to FmHA Thermal Standards 
(exhibit D to subpart A of part 1924 of 
this chapter). 

(A) The builder may certify 
conformance with FmHA Thermal 
Standards contained in paragraph IV A 
of exhibit D to subpart A of part 1924 of 
this chapter. 

(B) A qualified, registered architect or 
a qualified, registered engineer must 
certify conformance with FmHA 
Thermal Standards contained in 
paragraph IV C of exhibit D to subpart 
A of part 1924 of this chapter. 

(2) A loan for the acquisition of an 
existing dwelling and development in 
conan with the acquisition of an 
existing dwelling may be made for up to 
100 percent of the present market value, 
the selling price, or the cost of 
acquisition and development including 
those purposes in § re of this 

subpart, whichever is provided: 

(i) The Lender provides FmHA with 
all of the required approved building 
code certifications, development’ - 
permits, inspection reports/test results 
(structural, termite, water and sew 
electrical, roof, plumbing and inetliel 


cooling, etc.), construction 
(development) inspection reports, 
development warranties, occupancy 
permits; and, 

(ii) A certification that the dwelling 
conforms to FmHA Thermal Standards 
(exhibit D to subpart A of part 1924 of 
this chapter). 

(3) A subsequent loan for the repair or 
rehabilitation (as authorized in 
§ 1980.310 of this subpart) of a dwelling 
currently financed under this subpart 
may be made for up to 100 percent of the 
present market value less the unpaid 
debt or the actual cost of aa 
rehabilitation, whichever is less. 

(c) Subdivisions. Housing units may 
be financed in new or existing 
subdivisions approved by local, 
regional, State, or Federal government 
agencies before issuance of a 
Conditional Commitment for Guarantee. 
The subdivision must meet the 
requirements of subpart E of part 1901. 


§ 1980.313 Site and building requirements. 

(a) Rural area. The property on which 
the loan is made must be located in a 
designated rural area as defined in 
§ 1980.311 of this subpart. A nonfarm 
tract to be purchased or improved with 
loan funds must not be closely 
associated with farm service buildings. 

(b) Access. The property must be 
contiguous to and have direct access 
from a street, road, or driveway. For 
properties having access from a 
driveway, the maintenance cost for the 
driveway must be considered when 
determining the applicant's repayment 
ability. Streets and roads must be 
dedicated to and accepted by a public 
body which shall be responsible for 
continuous maintenance. Generally, 
streets and roads must be hard surfaced. 
When local ordinances and codes do not 
require hard surface streets, an all- 
weather surface, approved and 
maintained by a public body, may be 
accepted. 

(c) Site. A nonfarm tract on which a 
loan is to be made may not be larger 
than a minimum adequate site which is 
the smallest area sufficient for the 
dwelling, an adequate water and/or 
waste disposal system, other related 
facilities, and a yard. An applicant who 
is the owner of a larger than minimum 
adequate site is expected to liquidate 
the excess portion(s) as a condition of 
the loan uniess a waiver is granted in 
accordance with paragraph (d) of this _ 
section. Minimum adequate sites are: 

(1) Scattered sites of 1 acre or less. 

(2) House sites of 1 acre or less within 
a subdivision environment. 

(3) Served by dependably available 
State or local government approved 
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water and water/waste disposal 


operation of the facilities. 

(d) Waiver provision. The District 
ee may make soa —- the 
size limits in p ph (c) 

a y-case basis when it 


(1) Minimum adequate sites are not 
available in the area, the value of the 
total site is comparable to the value of a 
minimum adequate site, and the extra 
land does not qualify as a minimum 
adequate site, or 

(2) Zoning ordinances which require 
lots in excess of the limits set forth in 
paragraph (c) of this section were 
established because additional land is 
needed to protect the water supply and/ 
or provide an adequate waste disposal 
system, or the zoning complies with 
either an established State or National 
environmental plan or a State law. 

(e) Environmental concerns. The 
FmHA approval official will comply 
with the siting and environmental 
requirements contained in subpart G of 
part 1940 of this chapter. FmHA State 
environmental coordinators will assure 
that County Supervisors are aware of 
environmentally sensitive areas. 

(f) Modest house. Dwellings financed 
must provide decent, safe, and sanitary 
housing and be modest in size, design, 
and cost. 

(g) Thermal standards. Dwellings 
financed shall meet the standards 
outlined in exhibit D to subpart A of 
part 1924 of this chapter (available in 
any FmHA Office). 

th) Existing dwellings. Priority should 
- — to financing structurally sound 

ting dwellings in areas with a good 
coe of competitively priced, suitable 
housing stock. Applicants should be 
counseled regarding the type of housing 
necessary to meet their current needs. 
The cost advantage of an existing 
dwelling should not be offset by a higher 
cost of utilities and maintenance. Loan 
guarantees will not be issued on an 
existing manufactured home unless it is 
already financed with an insured 
section 502 RH loan or a guaranteed 
loan made under this subpart, or is 
being sold from FmHA inventory. 
Existing dwellings must be inspect 


inspections, 
determine that the dwelling meets the 
criteria listed below. The sale agreement 
must identify the party {i.e., purchaser or 
seller) who has responsibility to obtain 
and pay for these inspections and 


bpart B of of this cha 
su part 1955 pter. 
Inspections are not required on public 
water and public wastewater disposal 
systems. The inspector will: 

(1) Determine that the dwelling is 
structurally sound, functionally 
eee oe 


gen 
Guide 2, subpart A, part 1924 of this 
chapter (available in any FmHA Office). 
(2) Determine that the dwelling is 
consistent with program objectives to 
provide only housing that is modest in 
size, cost, and design. 
awe — that the dwelling meets the 
standards d in exhibit D, 
ae IV B, subpart A, part 1924 of 
this cha 


8 ; 

(4) Certify that the dwelling has 
adequate electrical, plumbing, heat, 
water, and wastewater disposal 
systems, and is free of termites. 

(i) Repairs. Any dwelling financed 
with an FmHA guarantee must be 
structurally sound, functionally 
adequate, and placed in good repair 
with loan funds. Manufactured homes 
will not be repaired except for situations 
involving subsequent loans in 
connection with a credit sale or repair of 
a unit currently financed with a loan 
guaranteed under this subpart. Repairs 
required as a condition of the loan will 
be performed in accordance with 
§ 1924.6 of subpart A of part 1924 of this 
chapter after loan closing. 

(j) Improvements. Improvements 
financed with guaranteed loan funds 
must be on land in a rural area, which 
after loan closing, is part of a tract 
owned by the borrower in accordance 
with § 1980.313(a) of this section. 

(k) Manufactured homes. Only units 
approved by FmHA, purchased through 
FmHA approved dealer-contractors, 
may be guaranteed under this subpart. 
The Lender may obtain a list of FmHA 
approved models and dealer-contractors 
from any FmHA Office in the area 

served. 

(1) Loans may be guaranteed for the 

following purposes when the security 
covers both the unit and the lot: 

(i) A new unit on a site owned or 
purchased by the applicant which meets 
the requirements and limitations of this 
section or a leasehold meeeting the 
provisions of § 1980.314 of this subpart. 

(ii) Site development work consistent 
with the requirements of Exhibit J of 
subpart A of part 1924 of this chapter. 

(iii) Subsequent loans in accordance 
with § 1980.312(b)(3) of this subpart. 
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(iv) Transportation and set-up costs 
for a new 

(2) Loans may not be guaranteed for: 

(i) An existing unit and site unless it is 
already financed with a Section 502 RH 
insured or guaranteed loan, it is being 
sold from FmHA inventory, or it is being 
sold from the Lender’s inventory 
provided the Lender acquired 
possession of the unit through a loan 

under this subpart. 

(ii) The purchase of a site without also 
financing the unit. 

(iii) Existing debts owed by the 
applicant/borrower. 

{iv) A unit without an affixed 
certification label indicating the unit 
was constructed in accordance with the 
Federal Manufactured Home 
Construction and Safety Standards. 

(v) Alteration or remodeling of the 
unit when the initial loan is made. 

(vi) Furniture, including movable 
articles of personal property such as 
drapes, beds, bedding, chairs, sofas, 
lamps, tables, televisions, radios, stereo 
sets, similar items. This does not include 
items such as wall-to-wall carpeting, 
refrigerators, ovens, ranges, clothes 
washers or dryers, heating or cooling 
equipment, or similar items. 

(vii) Any unit not constructed to the 
FmHA thermal standards as identified 
by an affixed label for the winter degree 
day zone where the unit will be located. 

(viii) Repairs unless authorized in 
paragraph (k)(2)(i) of this section. 


§ 1980.314 Loans on leasehoid interests. 


A loan may be guaranteed if made on 
a leasehold owned or being acquired by 
the applicant when the Lender 
determines that long-term leasing of 
homesites is a well established practice 
and such leaseholds are freely 
marketable in the area provided the 
Lender determines and certifies to 
FmHA that: 

(a) Unable to obtain fee title. The 
cnsacese is unable to obtain fee title to 

the property. 

(b) Unexpired term. (1) The lease has 
an unexpired term of at least 40 years 
from the date of approval. A lease for 25 
years with an option to the lessee to 
renew for an additional 15 years would 
be considered a 40 year lease. 

(2) When a lease is in existence at 
least one year prior to the date of loan 
approval, a housing a may be 
guaranteed e term 
of the lease is at least 50 percent longer 


lease be less than 15 years. 
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§ 1960.315 [Reserved] 


$ 1980.316 Environmental requirements. 
The requirements of subpart G of part 
1940 of this chapter apply to loan 
guarantees made under this subpart. 
Lenders and applicants must cooperate 
with FmHA in the completion of these 
requirements. Lenders must become 
familiar with these requirements so that 
they can advise applicants and reduce 
the probability of unacceptable 
applications being submitted to FmHA. 
environmental reviews will be 
completed by the appropriate FmHA 
officials. FmHA may require that 
Lenders and/or applicants obtain 
information for completing 
environmental assessments when 
necessary. The County Supervisor will 
utilize the State Natural Resource 
Management Guide (available in any 
FmHA Office) to assist in the 
completion of the environmental review. 


§ 1960.317 Equal opportunity and 
nondiscrimination requirements 


(a) Compliance. Loans guaranteed 
under this subpart are subject to the 
provisions of various civil rights 
statutes. FmHA and the Lender may not 
discriminate against any person in 
making guaranteed housing loans 
available, or impose different terms and 
conditions for the availability of these 
loans based on a person's race, color, 
familial status, religion, sex, age, 
physical or mental handicap, or national 
origin, provided the applicant possesses 
the capacity to enter into a legal 
contract for services. These 
requirements wil! be discussed with th 
applicant or packager, builder, fe 
developer, and other parties involved as 
early in the negotiations as possible. 

(b) Reporting. If there is indication of 
noncompliance with these requirements, 
such facts will be reported by the 
borrower, Lender, or FmHA personnel to 
the Administrator, FmHA or the 
Director, Equal Opportunity. Complaints 
and compliance will be handled by 
FmHA in accordance with subpart E of 
part 1901 of this chapter. 

(c) Forms and requirements. In 
accordance with Executive Order 11246, 
the following equal opportunity and 
nondiscrimination forms and 
requirements are applicable to certain 
cases involving construction as 
indicated. The borrower is responsible 
for seeing that the requirements of 
paragraphs (c) (1) through (5) of this 
section are met: 

(1) Compliance reports. No 
prospective contractor or subcontractor 
will be eligible for a contract or 
subcontract financed with a guaranteed 


loan until the contractor has filed all of 
the compliance reports required under 
"7d teal egpenteiy 

ual op, ity t. 
Before loan closing, cal haloes 
whose loan involves a construction 
contract of more than $10,000 must 
execute Form FmHA 400-1, “Equal 
Opportunity Agreement.” 

(3) Contract or subcontract in excess 
of $10,000. If the contract or a 
subcontract exceeds $10,000: 

(i) The contractor or subcontractor 
must submit Form FmHA 400-6, 
“Compliance Statement,” before or as a 
part of the bid or negotiation. 

(ii) An Equal Opportunity Clause must 
be part of each contract and 
subcontract. This clause is incorporated 
in Form FmHA 1924-6, “Construction 
Contract,” which may serve as a guide. 

(iii) With notification of the contract 
award, the contractor must receive Form 
FmHA 400-3, “Notice to Contractors and 
Applicants,” signed by the County 
Supervisor, with an attached Equal 
Employment Opportunity Poster. Posters 
in Spanish must be provided and 
displayed where a significant portion of 
the population is ee 

(iv) Under Executive Order 11246 and 
Executive Order 11375, the contractor or 
subcontractor, subject to the 
requirements of paragraph (c)(5) of this 
section, is prohibited from 
discriminating because of race, color, 
religion, sex, or national o to ensure 
equality of opportunity in all aspects of 
employment. 

(4) One hundred or more employees 
and contract or subcontract exceeds 
$10,000. If the contractor or 
subcontractor has 100 or more 
employees and the contract or 
subcontract is for more than $10,000: 

(i) In addition to meeting the 
requirements of paragraph (c)(3) of this 
section, each such contractor or 
subcontractor must file Standard Form 
100, “Equal Employment Opportunity 
Employer Information Report EEO-1,” 
with the Joint Reporting Committee 
within 30 days of the contract or 
subcontract award unless this report has 
already been submitted within the last 
12 months. 

(ii) An annual report must be filed on 
or before March 31, as long as the 
contractor or subcontractor holds a 
contract equal to $10,000 or more which 
is financed with a guaranteed loan. 

Failure to file timely, complete and 
accurate reports constitutes 
noncompliance with the Equal 
Opportunity Clause. Report forms are 
distributed by the Joint Reporting 
Committee and any questions on this 


- Form should be addressed by the 


contractor or subcontractor to the Joint 


Reporting Committee, 1800 G Street, 
NW., Washington, DC 20008. 

(5) Fifty or more employees and 
contract or subcontract exceeds $50,000. 
If the contract or subcontract is more 
than $50,000 and the contractor or 
subcontractor has 50 or more 
employees, in addition to the 
requirements of paragraph (c)(3) of this 
section, each such contractor or 
subcontractor must be informed that he 
must develop a written affirmative 
action compliance program for each of 
his establishments and put it on file in 
each of his personnel offices within 120 . 
days of the commencement of the 
contract or subcontract. 

(8) Compliance reviews. Compliance 
reviews must be made during 
construction inspections to determine 
whether the required posters are 
displayed, the facilities are not 
segregated, and there is no evidence of 
discrimination in employment. Findings 
of the borrower or Lender (when 
inspections are made) will be shown on 
Form FmHA 1924-12, “Inspection 
Report.” If there is any evidence of 
noncompliance, the borrower or Lender 
will be made to achieve voluntary 
compliance. If the effort fails, the 
Compliance Review Officer will report 
all the facts in writing to the ~ 
Administrator, ATTN: Equal 
Opportunity Officer. 

(7) Employee complaints. Any 
employee of or applicant for 
employment with such contractors or 
subcontractors may file a written 
complaint of discrimination with FmHA. 

(i) A written complaint of alleged 
discrimination must be signed by the 
complainant and should include the 
following information: 

(A) The name and address (including 
telephone number, if any) of the 
complainant. 

(B) The name and address of the 
person committing the alleged 
discrimination. 

(C) A description of the acts 
considered to be discriminatory. 

(D) Any other pertinent information 
that will assist in the investigation and 
resolution of the complaint. 

(ii) Such complaint must be filed not 
later than 180 days from the date of the 
alleged discrimination, unless the time 
for filing is extended by FmHA for good 
cause shown by the complainant. 


§ 1980.318 Flood or mudsiide hazard area 
precautions. 


(a) Project location. Projects located 
in special flood or mudslide hazard 
areas, as designated by the Federal 
Emergency Management Agency 
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(FEMA) may be financed under this 
subpart only if: 

(1) The community, as a result of such 
designation by FEMA as a special flood 
or mudslide prone area, has an 
— flood plain area management 
plan. 

(2) The project location and 
construction plans and specifications for 
new buildings or improvements to 
existing buildings comply with an 
approved flood plain area management 
plan in paragraph {a){1) of this section. 

(3) Potential environmental impacts 
and feasible alternatives have been fully 
considered by FmHA in accordance 
with the requirements of subpart G of 
part 1940 of this chapter. 

(b) Flood insurance. If project is 
located in a special flood or mudslide 
hazard area, flood insurance will be 
purchased by the borrower prior to loan 
closing and maintained thereafter. (See 
part 1806 subpart B of this chapter, 
FmHA Instruction 426.2). 


§ 1980.319 Other Federal, State, and local 
requirements. 

In addition to the specific 
requirements of this subpart, proposals 
financed with an FmHA guarantee will 
be coordinated with all appropriate 
Federal, State, and local agencies in 
accordance with the following: 

(a) Compliance with special laws and 
regulations. Applicants and/or Lenders 
will be required to comply with any 
Federal, State, or local laws, regulatory 
commission rules, ordinances, and 
regulations which exist at the time the 
loan guarantee is issued which affect the 
project including, but not limited to: 

(1) Organization and authority to 
design, construct, develop, operate, and/ 
or maintain the proposed facilities; 

(2) Borrowing money, giving security 
therefore, and raising revenues for the 
repayment thereof; 

(3) Land use zoning; 

(4) Health, safety, and sanitation 
standards; 

(5) Protection of the environment and 
consumer affairs. 

(b) In compliance. The applicant and/ 
or Lender will be in compliance with 
this section effective with the date of 
issuance of Form FmHA 1980-17. 


§ 1980.320 interest rate. 

The Lender will charge a single rate of 
interest for the entire note. The interest 
rate will not exceed any established 
usury rate. Loans guaranteed under this 
subpart must bear a fixed interest rate 
agreed upon by the borrower and the 
Lender and must not be more than the 
rate being authorized by VA or the 
current Fannie Mae rate, whichever is 
higher. 


§ 1980.321 Terms of loan repayment. 


(a) Note. Principal and interest shall 
be due and payable monthly as 
provided in the promissory note. 

(b) Term. The term for final maturity 
shall be thirty (30) years from the date of 
the note. Shorter or longer terms are not 
permitted. 


§ 1980.322 Loan guarantee limits. 

(a) The maximum loss payment under 
the guarantee of Single Family Housing 
Loans will be the lesser of: 

(1) Any loss of an amount equal to 90 
percent of the principal amount actually 
advanced to the Borrower, or 

(2) Any loss sustained by the Lender 
of an amount up to 35 percent of the 
principal amount actually advanced to 
the Borrower, plus any additional loss 
sustained by the Lender of an amount up 
to 85 percent of the remaining 65 percent 
of the principal amount actually 
advanced to the Borrower. 

(b) Loss includes only (1) Principal 
and-interest evidenced by the Note; (2) 
any loan subsidy due and owing; and (3) 
any principal and interest indebtedness 
on FmHA approved protective advances 
for protection and preservation of 
collateral. Interest (including any 
subsidy) shall be covered by the Loan 
Note Guarantee to the date of the final 
loss settlement when the Lender 
conducts liquidation of collateral in an 
expeditious manner. Net proceeds 
received from liquidation of the 
collateral will be used in calculating the 
amount of loss sustained by the Lender. 
If the Lender acquires the collateral, the 
net proceeds from collateral for 
calculating loss shall be determined by 
FmHA as follows: {i) The collateral will 
be appraised at its current market value 
as of the date of acquisition by the 
Lender then (ii) deduct from such 
appraised value an estimate of 
liquidation costs which will include an 
allowance for the estimated time the 
property will be held by the Lender. 


§ 1980.323 Guarantee fee. 


The Lender will pay a non-refundable 
fee in accordance with Exhibit K to 
FmHA Instruction 440.1 (available in 
any FmHA office). The fee may be 
passed on to the borrower. 


§ 1980.324 Charges and fees by lender. 


(a) Routine charges and fees. The 
Lender may establish the charges and 
fees for the loan, provided they are the 
same as those charged other applicants 
for similar types of transactions. 

(b) Late payment charges. Late 
payment charges will not be covered by 
the guarantee. Such charges may not be 
added to the principal and interest due 
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under any guaranteed note. Late charges 
may be made only if: 

(1) Maximum amount. The maximum 
amount does not exceed 4% of the 
payment due. 

(2) Routine. They are routinely made 
by the Lender in similar types of loan 
transactions. 

(3) Payments received. Payments have 
not been received within the customary 
time frame allowed by the Lender. The 
term “payment received” means that the 
payment in cash, check, money order, or 
similar medium has been received by 
the Lender at its main office, branch 
office, or other designated place of 
payment. 

(4) Calculating charges. The Lender 
agrees with the applicant, in writing, 
that the rate or method of calculating the 
late payment charges will not be 
changed to increase charges while the 
Loan Note Guarantee is in effect. 

(5) Interest-assisted loans. The Lender 
does not penalize or charge any fee to 
the borrower when the only delinquency 
is a loan subsidy payment(s), which the 
Lender is entitled to but has not 
received. 


§ 1980.325 Transactions which will not be 
guaranteed. 


(a) Lease payments. Payments made 
on a lease will not be guaranteed. 

(b) Loans made by other Federal 
agencies. Loans made by other Federal 
agencies will not be guaranteed. This 
does not preclude guarantees of loans 
made by an FCS institution with direct 
lending authority. This also does not 
preclude loans made by State and local 
government agencies assisted by a 
Federal agency. 


§§ 1980.326-1980.329 [Reserved]. 


§1980.330 Applicant equity requirements. 

The applicant is expected to reduce 
the need for loan funds using available 
nonessential asssets and/or cash on 
hand to the extent possbile. A loan to 
purchase a new or existing dwelling 
may be made up to the appraised 
market value of the security. 


§ 1980.331 Collateral. 


(a) General. The entire loan must be 
secured by a first lien on the housing 
being financed and the Lender will 
maintain this lien priority. The Lender is 
responsible for assurance that proper 
and adequate security is obtained, 
maintained in existence, and of record 
to protect the interests of the Lender and 
FmHA. The State Director in Hawaii is 
authorized to issue a State Supplement 
to permit inclusion of Department of 
Hawaiian Home Lands. 
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{(b) Third party liens, suits pending, 
etc. Among other things in obtaining the 
required security, it is necessary to 
ascertain that there are no claims or 
liens against the security or the 
borrower, and that there are no suits 
pending or anticipated that would affect 
the security or the borrower. 

(c) All collateral must secure the 
entire Joan. All collateral must secure 
the entire loan. The Lender will not take 
separate collateral, including but not 
limited to mortgage insurance, to secure 
that portion of the loan or loss not 
covered by the guarantee. 


§1960.332 [Reserved]. 
§ 1980.333 Promissory notes and security 
instruments. 


(a) Loan instruments. The Lender may 
use its own forms for promissory notes, 
real estate mortgages, including deeds of 
trust and similar instrurrents, and 
security agreements provided there are 
no provisions that are in conflict or 
otherwise inconsistent with the 
provisions of § 1980.309(b)(2)(iv) of this 

subpart. The Lender is responsible for 
determining that the security 
instruments are adequate. 

(b) Interest assistance instruments. 
FmHA will provide ithe Lender with the 
necessary forms and security 
instruments related to the interest 
assistance. The Lender will complete the 
Interest Assistance and Recapture 
Agreement, properly record the subsidy 
recapture lien, and forward the 
agreements and recorded instruments to 
FmHA. 


§ 1980.334 Appraisal of property serving 
as Collateral. 


An appraisal of all property serving as 
security for the proposed loan will be 
completed. A copy of the appraisal will 
be submitted to FmHA for review with 
the request for loan guarantee. The 
Lender may pass the cost of the 
appraisal on to the borrower. 

(a) Qualified appriaser. The Lender 
will use a qualified appraiser to make 
residential real estate appraisals. If the 
appraiser does not hold a designation 
from a professional appraisal 
organization that requires testing, 
continuing education, and experience as 
a condition of designation, the Lender 
will obtain the prior approval of FmHA. 
Appraisers may not discriminate against 
any person in making or performing 
appraisal services because of race, 
color, familial status, religion, sex, age, 
handicap, or national origin. 

(b) Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989 
(FIRREA) (12 USC 3331-3351). In those 
States which have implemented the 
FIRREA, the appraiser must be properly 


licensed or authorized, as 


The appraiser shall comply with the 
provisions set forth in the FIRREA. 

(c) Appraisal report. Residential 
appraisals will be completed using the 
sales comparison (market) and cost 
approach to market value. Factors such 
as race, color, familial status, religion, 
sex, age, handicap, or national origin are 
not valid considerations for appraisals 
and shall not be used. 

(1) Uniform Residential Appraisal 
Report (URAR). The appraiser will 
complete the URAR. 

(i) A cost handbook or building 
valuation manual approved by the 
Assistant Administrator, Housing will 
be used and the completed cost 
calculation sheet attached to the 
appraisal. 

(ii) Not less than three (3) comparable 
sales, which are not more than 12 
months old will be used unless the 
appraiser provides documentation that 
such comparables are not available in 
the area. 

(2) Supporting documentation. All 
mathematical calculations of 
adjustments, justification for 
adjustment, and a narrative explanation 
supporting any other adjustments will 
be attached to the appraisal. 

(3) Photographs. The appraisal report 
will include photographs which provide 
front, rear and side views of the subject 
property and each comparable sale used 
in the completion of the appraisal. 

(d) FmHA review. A desk review of 
the appraisal will be done by an FmHA 
staff person with designated appraisal 
authority prior to issuance of a 
conditional Commitment for guarantee. 
A field review will also be performed on 
at least one appraisal submitted by each 
appraiser each year by the State 
Director or designee. 

(1) Appraisals which are determined 
to be deficient and/or unacceptable will 
be returned to the Lender for corrective 
actions. 

(2) The Lender is responsible for 
communicating and initiating corrective 
actions with the appraiser. The 
corrected appraisals will be subject to 
the same review process described in 
this section. 


§§ 1980.335-1980.339 [Reserved]. 


§ 1980.340 Acquisition, construction, 
development, and cost overruns. 

(a) Acquisition of property. The 
Lender is responsible for seeing that any 
property to be acquired with loan funds 
is acquired as planned and that the 
required security is obtained. The 
Lender is also responsible for seeing 


that termite inspections area obtained if 
required in the area when an existing 
dwelling is financed. 

(b) Construction or development. The 
Lender and borrower are responsible for 
seeing that the loan purposes are 
accomplished and loan funds are 
properly utilized. This includes, but is 
not limited to seeing that: 

(1) The applicable development 
standards are adhered to. 

(2) Applicable laws, ordinances, 
codes, and regulations are complied 
with. 

(3) Drawings, specifications, and 
estimates are adequate. 

(4) Adequate water, electric, heating, 
waste disposal, and other necessary 
utilities and facilities are obtained. 

(5) Construction or development 
contracts contain adequate provisions 
for the undertaking and are properly 
awarded and executed, and contractors 
are bonded when the Lender determines 
that bonding is necessary. 

(6) Equal opportunity and 
nondiscrimination requirements are met. 
(See § 1980.317 of this subpart.) 

(7) Construction and development are 
performed expeditiously and properly, 
including inspections of sites and 
construction or development in various 
stages of completion to determine that 
work and material conform with the 
approved certified drawings and 
specifications and any other 
requirements. 

(8) Final payment is made only after 
final inspection has been made and the 
construction or development has been 
found proper in all respects. 

(9) A builder's warranty is issued 
when new construction, repair, or 
rehabilitation is involved, which 
provides for at least one year’s warranty 
from the date of completion of 
acceptance of the work. 

(10) No claims or liens exist against 
the borrower or the security. 


§ 1980.341 Inspections of construction 
and compliance reviews. 

(a) Qualified inspectors. Inspections 
will be made during construction by a 
construction inspector deemed qualified 
and approved by the Lender. In 
connection with inspections of 
construction, equal opportunity and 
nondiscrimination compliance reviews 
will be made as required by § 1980.317 
of this subpart. 

(b) Required inspections. The Lender 
will see that the following inspections 
are made in addition to any additional 
inspections the Lender deems 
appropriate: 
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(1) When footings and foundations are 
ready to be placed but prior to back 


(2) When shell is closed in but 
plumbing, electrical, and mechanical 
work are still exposed. 

(3) When construction is completed, 
prior to occupancy. 

(c) Water and water/waste disposal. 
The Lender will see that the water and 
water/waste disposal systems have 
been approved by a State or local 
government agency. 

§ 1980.342-1980.344 [Reserved] 
§ 1980.345 Applicant eligibility 
requirements for a guaranteed loan. 

Applicants who meet the 
requirements below are eligible for a 
loan guaranteed under this subpart. 

(a) Eligible income. The applicant's 
adjusted annual income determined in 
accordance with § 1980.352 of this 
subpart may not exceed the applicable 
income limit in Exhibit C of this subpart 
(available in any FmHA Office) at time 
of loan approval. 

(b) Adequate and dependable income. 
The applicant (and co-applicant, if 
applicable) has adequate and 
dependably available income. The 
applicant's history of income and the 
history of the typical annual income of 
others in the area with similar types of 
employment will be considered in 
determining whether the applicant's 
income is adequate and dependable. 

(1) A farm or nonfarm business loss 
must be considered in de 
repayment ability. 

(2) A loss may not be used to offset 
other income in order to qualify for or 
increase the amount of FmHA 
assistance. 

(c) Determining repayment ability. In 
considering whether the applicant has 
edequate repayment ability, the Lender 
may calculate-a Monthly Obligation to 
Income (MOTI) ratio. The applicant's 
MOTI should be calculated by dividing 
the applicant’s monthly obligations by 
monthly income. 

(1) Monthly obligation consists of the 
principal, interest, taxes, and insurance 
(PITT) for the proposed loan (less any 
interest assistance under this program 
or any other assistance from a State or 
County sponsored program, for which 
the applicant is eligible), home owner 
and other assessments, and the 
applicant’s long term debt obligations. 
Long term debt obligations — those 
debts with a 


remaining repaym: 
period of more than 6 months and. other 
shorter term debts that are considered 
to have a significant impact on 
repayment ability. 


(2) Income, forthe purpoe of 
determining the MOTI ratio includes the 
total gross income of the applicant, co- 
applicant, and any other member of the 
household who will be a party to the 


note. 

R (3) The es ee to 
ave er a omar or 

of the FmHA loan rea 

applicant’s MOTI otal is oo than or 

equal to 41 percent and the ratio of the 

proposed PITi to income does not 


exceed 29 percent. 

(4) Additional co-applicant. 
Applicants who do not meet the 
requirements of this section will be 
considered ineligible unless another 
adult(s) in the household has adequate 
income and wishes to join in the 
application as a co-applicant. The 
combined incomes then may be 
— in determining repayment 


ty 

(5) Cosigner. The Lender may accept a 
cosigner with dependably available 
income which is sufficient to repay the 
loan at the full note rate. The co 
must be an individual and may not be a 
member of the applicant's household. 
The Lender will obtain income 
verifications, credit reports, and 
financial statements from any 
cosigner(s) in accordance with 
§ 1980.353(f) of this subpart. 

(d) Credit history. The applicant must 
have a credit history which indicates a 
reasonable ability and willingness to 
meet obligations as they become due. 

(1) Any or all of the following are 
indicators of an unacceptable credit 
history unless the cause of the problem 
was beyond the applicant's control: 

(i) Incidents of more than one secured 
or unsecured debt payments being more 
than 30 days late if the incidents have 
occurred within the last 12 months. This 
includes more than one late payment on 
a single account. 

(ii) Loss of security due to a 
foreclosure if the foreclosure has 
occurred within the last 36 months. 

(iii) Outstanding tax liens or 
delinquent Government debts with no 
satisfactory arrangements for payments, 
no matter what their age as long as they 
are currently delinquent and/or due and 
payable. 

(iv) A court-created or affirmed 
obligation (judgment) caused by non- 
payment that is currently outstanding or 
has been outstanding within the last 12 
months. 

(v) Two or more rent payments paid 
30 days or more past due that have 
occurred within the last three years. 

(vi) Accounts which have been 
converted to collections within the last 
12 _ (utility bills, hospital bills, 
etc.). 


(vii) Collection accounts 
ts for 


(viii) Non-FmHA debts written off 
within the last 36 months. 

(2) The following will not indicate an 
unacceptable credit history: 

(i) “No history” of credit transactions 
by the applicant. 

(ii) A caleie which was 
discharged more than 36 months before 
application. 

(iii) A satisfied judgment or 
foreclosure with no loss of security 
which was completed 12 months before 
the date of application. 

(3) Instances of unacceptable credit 
history may be waived by the Lender 
when the applicant provides 
documentation that: 

(i) The circumstances were of a 
temporary nature, were beyond the 
applicant’s control and have been 
removed. Examples: loss of job; delay or 
reduction in government benefits, or 
other loss of income; increased expenses 
due to illness, death, etc.; or 

(ii) The adverse action or delinquency 
was the result of a refusal to make full 

payment because of defective goods or 
services or as a result of some other 
justifiable dispute relating to the goods 
or services purchased or contracted for. 

(e) Previous loan. The County 
Supervisor shall determine whether the 
applicant had any previous FmHA debt 
settled pursuant to part 1864 of this 
chapter (FmHA Instruction 456.1), or 
subpart B of part 1956 of this chapter or 
if debt settlement is being considered. 
The State Director must determine and 
document in the running case record 
that failure to pay the debt was the 
result of circumstances beyond the 
applicant's control, or the conditions 
which necessitated the debt settlement 
or release, other than weather hazards, 
disasters or price fluctuations, have 
been or will be removed by making the 
loan. 

(f) Maintenance. If the applicant has 
demonstrated inability to carry out the 
required obligations of the loan by 
recent failure to maintain a former 
residence in a habitable and responsible 
manner, unauthorized conversion of 
security, unauthorized alteration of the 
structure, or creating a public nuisance 
in or around a former residence, the 
Lender must: 

(1) Determine that the re 
contributing to such inability han have been 
removed and are not likely to recur, or 

(2) Fully document the evidence of 
such inability in the borrower's loan file 
to assure that the determination was not 
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(gs) Other Federal debts. The applicant 
is not delinquent on any tax and non-tax 
Coe nes oe no —ae 

t the applicant’s property for a 
debt owed to the Federal Government. 
The Lender will check the Department 
of Housing and Urban Development's 
Credit Alert Interactive 


The applicant must: 

(a) Qualify as one of the following: 

(1) A person who does not own a 
dwelling, or owns a dwelling which is 
not structurally sound, 
adequate, or large enough to 
accommodate the needs of the 
applicant, or 

(2) A farmowner without decent, safe, 
and sanitary housing for the 
farmowner's own use or for the use 
farm tenants, s farm - 
laborers, or farm manager. 

(b) Be without sufficient resources to 
provide the necessary housing or related 
facilities, and be unable to secure the 
necessary credit from other sources 
upon terms and conditions which the 
applicant could reasonably be expected 
to fulfill. 

(c) Be a natural person (individual) 
who resides as a citizen in any of the 50 
States, the Commonwealth of Puerto 
Rico, the U.S. Virgin Islands, Guam, 
American Samoa, the Commonwealth of 
the Northern Marianas, Federated 
States of Micronesia, and the Republics 
of the Marshall Islands and Palau, or a 
— who = in one of the 

oregoing areas being legally 
admitted to the U.S. for permanent 
residence or on indefinite parole. 

(d) Possess legal capacity to incur the 
loan obligation, and have reached the 
legal age of majority in the State, or 
have had the disability of minority 
removed by court action. 

(e) Have the potential ability to 
personally occupy the home on a 
permanent basis, if the loan is to 
provide housing for the applicant’s own 
use. Because of the probability of their 

ing after 


graduation, military 
duty and full-time students will not be 


granted loans unless: 

(1) The applicant, if military 
personnel, will be discharged at an early 
date (usually within one year). The 
family must continue to occupy the 


home in case the borrower is transferred 
to another duty station before discharge, 


(2) The applicant intends to make the 
home a permanent residence and there 
are reasonable prospects that 
seahusquiesionerdeieanaal 
area uation or 

(3) An ocelt member of the household 
will be available to make inspections if 
the home is being constructed. 


§$§ 1960.347-1980.350 [Reserved] 


§ 1880.351 Annual income. 

Annual income determinations will be 
thoroughly documented in the Lender’s 
case file. Historical data based on the 
past 12 months or previous fiscal year 
may be used if a determination cannot 
logically be made. Annual income will 
be calculated as follows: 

(a) Current verified income, either 
part-time or full-time, received by the 
applicant and all adult members of the 
household, including the spouse, is 
derived by multi , 

(1) An hourly wage by 2080 hours (for 
part-time employment use anticipated 
annual hours); or 

(2) A weekly wage by 52 weeks; or 

Pa tonsem: Antenatal el 

(4) A monthly wage by 12 months. 

(b) If the spouse or any other adult 
member of the household is not 
presently employed but there is a recent 
history of such employment, that 
person's income will be considered 
unless the applicant/borrower and the 
person(s) involved sign a statement that 
the person(s) is not presently employed 
and does not intend to resume 
employment in the foreseeable future, or 
if interest assistance is involved, during 
the term of the Interest Assistance 
Agreement. The statement will be filed 
in the applicant/borrower’s loan file. 

(c) Income from such sources a8 
seasonal type work of less than 12 
months duration, commissions, 
overtime, bonuses, and unemployment 
compensation will be computed as the 
estimated annual amount of such 
income for the ensuing 12 months. 

(d) The following are included in 
annual income: 

(1) The gross amount, before any 
payroll deductions, of wages and 
salaries, overtime pay, commissions, 
fees, tips, bonuses, and other 
compensation for personal services of 
all adult members of the household. 

(2) The net income from operation of a 
farm, business, or profession. Consider 
the following: 

(i) Expenditures for business or farm 
expansion and payments of principal on 
capital indebtedness shall not be used 
as deductions in determining income. A 


deduction is allowed in the manner 
prescribed by Internal Service 


Revenue 
(IRS) regulations only for interest paid 
in amortizing capital indebtedness. 


income. 
(iii) A deduction, based on straight 
ee in the 


purposes. 

(iv) Any withdrawal of cash or assets 
from the operation of a farm, business or 
profession will be included in income, 
except to the extent the withdrawal is 
reimbursement of cash or assets 
invested in the operation by a member 
of the household. 

(v) A deduction for verified business 
expenses, such as for lodging, meals 
and/or fuel, for overnight business trips 
made by salaried employees, such as 
long-distance truck drivers, who must 
meet these expenses without 
reimbursement. 

(3) Interest, dividends, and other net 
income of any kind from real or personal 
property, including: 

(i) The share received by adult 
members of the household from income 
distributed from a trust fand. 

(ii) Any withdrawal of cash or assets 
from an investment except to the extent 
the withdrawal is reimbursement of 
cash or assets invested by a member of 
the household. 

(iii) Where the household has net 
family assets, as defined in § 1980.302 of 
this subpart in excess of $5,000, the 
greater of the actual income derived 
from all net family assets or a 
percentage of the value of such assets 
based on the current passbook savings 


rate. 

(4) The full amount of periodic 
payments received from social security 
{including social security received by 
adults on behalf of minors or by minors 
intended for their own support), 
annuities, insurance policies, retirement 
funds, pensions, disability or death 
benefits, and other similar types of 
periodic receipts. 

(5) Payments in lieu of earnings, such 
as unemployment and disability 
compensation, worker's compensation 
and severance pay. 

(6) Public assistance except as 
indicated in paragraph (e){2) of this 
section. 
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(7) Periodic allowances, such as: 

(i) Alimony and/or child support 
awarded in a divorce decree or 
separation agreement, unless the 
payments are not received and a 
reasonable effort has been made to 
collect them through the official entity 
responsible for enforcing such payments 
and they are not received as ordered; or 

(ii) Recurring monetary gifts or 
contributions from someone who is not 
a member of the household. 

(8) Any earned income tax credit to 
the extent it exceeds income tax 
liability. 

(9) Any amount of educational grants 
or scholarships or VA benefits available 
for subsistence after deducting expenses 
for tuition, fees, books, and equipment. 

(10) All regular pay, special pay 
(except for persons exposed to hostile 
fire), and allowances of a member of the 
armed forces who is the applicant/ 
borrower or spouse, whether or not that 
family member lives in the unit. 

(11) The income of an applicant's 
spouse, unless the spouse has been 
living apart from the epplicant for at 
least 3 months (for reasons other than 
military or work assignment), or court 
proceedings for divorce or legal 
separation have been commenced. 

(e) The following are not included in 
annual income but will be considered in 
determining repayment ability: 

(1) Income from employment of 
minors (including foster children) under 
18 years of age. The applicant and 
spouse may never be considered minors. 

(2) The value of the allotment 
provided to an eligible household under 
the Food Stamp Act of 1977. 

(3) Payments received for the care of 
foster children. 

(4) Casual, sporadic or irregular cash 


(5) Lump-sum additions to family 
assets such as inheritances, capital 
gains, insurance payments included 
under health, accident, hazard, or 
worker's compensation policies, and 
settlements for personal or property 
losses (except as provided in paragraph 
(d)(5) of this section)., 

(6) Amounts which are granted 
specifically for, or in reimbursement of, 
the cost of medical expenses. 

(7) Amounts of education scholarships 
paid directly to the student or to the 
educational institution, and amounts 
paid by the Government to a veteran for 
use in meeting the costs of tuition, fees, 
books and equipment. Any amounts of 
such scholarships or veteran's 
payments, which are not used for above 
purposes and are available for 
subsistence, are considered to be 
income. Student loans are not 
considered income. 


(8) The hazardous duty pay to a 
service person applicant/borrower or 
spouse away from home and exposed to 
hostile fire. 

(9) Payments to volunteers under the 
Domestic Volunteer Service Act of 1973, 
including but not limited to: 

(i) National Volunteer Antipoverty 
Programs which include VISTA, Peace 
Corps, Service Learning Program and 
Special Volunteer Programs. 

i) National Older American 
Volunteer Programs for persons age 60 
and over which include Retired Senior 
Volunteer Programs, Foster Grandparent 
Program, Older American Community 
Services Program, and National 
Volunteer Programs to Assist Small 
Business and Promote Volunteer Service 
to Persons with Business Experience, 


. Service Corps of Retired Executives 


(SCORE) and Active Corps of 
Executives (ACE). 

(10) Relocation payments made 
pursuant to title II of the Uniform 
Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970. 

(11) Payments received under the 
Alaska Native Claims Settlement Act. 

(12) Income derived from certain 
submarginal land of the United States 
that is held in trust for certain Indian 
tribes. 

(13) Payments or allowances made 
under the Department of Health and 
Human Services Low-Income Home 
Energy Assistance Program. 

(14) Payments received from the Job 

Partnership Act. 

(15) Income derived from the 
disposition of funds of the Grand River 
Bank of Ottawa Indians. 

(16) The first $2,000 of per capita 
shares received from judgment funds 
awarded by the Indian Claims 
Commission or the Court of Claims, or 
from funds held in trust for an Indian 
tribe by the Secretary of the Interior. 

(17) Payments received from 
funded under title V of the Older 
Americans Act of 1965. 

(18) Any funds that a Federal statute 
specifies must not be used as the basis 
for denying or reducing Federal financial 
assistance or benefits. 

(f) Income of live-in aides who are not 
relatives of the applicant or members of 
the household will not be counted in 
calculating annual income and will not - 
be considered in determination of 
repayment ability. 


§ 1980.352 Adjusted annual income. 
Adjusted annual income is annual 
ae as aan = § 1980.351 of 
subpart less the following: 

(a) A deduction of $480 for each 
member of the family residing in the 
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household, other than the applicant, 
spouse, or co-applicant, who is: 

(1) Under 18 years of age; or ms ‘ 
(2) Eighteen years of age or older an 
is disabled or handicapped as defined in 

§ 1980.302 of this subpart; or 

A A full-time student aged 18 or 
ol 

(b) A deduction of $400 for any elderly 
Sa ees oe 
sul 

(c) A deduction for the care of minors 
12 years of age or under, to the extent 
necessary to enable a member of the 
Siedle exalened cass betes 

y employed or to 8 OF 
her education. The deduction will be 
based only on monies reasonably 
anticipated to be paid for care services 
and, if caused by employment, must not 
exceed the amount of income received 
from such employment. Payments for 
these services may not be made to 
persons whom the epplicant/borrower 
is entitled to claim as dependents for 
income tax purposes. Full justification 
for such deduction must be recorded in 
detail in the loan docket. 

(d) A deduction of the amount by 
which the aggregate of the following 
expenses of the household exceeds 3 
percent of gross annual income: 

(1) Medical expenses for any elderly 
family as defined in § 1980.302 of this 
subpart. This includes medical expenses 
for any household member the 
applicant/borrower anticipates 
incurring over the ensuing 12 months 
and which are not covered by insurance. 
Examples of medical expenses are 
dental expenses, prescription medicines, 
medical insurance premiums, 
eyeglasses, hearing aids and batteries, 
the cost of home nursing care, monthly 
payments on accumulated major 
medical bills, and cost of full-time 
nursing or institutional care which 
cannot be provided in the home for a 
member of the household; and 

a Reasonable attendant care and 

apparatus expenses for each 
henilouneed disabled member of any 
household to the extent necessary to 
enable any member of such household 
(including such handicapped/disabled 
member) to be employed. 


§ 1960.353 Filing and processing 
applications. 


_ (a) Applicant's contact. Applicants 
desiring loan assistance as provided in 
this subpart must file loan applications 
with a Lender that meets the 
requirements set forth in § 1980.309 of 
this subpart. 

(b) Loan priorities. Complete 
applications will be considered by 
FmHA in the order received from 
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Lenders authorized to participate in the 


program. 
(c) Preference. Applications for 
tees on loans to first-time 


oo preference by FmHA. Displaced 
omemakers and single parents will be 
considered first-time homebuyers 
though they might have owned or 
resided in a dwe with a spouse. 

(d) Applications. If upon review of an 
application the Lender concludes that 
the application can be considered for an 
FmHA guarantee, the Lender will 
pepe < on Souilty 6 addressing 
each of the loan e ty rs or gene 
of this subpart and the basis for the 
conclusion and place the statement in 
the applicant's file. The Lender will 
submit a request for the guarantee using 
Form FmHA 1980-21, “Lender’s 
Transmission of Request for Single- 
Family Housing Loan Note Guarantee,” 
including all of the following 
information: 

(1) An application for a loan on the 
Lender's form, which includes at a 
minimum all information outlined 
below: 

(i) Name, address, telephone number, 
statement of current annual f 
income and net 


even 


worth, 
number of persons in the househol 


and 
citizenship status of the applicant. 

(ii) Amount of loan request. 

(iii) Name, address, contact person, 
= — number of the proposed 


nder. 

(iv) Copy of the applicant's purchase 
agreement or other similar instrument 
and a brief description of the housing to 
be financed. 

(v) Anticipated loan rates and terms. 

(vi) Statement from the Lender that it 
will not make the loan as requested by 
the applicant without the proposed 
guarantee and that the applicant has 
been advised in writing that the 
applicant is subject to criminal action if 
he or she knowingly and willfully gives 
false information to obtain a federally 


teed loan. 
(vii) Statement of the applicant's 
present housing circumstances. 

(viii) If the applicant is not a United 
States citizen, evidence of being legally 
admitted for permanent residence or 
indefinite parole. 

(ix) The applicant's sex, race, and 
veteran status, and whether applicant is 

- a first-time homebuyer. 
(x) The applicant's social security 


number. 

(2) Certified architectural or 
engineering plans and specifications for 
dwelling and site if new construction or 


ys, 


sidewalks, curbs, street, etc., and a soils - 


map and foundation design, if 
applicable. 

(3) A survey. 

(4) Cost estimates including forecasts 
of contingency funds. 

(5) Appraisal reports including 
information about the dwelling location 
with respect to neighborhood and 
community services and facilities, 
business and industrial enterprises, and 
streets or roads 8 the housing. 

(6) Credit report obtained by the 
Lender. 

(7) Form FmHA 400-1 for construction 
costing more than $10,000. 

(8) Copies of building permits, if 
applicable, and any necessary 
certifications obtained under this 
subpart and recommendations of 
appropriate regulatory or other agencies 
having jurisdiction including any 
pollution control agency. 

(9) Proposed loan documents between 
the borrower and Lender. 

(10) Evidence of compliance with the 
Privacy Act of 1974. 

(11) Lender’s analysis of loan 
feasibility. 

(12) Written verification of the 
applicant's household income. 
Verification of income will be obtained 
for each adult member of the household 
from the appropriate source. The 
verification must be signed by the 
source of information and be less than 
90 days old at the time of loan approval. 

(13) A statement for each debt to be 
refinanced in accordance with 
§ 1980.310(b) from the Lender to be paid 
showing the purpose for which the debt 
was incurred, the date on which it was 
incurred, the final due date, interest 
rate, amount and frequency of 
installments, amount of delinquency, 
unpaid pal, and accrued interest. 

iling applications. The 
requirements of the Right to Financial 
Privacy Act of 1978 must be met as 


follows: 
(1) Within 3 days of the receipt of a 
complete application from a Lender for a 
tee for a loan, FmHA will 
orward Form FmHA 410-7, 
“Notification to Applicant on Use of 
Financial Information from Financial 
Institution,” to the loan applicant. 

(2) FmHA will notify Lenders and 
other financial institutions to which 
FmHA makes a direct request for 
financial records. The notification will 
read as follows: 


“I certify that the United States Department 
of Agriculture, acting through the Farmers 


Home Administration, has compiled with the 
applicable provisions of Title XI, Public Law 
95-830, in seeking financial information 


(applicant).” 
Date 


County Supervisor 


(3) Under no circumstances may 
financial information obtained under 
this subpart be disseminated to any 
other department or agency of the 
Federal Government (other than the 
Office of the Inspector General (OIG)) 
without express approval of OGC. 

(f) Verifying information provided. 
Written documentation from third paties 
is the preferred method of verifying 
information. Verifications must pass 
directly from the source of information 
to the Lender and shall not pass through 
the hands of a third party or applicant. 

(1) Income verification. Employment 
verifications and other income 
verifications obtained in accordance 
with this paragraph are valid for 90 days 
except as noted below. The Lender may 
request oral reverification at the end of 
the 90-day period. Oral verifications 
must be thoroughly documented and are 
valid for 30 days. In no case may 
information older than 120 days (90 days 
— plus 30 days oral verification) be 


use 

(i) Form FmHA 1910-5, “Request for 
Verification of Employment,” or the 
equivalent HUD/FHA or VA Form will 
be used to verify employment income of 
the loan applicant except when the 
applicant is self employed. The Form 
will be signed by the applicant or 
borrower and sent directly to the 
employer by the Lender. 

(ii) Income information that cannot be 
obtained by use of this Form will be 
obtained in writing from third parties to 
the extent possible. 

(iii) Alimony and/or child support 
payments will be verified by obtaining a 
copy of the divorce decree or other legal 
document indicating the amount of the 
payments. When the applicant states 
that less than the amount awarded is 
received, the Lender will request 
documentation from the official entity 
through which payments are received, or 
other third party able to provide the 
verification when payment is not made 
through an official entity indicating the 
amounts and dates of payments to the 
applicant during the previous 12 months. 

{iv) When it is not feasible to verify 
income third parties, the Lender 
is authorized to accept a no 
statement or signed affidavit from the 
applicant stating the effort made to 
collect the amount awarded, and the 
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amounts and dates of payments 
ous 12 months. 


documentation of the income and 
expenses of the operation. In addition, 
historic information from the previous 
fiscal year must be presented. 

(vi) Social Security, Pension, and 
Disability income may be verified by 


rizing agency. This 
verification will be comliieah ae valid 
only for one year from the date of the 
award or benefit letter. 

(2) Verification of disability or 
handicap. Form FmHA 1944-4 is used to 
verify disability or handicap in cases 
where state review board or Social 
Security records are not available. 
Receipt of veteran's benefits for 
disability, whether service-oriented or 
otherwise, does not automatically 
establish disability. 

(3) Verification “a alien status. Aliens 
are required to present documentation 
of their status. Section 1944.9 of subpart 
A of part 1944 of this chapter outlines 
the acceptable forms of documentation. 
if the authenticity of the documentation 
is questioned, the County Supervisor 
will the information using the 
guidelines prescribed in the exhibit. 

(4) Verification of credit history and 
current debt. The Lender shall 
determine and verify all liabilities of all 
parties 5 ea for repayment of the 


earns must pass directly between 
= Sane —_ the credit reporting 


“ei panic credit reports shall be 
ordered from the FmHA contract credit 
source unless the applicant resides in a 
remote rural area and conclusive or 
sufficient information would not be 
available. Information relative to 
judgements, garnishments, foreclosures, 
and backruptcies must be obtained 
when a credit report is not obtained. 

(ii) FmHA officials will comply with 
subpart B of part 1910 of this chapter. 
PmHA will provide Lenders with current 
information on approved credit 
reporting contractors. 


§ 1980.354 FmHA evaluation of 
epplications. 

FmHA will review the application for 
completeness, determine whether the 
proposed loan is for an eligible loan 


urpose, there is a reasonable assurance 


FmHA will notify the Lender within 10 
calendar days of receipt of a complete 


application of FmHA's decision unless 
additional time is needed because the 
a loan involves a Class I or 
Il environmental assessment or 

he oa house being financed with an 
FmHA guaranteed loan in a new 
subicannan biacoeuaning teoeblent 
Ss paiectiveCaapatediepaien. 

project is a Cat 

(a) Incomplete applications. 
Incomplete — will be returned 

to the Lender with a letter outlining all 
pat irre necessary to make a 
determination. 

(b) Denial. If FmHA determines it is 
unable to guarantee the loan, the Lender 
will be informed in writing by use of the 
Form FmHA 449-13, “Denial Letter.” 

Such notification will include the 
reasons for denial of the guarantee and 
appropriate —— or review rights. 
Appeals will be handled as provided in 
§ 1980.399 of this subpart. 

(c) Issuance of Commitment. If FmHA 
is able to guarantee the loan, and 
adequate ee is available, the 
approval official will: 

(1) Prepare Form PmHA 1940-3, 
“Request for Obligation of Funds 
(Guaranteed Loans)” and Form FmHA 
1944-2, “Single Family Housing Fund 
Analysis.” 

(2) Prepare a Form FmHA 1980-18 
listing all approval requirements and 
send an original and one copy to the 
Lender ded adequate authority is 
available. The conditional Commitment 
shall be valid for a period of 90 days 
with an option by FmHA to renew for an 
additional 90 days: 


§ 1980.355 Review of requirements. 
Upon the Lender’s review of the Form 


Exclusion. 


an Accepting conditions. Immediately 
after reviewing the conditions and 

requirements in the Form FmHA 1980-18 
and the options listed on the back of the 
Form, the Lender should complete and 
sign the acceptance or rejection of 
conditions, and return a copy to the 
FmHA approval official. If the 
conditions cannot be met, the Lender 
and borrower may propose alternate 
conditions to FmHA. The FmHA 
approval official may negotiate any 
revisions consistent with this subpart. 
These alternatives will be considered 
and the Lender will be advised of 
FmHA’s decision. If altered, conditions 
are accepted by FmHA, Form FmHA 
1980-18 will be revised as a) te. 

(b) Cancelling Commitment. lf the 
Lender indicates in the acceptance or 
rejection of conditions that it desires to 
obtain a loan note guarantee and 
subsequently decides prior to loan 
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closing that it no longer wants a loan 
note guarantee, the Lender should 
immediately advise the FmHA approval 
official. Upon cancellation, the approval 
official will notify the Finance Office by 
preparation and submission of the Form 
FmHA 1940-10, “Cancellation of U.S. 
Treasury Check and/or Obligation,” 
through the field office terminal system. 


$1980.356 interest essistance. 

In order to assist low income 
borrowers in the repayment of the loan, 
the FmHA is authorized to provide 
interest 


made by the Finance Office directly to 

the Lender on or before the 15th day of 

the month for which the borrower's 
yment is due. 

(a) Policy. It is the policy of FmHA to 
= interest assistance on guaranteed 

oans to low-income borrowers to assist 
them in obtaining and retaining decent, 
safe, and sanitary dwellings and related 
facilities as long as the borrower 
remains eligible for payments when 
funds are available for interest . 
assistance. 

(b) Processing interest assistance 
agreements. The Lender will process the 
interest assistance agreement and 
submit it to FmHA for approval. 

(1) FmHA will reimburse the Lender in 
the amounts authorized in exhibit H of 
this (available in any FmHA 
Office) for the cost of processing 
agreement. The fee will be paid 


receipt of a valid agreement 
been coded as 


the 
apron 
requiring a 
eee payable 


(i) A new agreement is made with the 
borrower except at the time of loan 


(ii) The borrower had an agreement 
for the previous year and a new 
agreement is made for the current year. 

(iii) The borrower is eligible for but 
not presently on interest assistance and 
pn maa acne ee 


agreemen’ 
pr ciateeenrhenninanie 
circumstances which 


cdeuieaiagan 
srcadien lanbehdeat amaiomaion 


agreement. 

(2) A processing fee will not be paid 
when the revision to an existing 
agreement is required due to an error on 
the part of the Lender or the borrower. 

(c) Amount of interest assistance. 
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(1) The amount of interest assistance 
granted will be the lesser of: 

(i) The difference between the 
monthly installment due on the 
promissory note eligible for interest 
assistance and the amount the borrower 
would pay if the note were amortized at 
the rate corresponding to the borrower's 
income range as outlined in the 
Attachment A to Form FmHA 1980-12, 
“Master Interest Assistance and 
Recapture Agreement with Promissory 
Note” (Exhibit I to this subpart); or 

(ii) The difference between the sum of 
the monthly installments (PITT) due at 
the note interest rate and 20 percent of 
the borrower's adjusted income. 

(2) The basis for the amount of 
interest assistance for each loan in 
Attachment A of Form FmHA 1980-12, is 
determined by the amount of interest 
assistance authorized to the Agency as 
shown in exhibit H of this subpart and 
the maximum interest rate a Lender may 
charge on an interest assisted 
guaranteed loan as published in FmHA 
Instruction 440.1 (available in any 
FmHA office). 

(3) A borrower receiving a loan in a 
high cost area will be granted an 
additional one percent interest 
assistance in order to assist the 
borrower up to the maximum rate in 
exhibit H. 

(i) A high cost area is an area which 


has been designated as high cost by 
HUD. 


(ii) The change in a designation to (or 
from) a high cost area will not affect 
existing loans. An individual loan's 
eligibility for high cost designation is 
determined at the time of issuance of the 
conditional Commitment for loan 
guarantee. 

(d) Recapture. Prior to loan closing, 
the Lender will advise the applicant that 
interest assistance is subject to 
recapture. Applicants who receive 
interest assistance will be required to 
sign Form FmHA 1980-12 at the time the 
initial interest assistance agreement is 
granted. This Form specifies the terms of 
the recapture agreement. 

(e) Eligibility. To be eligible for 
interest assistance, a borrower must 
personally occupy the dwelling, must 
have executed Form FmHA 1980-12 at 
the time of loan closing, and must meet 
the following additional requirements: 

(1) Initial loans. Interest assistance 
may be granted at the time the Loan 
Note Guarantee is issued, or an 
assumption is processed in accordance 
with § 1980.380, when: 

(i) The borrower's adjusted income at 
the time of loan guarantee approval did 
_ exceed the applicable low-income 
imit. 


(ii) The borrower's net family assets 
do not exceed $7,500 (maximum as 
defined in § 1980.302). Net family assets 
of $10,000 will be allowed for an elderly 
family as defined in § 1980.302 unless an 
exception is authorized. The calculation 
of net family assets will exclude the 
value of the dwelling and a minimum 
adequate dwelling site, cash on hand 
which will be used to reduce the amount 
of the loan, and household goods and 
personal automobile(s) and the debts 
against them. The Lender may request 
an exception at the time the initial 
application is submitted to FmHA for a 
loan guarantee. For the purpose of 
determining whether an exception is 
justified, consideration will be given to 
the nature of the assets upon which a 
borrower is currently dependent for a 
livelihood or which could be used to 
reduce or eliminate the need for interest 
assistance. The District Director may 
authorize exceptions of net family assets 
up to $20,000. The State Director may 
submit cases for which the net family 
assets exceed $20,000 to the National 
Office for authorization to grant 
assistance. 

(iii) The loan was approved on or 
after April 17, 1991. 

(iv) The amount of interest assistance 
will be $20.00 or more per month or 
$240.00 annually in accordance with the 
provisions of § 1980.356(c)(1) of this 
subpart. Interest assistance in amounts 
of less the $20.00 per month will not be 
granted. : 

(2) Subsequent loans. Interest 
assistance may be granted on 
subsequent loans which meet all other 
terms of paragraph (e)(1) of this section. 

(3) Existing loans. Interest assistance 
may be granted at any time after loan 
closing if: 

(i) The requirements of paragraph (e) 
(1)(i), (ii), (iii), and (iv) of this section are 
met. 

(ii) The existing loan is refinanced 
because it meets the requirements of 
§ 1980.310(b) of this subpart and the 
borrower executes Form FmHA 1980-12 
and the required recapture lien at loan 
closing of the new loan. 

(iii) The borrower's adjusted annual 
income does not exceed the low-income 
limit. 

(iv) The borrower requests interest 
assistance through the Lender or the 
Lender determines that interest 
assistance is needed to enable the 
borrower to repay the loan. 

(f) Processing interest assistance. The 
Lender will process interest assistance 
agreements in accordance with this 
section. The interest assistance 
agreement, Form FmHA 1980-13, 
“Annual Interest Assistance 
Agreement,” will be executed by the 


Lender and borrower and forwarded to 
FmHA for approval. 

(1) The amount of interest assistance 
for which a borrower is eligible will be 
determined by use of Form FmHA 1980- 
13 as outlined in paragraph (c) of this 
section. 

(i) Determination of income. The 
Lender is responsible for determining 
the borrower's annual and adjusted 
annual income as defined in §§ 1980.351 
and 1980.352 of this subpart. Form 
FmHA 1910-5 will be used to verify the 
earnings from employment of all persons 
occupying the dwelling. Income will be 
verified in accordance with § 1980.351 of 
this subpart. 

(ii) Effective period. Annual Interest 
Assistance Agreements will be for a 12 
month period. 

(iii) Anniversary date. The 
anniversary date is always either the 
anniversary date of the mortgage or an 
arbitrary date established by the Lender 
for all loans serviced by the Lender. The 
arbitrary date, once established, can 
never change unless the loan is 
reamortized or the loan is sold as 
provided in this subpart. 

(2) Initial and subsequent loans. Form 
FmHA 1980-12 will be executed for each 
qualifying loan at loan closing. This 
Agreement establishes the conditions 
and maximum amounts of interest 
assistance for the life of the loan. Each 
year, an Annual Interest Assistance 
Agreement will be used to determine the 
amount of interest assistance for the 
coming 12 months. 

(i) The Lender will determine the 
borrower's adjusted annual income, 
document the calculations, and 
complete the interest assistance 
agreement Form. 

(ii) The borrower will review the 
interest assistance agreement Form and 
sign the Form signifying that all 
information is correct as shown. 

(iii) FmHA will review the interest 
assistance agreement to determine if the 
information contained on it appears 
correct. If so, FmHA will then approve 
the agreement and make monthly 
payments to the Lender on behalf of the 
borrower. 

{iv) When the borrower's income is 
within the low-income limits but the 
provisions of § 1980.356 (c)(1)(ii) or 
(e)(1)(ii) or (e)(1)(iv) of this subpart 
preclude granting interest assistance, 
Form FmHA 1980-12 must be executed 
in accordance with the Forms Manual 
Insert (FMI) if the borrower desires to be 
considered for interest assistance at a 
later date due to a change in 
circumstances. 

(g) Interest assistance modification. A 
change in the borrower's circumstances 





after the effective date of Form 1980-13 
will be handled as ee 


the — a Lender is = 
responsible for monitoring the 
borrower's income. The Lender will 
process a revised interest assistance 
agreement when a reported increase in 
the borrower's income results in the 
need for less interest assistance in 
accordance with formula in this section. 

(2) Additional interest assistance 
before expiration. The Lender may 
process a modification of the interest 
assistance agreement and submit the 
modified agreement to FmHA when: 

{i) The laveun’ adjusted annual 
income decreases by more than $100 per 
month; and 

(ii) The interest assistance calculation 
formula indicates that the borrower is 
eligible for an additional $20 interest 
assistance per month. 

(3) Other changes in the borrower's 

circumstances. in the case of married 
borrowers, when one 
dwelling due to mari 


or cancelled. 
a = of modification. An Interest 
tance Agreement modified as 


as per 
eupee (g) (1), (2), or (3) of this 
section be valid for the remainder of the 
agreement period. When a modification 
is made within 90 days of the 
anniversary date of the existing 
agreement, the Lender has the option of 
preparing the Form FmHA 1980-13 
eee 


“) oO of Interest Assistance 
¢. When an error by FmHA or 
the Lender results in too little interest 
granted, a corrected 
agreement will be prepared effective the 
date of the error if the error results in 
granting $20 or more per month less 
interest assistance than the borrower 
ble to receive. 
(h) Eligibility review. Borrowers 
receiving interest assistance will be 


interest assistance agreements is that 
period within 30 to 60 days prior to the 
anniversary date of the loan. All 
existing agreements must be reviewed 
and processed for the upcoming 12 
months during the review period. 
Interest assistance will not be renewed 
if the amount that the borrower qualifies 
for is less than $20 per month. 

(1) Initiation of renewal action. At 
least 15 but not more than 30 days prior 
to the beginning of the annual review 

od, FmHA will mail a list of 

rrowers whose interest assistance 
agreements are to be reviewed to the 
Lender. The Lender will obtain written 
verification of the income of each 
borrower and all adult members of the 
borrower's household and conduct the 
review. 

(i) Borrower responsibility. The 
borrower will: 


(A) Report the income of each adult 
member of the household to the Lender; 


and 

(B).Assure that each household 
member has provided sufficient 
information on that person's income for 
the Lender to conduct the review. 

(C) Cooperate in the Lender's efforts 
to verify income. 

(ii) FmHA actions. FmHA will: 

(A) Maintain a list of borrowers as a 
record of interest assistance agreements 


processed. 

(B) Review the calculations of 
adjusted annual income and document 
the results in the running case record. 
The County Supervisor will utilize 
“Wage Matching” if available. 

(CR Retain the original of the interest 
assistance agreement and send 2 copies 
to the Lender. 

(D) Notify the Lender in writing of any 
errors noted in processing and the 
necessary corrective actions. 

(E) When the information received for 
the interest assistance review period 
indicates that the borrower's income 
exceeds the previous year’s income by 
twenty (20) percent or more, FmHA will 

change 


If any interest assistance has been 


overpaid, the overpayment will be 
collected from the borrower in the 


Saas 

(1) If the borrower is eligible for 

further interest assistance, the amount 

of overpayment will be deducted from 

future interest assistance payments at 

the rate of “4s per month unless the 
repays the interest assistance 


ina aneeun 

e borrower is not eligible for 
eon interest assistance or the amount 
of interest assistance is not sufficient to 
cover the overpayment, the repayment 
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schedule will be negotiated in such a 
manner as to minimize the possibility 
that the repayment of the loan will 
suffer. When repayment is negotiated in 
this manner, the Lender will collect from 
por ic male yenon Padang 


collection in this circumstance is lump 
sum. Interest assistance repayment will 
never take more than 12 months unless 
prior authorization is obtained from the 
State Director. 

(3) If FmHA is unable to collect the 
interest assistance by deductions or 
voluntary repayment by the borrower, 
the FmHA official will obtain 
the advice of the State or National 
Office as appropriate. 

(iii) Processing interest assistance 
renewals not reviewed during the 
review period. The Lender may process 
interest assistance renewals not 
completed during the review period as 
follows: 

(A) The amount of interest assistance 
will be based on the borrower's current 
annual income. 

(B) The effective date will be: 

(1) The expiration period of the 

interest assistance agreement if 
the FmHA approval official determines 
failure to renew was the fault of FmHA 
or the Lender. 

(2) The next payment due date 
following approval in all other cases. 

- The borrower's interest assistance 

will be considered expired as of the 
expiration date until PmHA receives a 
new interest assistance agreement Form. 

(i) Cancellation of interest assistance. 

(1) An existing interest assistance 
po see will be cancelled under the 


wing circumstances: 

(i) When the borrower has never 
occupied the dwelling and the Lender 
will not continue with the loan, the 
interest assistance will be cancelled as 
of the date of issuance of the guarantee. 
The Lender will refund all interest 
assistance payments to FmHA. 

(ii) The cancellation will be effective 
on the date on which the earliest action 
occurs causes the cancellation or 
the date the Lender became aware of 
the situation if the date cannot be 
determined when: 

(A) The borrower ceases to occupy, 
sells, or conveys title to the dwelling. 

(B) The borrower has received 
improper interest assistance and a 
corrected agreement will not be 
submitted. 

(C) The borrower has had an increase 
in income and is no longer eligible for 
interest assistance. 
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(D) The security is acquired by the 


Lender. 

(E) The Lender formally declares the 
re to be in default and accelerates the 

oan. 

(2) The FmHA servicing office will 
notify the Finance Office of the effective 
date for cancellation using Form FmHA 
1980-13. The Finance Office will process 
the cancellation and notify the FmHA 
servicing Office of any interest 
assistance payments made after the 
effective date. The servicing Office will 
collect the overpaid interest assistance 
from the Lender. 

(j) Overpayment. When the Lender 
becomes aware of circumstances that 
have resulted in an overpayment of 
interest assistance for any reason, 
except as provided in paragraph [{k) of 
this section, the following actions will 
be taken: 

(1) The Lender will immediately notify 

FmHA. 


(2) The borrower will be notified and 
the interest assistance agreement will be 
corrected. 

(3) A repayment agreement will be 
reached as per paragraph (h)(1)(ii)(E) of 
this section. 

(k) Unauthorized use of loan funds. 
When FmHA becomes aware that loan 
funds were used for unauthorized 
purposes, interest assistance paid on 

‘said amounts will be collected from the 
Lender. The Lender shall promptly repay 
such interest assistance. The Lender 
may work out a repayment agreement 
with the borrower but is expected to 
make every effort to minimize the 
adverse impact on the borrower's 
repayment ability. 

{l) Appeals. All applicants/borrowers 
and Lenders will be notified of their 
appeal rights in accordance with 
§ 1980.399 of this subpart when FmHA 
denies interest assistance, or when 
FmHA reduces, cancels, or refuses to 
renew the interest assistance. 


§ 1980.357 Recapture of interest 
assistance. 


The policy of the FmHA is to 
recapture all or a portion o/ interest 
assistance granted on a RH guaranteed 
loan when any equity exists in the 
security. 

(a) Securing recapture. The Lender, 
borrower, and FmHA will execute Form 
FmHA 1980-12 as provided in § 1980.356 
(f)(2) of this subpart for all loans eligible 
for interest assistance. 

(1) The Lender will attach an 
addendum to the mortgage or deed of 
trust which grants FmHA a lien on the 
security subject tonly to the first 
mortgage or deed of trust to the Lender 
or other authorized prior lien{s). The 
Statement Director with the assistance 


of the Office of General Counsel will 
develop the addendum. 

(2) In order for a borrower not 
presently receiving interest assistance 
on an existing guaranteed loan to 
receive such assistance in the future, the 
requirements of § 1980.356(e}(3) of this 
subpart must be met. 

(b) Determining the amount of 
recapture. The County Supervisor will 
calculate recapture when a borrower's 
account is settled by payment-in-full 
(including refinancing) of the 
outstanding indebtedness or the transfer 
of title. The calculation of recapture in 
conjunction with liquidation actions will 
be handied in acc with 
§ 1980.372{d) of this — 

(1) How to calculate. The amount of 
interest assistance recaptured will be 
based on the amount of interest 
assistance granted on the loan, the’ 
appreciation in property value between 
the closing date of the loan and the date 
the account is satisfied or acquired by 
the Lender via liquidation action, the 
period of time the loan is outstanding, 
the amount of original equity the 
borrower has in the property, and the 
value of capital improvements to the 
property, as defined in this section to 
this chapter. Recapture will be the lesser 
of the interest assistance granted or the 
amount of value appreciation available 
for recapture. Value appreciation 
available for recapture means the 
market value of the property less: all 
debts secured by prior liens, sales 
expenses, any borrower equity, and any 
capital improvements. Recapture will be 
calculated on Form FmHA 1980-14, 
“Interest Assistance Recapture 
Determination.” 

(i) Market value. Market value of the 
property as the date the loan is to be 
paid in full and will be documented by 
one of the following: 

(A) A sales contract which reasonably 
represents the fair market value based 
on the Lender's and the County 
Supervisor's knowledge of the property 
and the area. 

(B) Lender's appraisal when the loan 
will be refinanced provided the 
appraisal reasonably represents the fair 
market value. 

(C) If the items listed in either 
paragraph (b)(1){i) (A) or (B) of this 
section are not available, another 
current appraisal when the appraiser 
meets the qualifications of § 1980.334 of 
this subpart. 

(D) When the account is being paid off 
from insurance proceeds, the most 
recent appraisal available if the Lender 
or FmHA can document that it 
represents an accurate indication of the 
value at the time the dwelling was 
damaged or destroyed. If not, the best 


information available will be used to 
determine the market value. The County 
Supervisor will interview the borrower 
to determine the extent of 
improvements, if any, and the general 
condition of the property at the time of 
loss. The amount of the insurance 
payment is generally a good indication 
of value; however, tax records or 
comparable sales will be considered. 

(E) FmHA appraisal, with prior 
approval of the State Director. 

(ii) Prior liens. Prior liens refers to the 
amount of liens that are prior to the 
Lender’s liens and include, but may not 
be limited to prior mortgages, and real 
estate taxes and assessments levied 
against the property. 

(iii) Sale/refinancing expenses. Sale/ 
refinancing expenses include expenses 
commonly associated with the sale or 
refinancing of real estate that are not 
reimbursed, such as sales commissions, 
advertising costs, recording fees, pro 
rata taxes, points based on the current 
interest rate, appraisal fees, transfer tax, 
deed preparation fee, loan origination 
fee, etc. In refinancing situations, only 
those expenses necessary to finance the 
amount of the current FmHA debt are 
allowed. Recapture may be calculated 
using estimated expenses if actual 
expenses cannot be obtained and the 
County Supervisor is satisfied with the 
estimated amount and the prorating of 
the expenses are accurate for this 
transaction. 

(iv) Original borrower equity. Original 
equity consists of a contribution by the 
borrower that reduces the amount of the 
loan below the market value. The 
contribution may be in the form of cash 
and/or value of the lot if the home was 
constructed on the borrower's property. 

(v) Capital improvements, Capital 
improvements will be considered to the 
extent that they do not exceed market 
value contribution as indicated by a 
sales comparison analysis. Generally, 
the value added by improvements will 
be the difference in market value at the 
time of sale and market value without 
capital improvements. Cost of the 
improvement will not be considered, 
only contribution to value. Maintenance 
cost and replacement of short-lived 
depreciable items are normal expenses 
associated with home ownership and 
are not considered capital 
improvements. 

(2) Other considerations. 

(i) Multiple loans. When a borrower 
has more than one loan and elects to 
pay only some of the loans, recapture 
will not be calculated unless the 
remaining loan({s) is not subject to 
recapture. Recapture will be calculated 
when the account is paid in full taking 
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into consideration all of the interest 
assistance granted on the account. 

(ii) Overpayments of interest | 
assistance. When FmHA has overpaid 
interest assistance and the overpaid 
amounts remain uncollected at the time 
recapture is calculated, the overpaid 
amount will be added to recapture. 

(c) Option to defer payment of 
recapture. If the account is refinanced or 
paid in full without transfer of title, the 
borrower has the option of paying 
recapture or deferring the payment until 
the property is sold or transferred. In all 
other circumstances, the borrower must 
repay the recapture in full. If payment of 
recapture is deferred, interest will not 
accrue on the deferred balance. The 
borrower's loan file and management 
record will be marked “recapture 
receivable” and kept with the active 
accounts. The County Supervisor will 
review recapture accounts at least every 
three years to protect the Government's 
interest and to assure that the security 
still exists. 

(d) Miscellaneous provisions. 

(1) Houses on farms. Value 
appreciation on a farm will be 
determined based on the market value 
of the property being sold, paid off, or 
refinanced. Recapture will be based on 
the portion of the value appreciation 
attributed to the security. If the 
borrower is refinancing the house, the 
other lender's appraisal may be used if 
the County Supervisor believes the 
appraisal reasonably represents market 
value. 

(2) Changes in terms. Recapture will 
not be calculated when an account is 
reamortized or payments are deferred. 

(3) Junior liens. Junior liens are not 
considered in the recapture calculation. 
In the event a junior lien-holder 
forecloses, the County Supervisor will 
calculate recapture before providing the 
lien-holder with a pay off figure, which 
is in addition to any amounts still due 
the Lender on the loan in the same 
manner as paragraph (b) of this section. 


§ 1980.358-1980-359 (Reserved), 


§ 1980.360 Conditions precedent to 
issuance of the Loan Note Guarantee. 

(a) Lender certification. The Lender 
must certify to FmHA that: 

(1) No major changes have been made 
in the Lender's loan conditions and 
requirements since the issuance of the 
Conditional Commitment for Guarantee, 
except those approved in writing by 
FmHA. 

(2) All planned property acquisition 
has been completed and all 
development has been completed. 

(3) Required insurance coverage is in 
effect. 


(4) Truth-in-lending requirements have 
been met. 

(5) All equal employment opportunity 
and nondiscrimination requirements 
have been or will be met at the 
appropriate time. 

(6) The loan has been properly closed, 
and the required security instruments, 
including any required recapture 
instruments, have been obtained. 

(7) The borrower has marketable title 
to the collateral then owned by the 
borrower, subject to the instrument 
securing the loan to be guaranteed and 
any other exceptions approved in 
writing by FmHA. 

(8) Lien priorities are consistent with 
the requirements of the Conditional 
Commitment for Guarantee. 

(9) The loan proceeds have been 
disbursed for purposes and in amounts 
consistent with the Conditional 
Commitment for Guarantee. 

(10) There has been no adverse change 
in the borrower's financial condition or 
other adverse change in the borrower 
situation since the Conditional 
Commitment for Guarantee was issued 
by FmHA. 

(11) All other requirements of the 
Conditional Commitment for Guarantee 
have been met. 

(b) Inspections. The Lender will 
provide FmHA with a copy of all 
inspection reports for inspections in 
accordance with § 180.341 of this 
subpart. 

(c) Lender agreement. There is a valid 
Lender Agreement on file. 

(d) Plans for marketing. The Lender 
will advise FmHA of its plans to sell the 
loan. ; 

(e) Borrower copies. The Lender will 
see that the borrower is provided the 
original or copy, as appropriate, of: 

(1) Drawings and specifications. 

(2) Plot plan. 

(3) Truth-in-Lending and Real Estate 
Settlement Procedures Act disclosure 
statements. 

(4) Builder’s warranty. 

(5) Deed and mortgage or security 
instruments. 

(6) Interest assistance and recapture 
agreements. 

(f) Lender file. The Lender will 
maintain a file for each guaranteed RH 
loan containing originals or copies, as 
appropriate, of all documents pertaining 
to that loan. 

(g) FmHA review. The FmHA 
approval official will review the items 
submitted by the Lender to assure 
compliance with the conditions of 
guarantee. The Form FmHA 1980-16 will 
not be issued before the Finance Office 
has acknowledged the obligation of 
guarantee authority. 
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§ 1980.361 Issuance of Loan Note 
Guarantee. 


(a) Loan Note Guarantee (Form FmHA 
1980-17). 

(1) After all requirements have been 
met, the FmHA approval official will 
execute Form FmHA 1980-17. All 
original(s) will be provided to the 
Lender and attached to the note(s). A 
conformed copy with copies of the 
note(s) will be retained by FmHA. 

(2) In the event the Lender sells the 
loan to another Lender in accordance 
with this subpart, the Lenders and 
FmHA will execute Form FmHA 1980- 
if. 

(b) Refusal to execute contract. If 
FmHA determines that it cannot execute 
Form FmHA 1980-17 because all 
requirements have not been met, it will 


‘promptly inform the Lender of the 


reasons using the denial letter Form and 
give the Lender a reasonable period to 
satisfy the objections. FmHA may grant 
additional time as it considers necessary 
and reasonable under the circumstances 
if the Lender makes a request within the 
above period. If the objections are 
satisfied within the time allowed, FmHA 
will issue the guarantee. Otherwise, the 
Lender will be informed of the 
appropriate appeal or review rights in 
accordance with § 1980.399 of this 
subpart and subpart B of part 1900 of 
this chapter. 

(c) Cancellation of obligations. If the 
conditions for the guarantee cannot be 
met after allowance for the completion 
of the appeal process, FmHA will 
prepare and process Form FmHA 1940- 
10 through the field Office terminal. 

(d) Reporting loan closing. The Lender 
will prepare Form FmHA 1980-19, —__ 
“Guaranteed Loan Closing Report,” for 
each loan to be guaranteed and will 
deliver the guarantee fee, if any, to the 
FmHA approval official who 
concurrently delivers the Form FmHA 
1980-17 after a review to assure 
completeness. The County Supervisor 
will process the fee and the original 
Form FmHA 1980-19 in accordance with 
subpart B of part 1951 of this chapter. 


§ 1980.362 [Reserved] 


§ 1980.363 Review of loan closing. 


The approval official will conduct a 
review of the Lender's loan docket 
within 90 calendar days of loan closing. 
The Lender may forward the loan 
docket to FmHA for review or the 
review may be conducted at the 
Lender's place of business. The approval 
official will review each loan and 
compare material with Forms FmHA 
1980-16 and FmHA 1980-18 
“Conditional Commitment for Single 
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Family Housing Loan Guarantee”. The 
purpose of this review is to determine 
that the conditions outlined in the 
conditional Commitment were met. The 
Lender will be immediately contacted 
for information found not to be in 
accordance with the Form 1980-16. 
When FmHA is aware that the Lender 


review 
before the loan is sold. The approval 
official may request additional 
information, review the Lender's 
complete file or make an independent 
evaluation of an application, if needed. 
FmHA will notify the Lender of any 
deficiencies noted during the review and 
that the guarantee may be jeopardized if 
the deficiencies are not corrected. The 
Lender is responsible for deficiencies 
whether FmHA discovers them or 
notifies the Lender. The review will be 
documented in the FmHA loan file. Any 
discrepancies noted and not resolved 
will be reported to the State Director. 
FmHA reviews do not constitute any 
waiver of fraud, misrepresentation, or 
failure of judgement by the Lender. 


§ 1960.364—-1980.369 [Reserved] 


§ 1980.370 Loan servicing. 

FmHA encourages Lenders to provide 
borrowers with the maximum 
opportunity to become successful 
homeowners. Lenders should provide 
sufficient servicing and counseling to 
meet the objectives of the loan. Loan 
servicing should be approached as a 
preventive action rather than a curative 
action. Prompt follow-up by the Lender 
on delinquent payments and early 
recognition and solution of problems are 
keys to resolving many delinquent loan 
cases. The Lender shall perform those 
services which a reasonable and 
prudent Lender would perform in 
servicing its own portfolio of loans that 
are not guaranteed. 

(a) Normal Joan servicing. The Lender 
is responsible for servicing the loan 
under Form FmHA 1980-16 and this 
subpart. 

(b) Other servicing requirements. 
Other servicing requirements include 
making periodic inspections of the 
property and taking actions to offset the 
effects of liens, probate proceedings, 
and other legal actions. 

(c) Servicing options. Lenders should 
make every effort to assist borrowers 
who are cooperative and willing to 
make a good faith effort to cure the 
delinquency. The Lender should 
consider the borrower's financial 
condition in attempting to work out 
repayment agreements. The Lender may 
revise the payment schedule of the loan 
with the written concurrence of the 


borrower and PmHA. Changes in the 

loan schedule may include 

reamortization of the unpaid balance 

within the remaining term of the loan or 

a of payments on a temporary 
sis. 

(d) Lender reporting to FmHA. The 
following reports are required from the 
Lender on guaranteed loans. 

(1) Annual reports. The Lender will 
provide an annual report to FmHA on 
the status of the loan account not later 
than January 31 in accordance with 
paragraph VII C 7 of Form FmHA 1980- 
16, “Lender Agreement for Guaranteed 
Single Family Housing Loans.” 

(2) Accounts in default. Within 20 
days of a borrower being 30 days 
delinquent, or if the borrower is 
otherwise in default, the Lender will 
submit a report to FmHA in accordance 
with paragraph IX of Form FmHA 1980- 
16, “Lender Agreement for Guaranteed 
Single Family Housing Loans.” 

(e) FmHA responsibilities. 

(1) The County Supervisor: 

(i) Must establish an office 
management system for guaranteed 
housing loans and monitor the loans for 
FmHA; 


(A) Applications for loan guarantees 
will be maintained using Form FmHA 
1905-4, “Application and Processing 
Card—Individual.” 

(B) Form FmHA 1905-5, “M: ment 
System Card—Individual (RH )" 
will be maintained for each borrower. 

(ii) Must assure that the necessary 
reports and information from the Lender 
are obtained as needed; 

(iii) May consult with the State Office 
on any servicing problem and if it 
cannot be handled at the State level, the 
State Office may request the assistance 
of the National Office. 

(iv) Will review the Lender's annual 
report to protect the Government's 
interest. 

(2) The District Director will perform a 
post review the Lender's loan 
activity by reviewing not less than 20 
percent of the guaranteed loans made or 
serviced by the Lender on an annual 

8. 


§ 1980.371 Defaults by the borrower. 


Paragraph IX of Porm 1980-16 outlines 
the Lender's responsibility in the event 
of a default. 


§ 1980.372 Liquidation. 

If the Lender of FmHA concludes that 
liquidation is necessary because of one 
or more defaults or third party actions 
that the borrower cannot or will not cure 
or eliminate within a reasonable period 
of time, it will notify the other party and 
the matter will be handled in 


cone eee 
FmHA 1980-18. 


(a) FmHA responsibility. The State 
Director will monitor the Lender’s 


completed within a reasonable time. If it 
is necessary for FmHA to carry out the 
liquidation action, the Lender's eligible 
status will be revoked in accordance 
with § 1980.309(h) of this subpart. FmHA 
will cease interest assistance payments 
as of the date the account is accelerated. 

(b) Allowable liquidation costs. 
Reasonabie liquidation costs (costs 
similar to those charged for like services 
in the area) allowed in accordance with 
paragraph X J of Form 1980-16. 

(c) Handling recapture of interest 
assistance. Interest assistance payments 
made under § 1980.356 of this subpart 
will not be recaptured if the loan is 
liquidated in accordance with the 
Lender Agreement unless: 

(1) The collateral is sold for an 
amount exceeding the Lender’s unpaid 
balance and costs of foreclosure, or 

(2) A junior lienholder takes over the 
Lender’s loan. 


§ 1980.373 Protective advances. 


See Sages XI of Form FmHA 
1980-16. 


§ 1980.374 Loss payments. 

Final settlement of the loan will be 
made upon liquidation of the loan. 

(a) Final loss payment. See 
X of Form FmHA 1980-16. Final loss 
payments will be made within 60 days 
of liquidation of the loan. 

(1) eee loss payment. 


(i) If, at liquidation, title to the 
security is conveyed to a bona fide 
third purchaser, then final loss 
payment will be based on the net sales 

proceeds received for the property. 

(ii) If, at liquidation, title to the 
security is conveyed to the Lender, then 
the County Supervisor will obtain a 
current market value appraisal of the 
security using an appraiser meeting the 
an oon Senanenen 
su County 
ieee the amount of the principal and 
interest owed on the loan including any 
authorized advances plus the allowable 
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liquidation costs at the time of the 
foreclosure sale from the appraised 
value. The County Supervisor will 
subtract a cost factor to compensate the 
Lender for disposition of the acquired 
property. The cost factor used shall be 
the same as the factor used by the VA 
under § 36.4320 of part 36, title 38 in the 
Code of Federal Regulations. This figure 
is shown in exhibit H of this subpart. 

(2) Payment procedure. FmHA will 
pay the difference up to the amount of 
the loan guarantee unless FmHA has 
determined there is cause for reduction 
of the loss amount. 

(i) If there is no dispute between 
FmHA and the Lender regarding the 
amount of the loss and the Lender's 
eligibility for payment of loss, FmHA 
will pay the loss within the limits of the 


guarantee. 

(ii) If FmHA and the Lender do not 
agree on the amount of the loss, FmHA 
believes that the Lender's servicing of 
the loan was negligent, FmHA 
determines that loan funds were used 
for unauthorized purposes, or a portion 
of the loss is due to an insurable hazard, 
FmHA may pay the undisputed portion 
until the dispute is resolved. 

(iii) When FmHA has cause to believe 
that fraud or other actions negating the 
guarantee exist, no loss payment may be 
made unless the situation is resolved. 

(3) The County Supervisor will 
conduct an audit of the account and 
review the loan in its entirety to 
determine why the loan failed and 
whether any reason exists for reducing 
or denying the loss claim. This 
information will be documented in the 
FmHA case file. 

(4) If a Lender's loss claim is denied or 
reduced, the County Supervisor will 
notify the Lender of all of the reasons 
for the action within 10 days of the 
decision and its opportunity to appeal 
the decision as set forth in § 1980.399 of 
this subpart and subpart B of part 1900 
of this chapter. 

(5) FmHA approval officials are 
authorized to approve loss payments in 
amounts of up to 50 percent of their 
delegated loan approval authority in 
accordance with exhibit D of FmHA 
Instruction 1901~A (available in any 
FmHA Office). The State Director may 
request approval from the National 
Office when the amount of the claim is 
in excess of his or her authority. 

(b) Denial or reduction of loss claims. 
The County Supervisor will fully 
document any loss claim which is 
denied or reduced. A Lender’s loss claim 
may be denied or reduced by FmHA 
when: 

(1) The Lender has committed fraud. 
(denial of claim) 


(2) The Lender claims items not 
authorized under FmHA regulations. 
= by amount of unauthorized 

aim) 


(3) The Lender violated usury laws. 
(reduction for amounts in violation) 

(4) The Lender failed to obtain 
required security. (reduction for loss 
attributed to failure) 

(5) Loan funds were used for 
unauthorized purposes. (reduction by 
unauthorized amount) 

(6) The Lender was negligent in loan 
servicing. Negligent serving is a failure 
to perform those services which a 
reasonably prudent Lender would 
perform in servicing its own portfolio of 
loans that are not guaranteed. The term 
includes a failure to act, a failure to act 
in a timely manner, or acting in a 
manner contrary to that in which a 
reasonably prudent Lender would act. 
(reduction for loss amount attributable 
to Lender negligence) Examples of 
negligent servicing include: 

(i) A failure to contact the borrower in 
a timely manner when the borrower's 
account goes into default. 

(ii) A failure by the Lender to pay real 
—" taxes or hazard insurance when 

ue. 

(iii) A failure by the Lender to notify 
FmHA within required time limits when 
the borrower defaults on the loan. 

(iv) A failure by the Lender to request 
loan subsidy when the borrower was 
eligible for loan subsidy and loan 
subsidy was available (subsidized loans 
only). 

(v) A failure by the Lender to protect 
security during the liquidation phase. 


§ 1980.375 [Reserved] 


§ 1980.376 Additional loans or advances. 


The Lender will not make additional 
loans for authorized purposes to the 
borrower without FmHA consent even 
though such loans will not be 
guaranteed. Any additional loan that is 
to be guaranteed will meet the 
requirements of this subpart. Additional 
loans for necessary repairs or other 
authorized purposes necessary to enable 
the borrower to retain a safe, decent, 
and sanitary dwelling may be made 
even though the area has changed from 
rural to non-rural over the life of the 
initial loan. FmHA may approve 
additional loans or advances provided 
the approval official determines that 
there will be no adverse changes in the 
borrower's financial condition and that 
the loan or advance is not likely to 
adversely affect the collateral of the- 
guaranteed loan. This does not preclude 
extension of credit for purposes not 
related to this subpart. 


§§ 1980.377-1980.379 [Reserved] 


§ 1960.280 Transfer and assumptions. 


(a) General. All transfers and 
assumptions must be approved by 
FmHA in writing. 

(b) Eligible transferee. An eligible 
transferee is one who meets the 
eligibility requirements of this subpart 
and includes situations involving 
transfers of housing in an area that has 
ceased to be rural. 

(c) Determinations by the Lender. 
Before the transfer and assumption can 
be approved, the Lender must determine 
that all of the following conditions can 
be met: 

(1) The transferee is an eligible 
applicant. 

(2) The transferee will acquire all of 
the property securing the guaranteed 
loan balance. 

(3) The transfer and assumption could 
not be made without the continuation of 
the loan guarantee. 

(4) The market value of the security 
being acquired by the transferee is at 
least equal to the secured indebtedness 
against it or the conditions of 
§ 1980.380(d) are met. 

(5) The priority of the existing lien 
securing the guaranteed loan will be 
maintained or improved. 

(6) Proper hazard insurance will be 
ebtained. 

(7) The transfer and assumption can 
be properly closed and the conveyance 
instruments will be filed, registered, or 
recorded, as appropriate and legally 
permissible. 

(8) The transferee acknowledges 
continued liability for the debt. 

(d) Total debt. A transfer and 
assumption may not be made for less 
than the total remaining indebtedness. 

(e) Changes in the promissory note or 
security instrument. If the assumption 
will result in changes in the repayment 
schedule or the interest rate, the 
changes must be approved by the 
present debtors. Any changes in rates 
and terms must not exceed rates and 
terms allowed for new loans under this 
subpart and cannot exceed the interest 
rate on the initial logn. The debt must 
not exceed the amount remaining due on 
the original loan. The term of the loan 
may cover a period of up to 30 years 
from the date of transfer and 
assumption. The Lender’s request for 
= to FmHA will be accompanied 

y: 
(1) An explanation of the reasons for 
the proposed change in the rates and 
terms. 

(2) A statement that the Lender's 
determinations required by paragraph 
(c) of this section can be made. 
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(f) Release of liability. The Lender 
may not release the transferor of 
liability. 

(g) Forms and case numbers. The 
assumption may be made on the 
Lender’s assumption agreement form. 
The assumption agreement must contain 
the FmHA case numbers of the 
transferor and the transferee. 

(h) Lender's application to FmHA. The 
Lender will submit the items outlined in 
paragraph (e) of § 1980.353 of this 
subpart, in addition to items required in 
this section. 

(i) Notations and notices. The Lender 

notify FmHA whether the loan and 
security can be properly assumed and 
transferred. The Lender shall assure that 
the conveyance instruments are 
properly filed, registered, or recorded, as 
appropriate. Upon completion of the 
transfer and assumption, the Lender will 
provide FmHA a copy of the transfer 
and assumption agreement. The Lender 
is responsible for presenting the Loan 
Note Guarantee to FmHA so that FmHA 
can note the transfer and assumption on 
the Loan Note Guarantee. If a new note 
is obtained, it will also be attached to 
the Loan Note Guarantee. 

(j) Recapture of interest assistance. 
Recapture of interest assistance, if any, 
owed by the transferor will be 
determined and collected at the time the 
loan is assumed and title to the property 
is transferred. 

(k) Closing the transfer and 
assumption. As soon as the Lender has 
obtained FmHA approval, the Lender 
may proceed with closing the: 
transaction. The closing will include, but 
will not be limited to, the proper 
execution and delivery of the 
conveyance and assumption documents, 
compliance with any legal requirements, 
and actions necessary to perfect the 
transfer and the required lien priority. 

(1) Loan Note Guarantee. The existing 
Loan Note Guarantee will continue to be 
in effect. FmHA will note the transfer 
and assumption on the original Loan 
Note Guarantee by completing the 
Assumption Agreement block and 
inserting the name of the assuming 


party. 

(m) Material furnished to FmHA after 
closing. Immediately after closing, the 
Lender will furnish to FmHA: 

(1) A conformed copy of the executed 
assumption agreement. 

(2) A statement showing: 

(i) Any changes made in the 
provisions of the promissory note or 
security instruments. 

(ii) That all conditions and 
requirements of paragraph (b) of this 
section have been met. 


iii) That the required insertions have 
been etn this 
su 


part. 

(n) FmHA responsibility. The FmHA 
approval official may approve any 
transfer and assumption consistent with 
this subpart and notify the Lender of the 
decision and the appropriate appeal 
rights. A copy of the assumption 
agreement and a copy of any new 
promissory note will be maintained 
the FmHA loan file. 

(1) Notification of Lender. The FmHA 
approval official will review the 
proposed transfer and assumption and 
notify the Lender of the decision in 
writing. The request for transfer and 
assumption will be treated as an 
application for guaranteed loan 
assistance and will be handled in 
accordance with § 1980.353 of this 
subpart. The Lender may proceed with 


_ the transfer and assumption upon 


obtaining FmHA approval. 

(2) Review of closing documents. The 
FmHA approval official or designee is 
responsible for the review and approval 
of the executed assumption agreement 
and the original statement required from 
the Lender in paragraph (e) of this 
section. 

(i) Errors and omissions. If upon 
review of the conformed documents 
FmHA finds any errors or omissions, the 
review official will return the defective 
material to the Lender so that errors and 
omissions may be corrected. If the 
original assumption agreement contains 
the same defects, it will be necessary to 
have the assuming parties, the 
transferors, and the Lender initial the 


changes. 

(ii) Notification of Finance Office. If 
the material is in order, or upon 
correction per paragraph 
1980.380(n)(2)(i), the review official will 
complete and submit Form FmHA 1980- 
7, “Notice of Transfer and Assumption 
of a Guaranteed Loan,” and Form FmHA 
1980-50, “Add, Delete, or Change 
Guaranteed Loan Borrower 
Information,” to the Finance Office. 


§ 1980.381 FmHA forms incorporated in 
this 


The following forms are incorporated 
in this subpart and are made a part of it 
sa exhibits that they appear as in the 

ederal Register are listed after the 
Form title for each): 

Form FmHA 1980-21, “Lender’s 
Transmission of Request for Single 
Family Housing Loan Guaran’ 
Exhibit B. 

Form FmHA 1980-16, “Lender 
Agreement for Guaranteed Single 
Family Housing Loan”—Exhibit D. 

Form FmHA 1980-17, “Loan Note 
Guarantee”—Exhibit E. 


15773: 


Form FmHA 1980-18, “Conditional 
Commitment for Single Family Housing 
Loan Guarantee”—Exhibit F. 

Form FmHA 1980-12, “Master Interest 
Assistance and Recapture Agreement 
with Promissory Note”—Exhibit I. 

Form FmHA 1980-11, “Assignment 
and Assumption Agreement”—Exhibit J. 


$$ 1980.382-1980.398 [Reserved] 


§ 1980.399 Appeais. 

The borrower and the Lender can 
appeal an FmHA administrative 
decision that directly and adversely 
impacts them. Decisions made by the 
Lender are not covered by this 
paragraph even if FmHA concurrence is 
required before the Lender can proceed. 
Appeals will be conducted in 
accordance with subpart B of part 1900 
of this chapter 

(a) Appealable decisions. 


alleged adverse decision made by 
FmHA. The Lender need not be an 
active participant in the appeal process. 

(2) The Lender only may —_* cases 
where FmHA has denied or reduced the 
amount of a loss payment to the Lender. 

(b) Nonappealable decisions. 

(1) The Lender’s decision as to 
whether to make a loan is not subject to 
FmHA appeal procedures. 

(2) The Lender’s decision to deny 
servicing relief is not subject to FmHA 
appeal procedures. 

(3) The Lender’s decision to accelerate 
the account is not subject to FmHA 
appeal procedures. 


§ 1980.400 Office of Management and 
Budget Control Number. 


burden for this collection of information 
is estimated to vary from 5 minutes to 4 
hours per response including time for 
sevteanin instructions, searching 
existing data sources, es and 


Budget, Paperwork Reduction Project 
(OMB #0575-0078) Washington-DC, 
20503. 





We submit the following request for FmHA 
loan guarantee: 
Applicant’s Name 
Social Security No. 
Address 


7 


following information; statement of current 
‘amily income and net worth, age, 
persons in the household, and 
citizenship status of the applicant, the 
applicant’s sex, race, and veteran status. 
2.We pares to loan $_____ for at 
% per with payments of 
&_____ per ____. Loan funds will be used 
for the following purposes(s}: 


Purpose Amount 


3. You may contact 
(contact person) of our office at 
—____________ (phone number) for 
any other information on this application. 

4. We attach a brief description of the 
housing to be financed including any 
drawings and specifications for: (check all 
that apply) 

{ ] construction 
{ ] major repairs 

5. Description of all security property and 
copy of the appraisal report. 

6. Copy of applicant's credit report. 

7. Form FmHA 400-1, “Equal Opportunity 
Agreement,” if construction costing more 
than $10,000 is planned. 


9. Form FmHA 410-2, “Statement Required 
by the Privacy Act.” 

10. Form PimHA 410-10, “Privacy Act 
Statement to References.” 

11, Lender's analysis of loan feasibility. 

10. Form FmHA 410-10, “Privacy Act 
Statement to References.” 

11. Lender's analysis of loan feasibility. 

12. Written verification of the applicant's 
household 


income. 
13. A statement for each debt to be 


elephone Number ——----~ —----—---—— 
1. Copy of loan application with the 


14. In order to induce the Farmers Home 
ens oa 
guarantee, we certify tha 

=: Wi eckdustiie hie totus tte nan 
without the proposed guarantee; 

b. The applicant has been advised in 
writing that the applicant is subject to 
criminal action if he or she knowingly and 
willfully gives false information to obtain a 
federally guaranteed loan; 

c. We have reviewed the applicant's loan 
proposal, and find that 

i. The dwelling to be financed is modest in 
size, cost, and design, and located in a rural 
area; 


ii. If new construction or rehabilitation; the 
plans and specifications have been properly 
certified as required in 7 CFR part 1924, 
subpart A; 

iii. The proper building permits, if 
applicable and any necessary certifications 
and recommendations of appropriate 
regulatory or other agencies having 
jurisdiction any pollution control 
agency have sapons Sense * lgmammnge 


Agreement 
oo Single Family Housing Loans on 

e; 

e. The applicant is a United States citizen 
or a legally admitted for permanent residence 
or indefinite 

f. The applicant { j is/ { ] is not a first-time 
home buyer (check only one box). 

15. Form PmHA 1980-13, “Annual Interest 
Assistance Agreement,” (draft copy) 

16. Copy of purchase 

17. Form FmHA 1944-4, “Certification of 


Disability or Handicap,” (if applicable). 
required for: 


16. An escrow account is 
(check all that apply) 


{ ] taxes 
{ ) insurance 
{ ]other________ specify 


Date 


Lender 


1 AM (WE ARE) unable to provide the 
housing I (we) need on my (our) own account, 
and I am (we are) unable to secure the credit 
necessary for this purpose from other sources 
upon terms and conditions which I (we) can 
reasonably fulfill. I (we) have to the best of 
my (our) knowledge given the lender accurate 
financial and other information about myself 
(ourselves). I (we) certify that these 
statements made by me (us) are true, 

complete and correct to the best of my (our) 
knowl and belief and are made in good 
faith to a loan Guaranteed by FmHA. 
Warning: Section 1001 of title 18, United 


jurisdicti 

Department or agency of the United States 
knowingly and willfully falsifies, conceals or 

covers up. . . a material fact, or makes any 
false, fictitious or fraudulent statements or 
representations, or makes or uses any false 
writing or document knowing the same to 
contain any false, fictitious or fraudulent 
statement or entry, shall be fined not more 
than $10,000 or imprisoned not more than 5 
years, or both.” _ 


Applicant 


Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Department of Agriculture, Clearance 
Officer, OIRM, room 404-W, Washington, DC 
20250; and to the Office of Management and 
Budget, Paperwork Reduction Project {OMB 
No. 0575-0078), Washington, DC 20503. 
Please DO NOT RETURN this form to either 
of these addresses. Forward to FmHA only. 


Exhibit D—to Subpart D—Form PmHA 1988- 
18, Lender Agresment for Guaranteed Single 
Family Housing Loans 


Lender of 


is designated as a Lender for the purpose of 
and requesting Loan Note 


named in this nt. This Agreement 
applies to the following offices of the Lender: 


The United Statee of America, acting 
through the Farmer's Home Administration 
(FmHA), agrees to enter into Loan Note 
Guarantees with the Lender as may be issued 
pursuant to the regulations for Rural Housing 
loans and to participate in a percentage of 
any loss on any such loans not to exceed the 
amount established in the particular loan 
note guarantee. The terms of any Loan Note 
Guarantee are controlling. The Lender enters 

ent as a condition for 


Il. Lender's Sale of the Cuaranteed Loan. 

A. The Lender may retain all of any 
guaranteed loan. The Lender is not permitted 
to sell or participate any portion(s) of the 
loan{s) to the applicant or borrower or 
members of their immediate families. If the 
Lender desires to sell the loan, such loan 
must not be in default as set forth in the 
terms of the note. 

B. Loans may be sold only to an entity that 
is a Housing and Urban Development (HUD) 
approved mortgagee or a lender approved by 
the Federal National Mortgage Association 
(Pannie Mae) or the Federal Home Loan 

Corporation (Freddie Mac) to sell 
and service one to four family first mortgage 
loans. The entity may also be Fannie Mae or 
Freddie Mac. Such entities are referred to as 
a Lender and are to be treated as a Lender for 
all purposes. When a loan is sold by the 
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Lender to a Purchaser, the Purchaser shall be 


Agreement, the FmHA ’ 
program regulations found in title 7 CFR part 
1980 subpart D, and to future FmHA program 
regulations not inconsistent with the express 
provisions of this Agreement. The Lender and 
Purchasing Lender will execute Form FmHA 
1980-11, “Assignment and Assumption 
Agreement.” 


Ill. The Lender may obtain participation of 
its loans under its procedures. Participation 
means a sale of an interest in a particular 
loan in which the Lender retains the note, 
mena for a iatpe on d 

ty servicing an: 
liquidation. A participant has no rights under 
the Loan Note Guarantee, note, or instrument 
securing the loan. 

IV. The Lender agrees that loan funds will 
be used for the purposes authorized in 7 CFR 
part 1980 subpart D as set forth in Form 
FmHA 1980-18, “Conditional Commitment for 
Single Family Housing Loan Guarantee,” for 
the particular loan. 

V. The Lender certifies that none of its 
officers or directors, stockholders (except 
stockholders in a Farm Credit Bank or other 
Farm Credit System institutions with direct 
' lending authority that have normal 
stockshare requirements for participating) or 
other owners is, or will be, a guaranteed loan 
Borrower. The Lender certifies that no 
guaranteed loan borrower will have a 
substantial financial interest in the Lender. If 
the borrower is a member of the board of 
directors of a Farm Credit Bank or other Farm 
Credit System institution with direct lending 
authority, the Lender certifies that an FCS 
institution on the next highest level will 
independently process the loan request and 
will act as the Lender's agent in servicing the 
account. 

VI. The Lender will certify to FmHA, prior 
to the issuance of a Loan Note Guarantee for 
each loan, that there has been no adverse 
change(s) in the Borrower's financial 
condition nor any other adverse change in the 
Borrower's condition during the period of 
time from FmHA's issuance of the 
Conditional Commitment for Guarantee to 
the issuance of the Conditional Commitment 
for Guarantee to the issuance of the Loan 
Note Guarantee. The Lender's certification 
must address all adverse changes and be 
supported by financial statements of the 
borrower not more than 90 days old at the 
time of certification. 

VIL. The Lender will submit the required 
guarantee fee with a Guaranteed Loan 
Closing Report at the time a Loan Note 
Guarantee is issued. 

VIll. Servicing. 

A. The Lender is encouraged to provide 
_ borrowers the opportunity to become a 

successful homeowner by 


appropriate loan servicing and counseling to 
meet the objectives of the loan. The Lender 
shall establish and maintain an escrow 
account to pay real estate taxes and 
assessments and required hazard insurance 
on the security. The Lender will service the 
ee 
secured party of record, unless the 

sold to another Lender. The purchasing 
Lender agrees to be bound by all of the same 


terms as the Lender under the Loan 


perform 
servicing its own portfolio of loans that are 
not guaranteed. 
a ee 
that, if construction is involved, 
is 


acceptable procurement procedures; and that 
— 


wr Rebi?s cuiesitiniciaiieemniibin be 
addition to those set forth in 7 CFR Part 1980, 
subpart D, include, but are not limited to: 
1. Obtaining compliance with the 


and proper application to 
interest, escrow accounts of taxes — 
thly = a adjusted —< 

monthly payment may it is 
not adequate to meet established charges of 
the escrow account for the coming year. Late 
charges when applicable may be assessed. 
The payments may also include additional 
funds to repay protective advances made by 
the Lender. 

3. Taking actions to offset the effects of 
liens, foreclosures, bankruptcy, receivership, 
insolvency, condemnation, probate 


properly service the loan. 

4. Inspection of the collateral before the 
loan becomes 60 days delinquent or the 
Lender has reason to believe that the 
borrower has vacated the property, or that 
the value of the security may be in jeopardy. 


luding hazard 
with a loss payable clause in favor of the 
Lender 


a 
6. Assuring that: 

a. Insurance loss payments, condemnation 
awards, or similar proceeds are applied on 
debts in accordance with lien priorities on - 
which the guarantee was based, or to rebuild 
or otherwise acquire needed replacement 
collateral with written a of FmHA; 

b. Proceeds from the or other 
disposition of collateral are applied in 
accordance with the lien priorities on which 
the guarantee is based, except that proceeds 
from the disposition or collateral such as 
furniture, equipment, or fixtures may be used 


comp! 

cle 
co 

d. If personal guarantees or 
pert of the collaverel, that 
statements are obtained from such 
guarantors which are not over 90 days old at 
the time of acceptance; 

e. The lien coverage and lien priorities 
specified by the Lender and to by 
FmHA will be obtained, and the lien 


secured party. 


instruments to obtain or maintain such 


the “ahaa 
recapture mortgage, 
recorded or filed; 

f. The borrower obtains marketable title to 
the collateral; 

g- The borrower is not released of liability 
for any or all of the loan except as provided 


status of the loan not later than January 31. 
The report will provide an update of the 
status of the account as of December 31 of 
the previous year including information on 
the unpelll behetias of Ge “san, the status of 
the real estate taxes, and whether required 
flood and hazard insurance is in force. 

IX. Default by the Borrower. 

A. The Lender will notify FmHA within 
twenty (20) days from the time a borrower 
becomes thirty (30) days past due on 
payment or either is otherwise in default. The 
Lender will notify FmHA of the status of a 
borrower's default using Form FmHA 1980- 
44, “Guaranteed Loan Borrower Default 
Status,” outlining the status of the account, 
servicing actions planned to resolve the 
delinquency, and servicing actions taken 
since the last report. The Lender will provide 
ne 


borrower if the payment is not received 

the 17th day after it is due, and a 

attempt to contact the borrower by telephone 

must be made, if the payment is not received 

i eee eieenauets 
C.Am 

Lender with the borrower before the loan 


proceedings 
advise FmHA in writing of the results of the 
meeting. Actions taken by the Lender with 
the written concurrence of FmHA may 
included but are not limited to the following 
or any combination thereof: 

1. Deferral of principal payment. 

= Suaeecem mara oremmnetaibigite 
payments on the loan. 


X. Liquidation. When the loan becomes 90 
days delinquent, the Lender may proceed 
with liquidation of the account unless there 
are extenuating circumstances. The Lender 
will report to FmHA by the 110th day of 
delinquency on the reasons and planned 
actions when the Lender has not proceeded 
with liquidation. 

The Lender must gend the borrower a letter 
a eailiertane explaining the nature of 

nai 
ee details Ghat cotton to sequal ta. one 
the default, the date by which the default 
must be cured, and the approximate date that 
foreclosure action will begin if the default is 
not cured. The letter will also advise the 
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by selling 

for an amount less than the debt 

rather proceed with the foreclosure, the 
Lender may submit a recommendation to 


If the Lender concludes the liquidation of a 
loan account is necessary 


Oe ae onan 9 ama 
plan. The Lender shall 
Lecdisuseselieisasenntacienhis 


proposes a method of liquidation other than 


plan within 30 days of receipt of such plan 
from the Lender. Should FmHA and the 


rights and interests necessary to allow FmHA 
to liquidate the loan. In this event, the Lender 
will not be paid for any loss until after the 
collateral is liquidated and the final loss is 
determined by FmHA. 


2. FmHA will attempt to obtain the 
nearer 


3. Options available to FmHA include 
eebabieabtandien dl Goumehenmeedn 
methods of 


liquidation. 

Seen eee ae 
liquidates, will proceed as 
possible when acceleration of the 
indebtedness is 


in nosouery niet 

any notices and any other required 
legal action. A copy of the acceleration 
document will be sent to FmHA or the 
Lender, as the case may be. If FmHA 
determines the liquidation is not pro 

typical for the area, it will 
the Lender that liquidation must be 
completed within a specified time. 

1. The Lender may reinstate an account 
when all delinquent payments and funds 
that were advanced to pay au 
ee 

iw. 

2. When the borrower offers a deed in lieu 


account for funds during the period of 
liquidation and will FmHA with 
odic reports on the progress of 
iquidation, resulting cost and additional 
for successful 


necessary 
of the liquidation. When FmHA 
liquidates, the Lender will be provided with 
similar reports upon request. 
E. Lender Bidding at Foreclosure Sele. If 
liquidation by the Lender results in a 
foreclosure sale, 


F. Determination of Loss and Payment. 
Final settlement will be made with the 
Lender after the loan is liquidated. FmHA 
will have the right to recover losses if paid 
OE ae 


discrepencies 

make its records and assistance available to 
FmHA. The final Report of Loss will be 
approved when FmHA finds the report proper 


in all 

3. Upon approval of the final Report of 
Loss, FmHA will submit the original of the 
final Report of Loss to the Finance Office for 
issuance of a Treasury check in of 
the balance owed by FmHA to the Lender. 


G. Maximum amount of loss payment. The 
amount payable to the Lender cannot exceed 
the limits 


by accruing and 

loan subsidy due and owing to the Lender 
will be covered by the guarantee only to the 
date FmHA accepts the responsibility for 
liquidation. Loss occasioned by accruing 
interest and any loan subsidy due and owing 
to the Lender will be covered to the extent of 
the guarantee to the date of final settlement 
when the liquidation is conducted by the 
Lender provided it proceeds expeditiously 
with the liquidation plan approved by FmHA. 
Any funds remaining in the borrower's 
escrow deposit account should be used to 
pay taxes, insurance, protective advances, 
and related foreclosure costs. 

H. Application of FmHA loss payment. The 
total amount of the loss payment remitted by 
FmHA will be applied on the loan. 


charged 
er 
to changed circumstances the liquidation 
plan needs to be revised, the Lender will 
obtain FmHA's written concurrence prior to 


es 
house expenses of the Lender will be allowed 


proceeds to the Lender. 
K. Payment. Final loss payments will be 
made within 60 days after the review of the 


protective exceeding 
for advances made for real estate taxes and 
other annual assessments that constitute a 


by 
when the borrower is in liquidation or close 
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to being liquidated te protect or preserve the 
security itself from loss or deterioration. 
Protective advances include advances made 
for delinquent property taxes, annual 
assessments, ground rents, hazard or flood 
insurance premiums against or affecting the 
collateral, and other expenses of an 
emergency nature necessary to preserve or 
protect the physical security. Attorney fees 


are not a protective advance. The Lender will 


not make advances in lieu of an 
additional loan. 

XII. Additional Loans. or Advances. The 
Lender will not make additional expenditures 
or new loans without first obtaining the 
written approval of FmHA even though such 
expenditures or advances would not be 
guaranteed. 

XIil. Future Recovery. After a loan has 
been liquidated and a final loss has been 
paid by FmHA any future funds which may 
be recovered will be shared in proportion to 
the amount of loss borne between FmHA and 
the Lender. 

XIV. Transfers and Assumptions. Transfers 
and assumptions may be made only for the 
amount of the debt. The transferor shall not 
be released of liability for the debt. 

XV. Other Requirements. This Agreement 
is subject to all the provisions of 7 CFR part 
1980, subpart D and any future amendments 
of the regulations not inconsistent with this 


agreement is executed prior to the execution 
of any Loan Note Guarantee under 7 CFR 
part 1980, subpart D and does not impose any 
obligation upon FmHA with respect to 
execution of any such contract. FmHA in no 
way warrants that such a contract has been 
or will be executed. Each request for a Loan 
Note Guarantee under 7 CFR part 1980, 
subpart D will be considered by FmHA on a 
case-by-case basi 

XVIL. Notices. All requests fer Loan Note 
Guarantees and any notices or actions will 
be initiated through the following FmHA 


Office unless otherwise notified by FmHA: 


XVIII. Termination of Agreement. The 
Lender's authority to submit guarantee 
requests under this t will terminate 
two eee 


for any Loan Note Guarantee issued under it 
and remaining in force at the time of 
expiration or revocation in accordance with 
the terms of Loan Note Guarantee until those 
loan note guarantees are concluded. 

XIX. This agreement is dated 


Lender: 
(IRS LD. Tax No.) 


By 
UNITED STATES OF AMERICA 


ATTEST: (Seal) 

Public burden for this collection 
of information is estimated to average 4 
hours per response, including the time for 
reviewing instructions, searching existing 
data sources, gathering and pee the 
data needed, and completing and reviewing 
the collection of information. Send comments 
regarding this burden estimate or any other 
aspect of this collection of information, 
including suggestions for reducing this 
burden, to Department of Agriculture, 
Clearance Officer, OIRM, room 404-W, 
Washington, DC 20250; and to the Office of 
Management and Budget, Paperwork 
Reduction Project (OMB No. 0575-0078), 
Washington, DC 20503. Please DO NOT 
RETURN this form to either of these 
addresses. Forward to FmHA only. 


Exhibit E—to Subpart D—Form FmHA 1980- 
17, Loan Note Guarantee and Assignment 
Guarantee Agreement 


Borrower Name 


State 


County - 


Date of Note 


Principal Amt of Loan $ 


FmHA Case No. 


Lender 


Lender IRS Id No. 


Lender Identifying No. 


Lender Address 


This Loan Note Guarantee is issued under 
Lender Agreement for Guaranteed Single 
Family Housing Loans dated ________ in 
connection with the above identified loan. 

In consideration of the making of the 
subject loan by the Lender, the United States 
of America, acting through the Farmers Home 
Administration (herein called “FmHA”), 
pursuant to title V of the Housing Act of 1949 
(42 U.S.C. 1471 et. seq.}, agrees that, subject 
to the terms and conditions herein, it will pay 
to the Lender the lesser of 

1. Any loss of an amount equal to 90 
percent of the principal amount actually 
advanced to the Borrower, or 

2. Any loss sustained by the Lender of an 
amount up to 35 percent of the principal 
amount actually advanced to the borrower, 
plus 85 percent of any additional loss 
sustained by the Lender of an amount up to 
the remaining 65 percent of the principal 
amount actually advanced to the Borrower. 

Loss includes only (a} principal and 
interest evidenced by the Note; (b} any loan 
subsidy due and owing; and (c} any principal 
and interest indebtedness on FmHA 
approved protective advances for protection 
and preservation of collateral. Interest 
(including any subsidy) shall be covered by 
the Loan Note Guarantee to the date of the 
final toss settlement when the Lender 


conducts liquidation of collateral in an 
expeditious manner. Net received 
from liquidation of the collateral will be used 
in calculating the amount of loss sustained by 
the Lender. If the Lender acquires the 
collateral, the net proceeds from collateral for 
calculating loss shall be determined by 
FmHA as follows: (i) the collateral will be 

at its current market value as of 
the date of acquisition by the Lender then {ii} 
deduct from such appraised value an 
estimate of liquidation costs which will 
include an allowance for the estimated time 
the property will be held by the Lender. 

If FmHA conducts the liquidation of the 
loan, loss occasioned to a Lender by accruing 
interest after the date FmHA accepts 
responsibility for the liquidation will not be 
covered by the Loan Note Guarantee. 

Lender may sell the guaranteed loan only 
to a Lender which meets the qualifications 
and in the manner as provided in subpart D, 7 
CFR part 1980. Such loan must not be in 
default at the time of the sale. 

Lender may obtain participation in its loan 
under its procedures. Participation means a 
sale of an interest in the loan wherein the 
Lender retains the note, collateral securing 
the note, and all responsibility for all loan 
servicing and liquidation. A participant has 
no rights under this instrument. 


Conditions of the Guarantee 


1. Lender will be responsible for servicing 
the loan and Lender will remain mortgagee 
and/or secured party of record. Any 
purchasing Lender agrees to be bound by all 
of the same terms as the selling Lender and 
this agreement and the Lender Agreement for 
Guaranteed Single Family Housing Loans. 

2. The Loan Note Guarantee constitutes an 
obligation supported by the full faith and 
credit of the United States and is 
incontestable except for fraud or 
misrepresentation of the Lender has actual 
knowledge at the time it becomes such 
Lender or which the Lender participates in or 
condones. A note which provides for the 
payment of interest on interest shall not be 
guaranteed. If the note provides for payment 
of interest on interest, then this Loan Note 
Guarantee is void. In addition, the Loan Note 
Guarantee will be unenforceable by the 
Lender to the extent any loss is occasioned 
by violation of usury laws, negligent servicing 
or failure to obtain security regardless of the 
time at which FmHA acquires knowledge of 
the forgoing. Any losses occasioned will be 
unenforceable by the Lender to the extent 
that loan funds are used for purposes other 
than those approved by FmHA in its Form 
FmHA 1980-18, “Conditional Commitment for 
Single Family Housing Loan Guarantee.” 
Negligent servicing is defined as the failure to 
perform those services which a reasonable 
prudent lender would perform in servicing its 
own loan portfolio of loans that are not 
guaranteed. The term includes not only the 
concept of a failure to act but also not acting 
in a timely manner or acting contrary to the 
manner in which a reasonable prudent lender 
would act up to the time of loan maturity or 
until a final loss is paid. 
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3. Lender will receive all payments or 
principal and interest and any loan subsidy 
on the account of the entire loan. 

4. Protective Advances made by the Lender 


5. The Loan Note Guarantee will terminate 
automatically (a) upon full payment of the 
guaranteed loan; or (b) upon full payment of 
any loss obligation hereunder; or (c) upon 


6. Any amount due under this instrument 
will be determined and paid as provided in 7 
CFR part 1980, subpart D in effect on the date 
of this instrument. 

7. All notices and actions will be initiated 
through FmHA —___ for __EEE 
(State) with the mailing address at the date of 
this instrument: 


United States of America Farmers Home 
Administration 


By: 
Title: 
Date 


Assumption Agreement by: 
(transferee) 

Dated: 

Assumption Approved by FmHA 
Dated 

(new note, if taken, is attached) 


Assumption Agreement by: 
a 
ated: 


Assumption Approved by FmHA: 
Dated 


(new note, if taken, is attached) 

Public reporting burden for this collection 
of information is estimated to average § 
minutes per response, including the — +3 
reviewing instructions, searching exis: 
data sources, gathering and ere 3 the 
data needed, and completing and reviewing 
the collection of information. Send comments 
regarding this burden estimate or any other 
aspect of this collection of information, 
including suggestions for reducing this 
burden, to Department of Agriculture, 
clearance Officer, OIRM, room 404-W, 
Washington, DC 20250; and to —— of 
Management and Budget, 

Reduction Project (OMB No. an 
Washington DC 20503. Pleas DO NOT 
RETURN this form to either of these 
addresses. Forward to FmHA only. 


Single Family Housing Loan Guarantee 
To: Lender 

Lender's Address 

Borrower 

Case No. 

State 


County 

Type of Loan 

Principal Amount of Loan 
$ 

From an examination of information 
supplied by the Lender on the above 
proposed loan, and other relevant 
information deemed necessary, it appears 
that the transaction can properly be 
completed. 

Therefore, the United States of America 
acting through the Farmers Home 
Administration (FmHA) hereby agrees that, 
in accordance with applicable provisions of 
the FmHA regulations published in the 
Federal Register and related forms, it will 
execute Form FmHA 1980-17, “Loan Note 
Guarantee,” subject to the conditions and 
requirements specified in said regulation and 
below. 

The Loan Note Guarantee fee payable by 
the Lender to FmHA will be the amount as 
specified in the regulations on the date of this 
conditional spear wet be interest rate for 
the loan is ______&%, 

A Loan Note Rocaines ithe sb meats 
until the Lender certifies as required in 7 CFR 
1980.360 that there has been no adverse 
change(s) in the Borrower's financial 
condition, nor any other adverse change in 
the Borrower's condition during the period of 
time from FmHA's issuance of this 
conditional commitment to issuance of the 
Loan Note Guarantee. The Lender's 
certification must address all adverse 
changes and be eupported by financial 
statements of the Borrower and its guarantors 
not more than 60 days old at the time of 
certification. 

This conditional commitment becomes null 
and void unless the conditions are accepted 
by the Lender and Borrower within 60 days 
from date of issuance by FmHA. Any 
negotiations concerning these conditions 
must be completed by that time. 

Except as set out below, the purposes for 
which the loan funds will be used and the 
amounts to be used for such purposes are set 
out on Form FmHA 1980-21, “Lender’s 
Transmission of Request for Single Family 
Housing Loan Note Guarantee.” Once this 
instrument is executed and returned to 
FmHA, no major change of conditions or 
approved loan purpose as listed on these 
forms will be considered. 

Additional Conditions and Requirements 
including source and use of funds: # 

This conditional commitment will expire on 

® unless the time is extended in 


1 Insert fixed interest rate. 

® Insert any additional conditions or requirements 
in this space or on an attachment referred to in this 

space; otherwise, insert “NONE”. 

wa PuRIA will doterenine the bipivation date of thle 
contract. This date will not exceed 90 days from the 
date of issuance. ee ee 
extension. Consideration will be given to the date 
ee. 

involved the expiration 

date will correspond with the projected competion 
of the project. 
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writing by FmHA, or upon the Lender’s 
earlier notification to FmHA that it does not 
desire to obtain an FmHA guarantee. 
United States of America 


request issuance of a Loan Note Guarantee 
within days. 


(Name of Lender) 
(Date) 


By: 
(Signature for Lender) 
Public reporting burden for this collection 


regarding this burden estimate or any other 
aspect of this collection of information, 
including suggestions for reducing this 
burden, to Department of Agriculture, 
Clearance Officer, OIRM, room 404-W, 
Washington, DC 20250; and to the Office of 
Management and Budget, Paperwork 
Reduction Project (OMB No. 0575-0078), 
Washington, DC 20503. Please DO NOT 
RETURN this form to either of these 
addresses. Forward to FmHA only. 


Exhibit G—To Subpart D—Loans Made On or 
Before March 28, 1989 


Servicing Loan Guarantees 


Loans guaranteed before March 28, 1989 
will be serviced in accordance with the Loan 
— Guarantee end Lender’s Agreement for 
the loan. 


Transfers and Assumptions 


A loan made and guaranteed under subpart 
D of part 1980 prior to March 29, 1989 may be 
transferred to an applicant meeting all 
eligibility requirements of this subpart except 
the applicant's adjusted annual income may 
exceed the moderate income limit by not 
more than 10 percent of the moderate income 
limit for the area. Eligible applicant also 
— an applicant who meets the 


¢ Return completed and signed copy of this form 
to FmHA issuing office. 
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income stays within the low income range as 
then defined by FmHA and the borrower 


eae 
(whether one or more 
promise to 


Borrower”) join severally 
wine ar 
ca, acting through the Farmers Home 
Adninistration, Un en States Department of 
eee ee 
tas tanasedt Wralaioes pagiaa end te A 
t tance ts 
Seunden Siguiedadiaiestediiones Ge eaesiat 
of value appreciation available for recapture, 
in accordance with this agreement on behalf 
Cee ee 
deed of trust referenced above. V: 
appreciation available Saeed means 
the market value of the property less: (1) all 
debts secured by prior liens, es 
expenses, ee (4) 
any capital 
Tap sanuel Gnkenten Hinasistitiin 
payable when the first of the following 


occurs: 

(a) Title to the property is conveyed to 
another party, or 

(b) The borrower ceases to occupy the 


property. 
Presentment, protest and notice are 
waived. 


is required. 

e. The Lender and the Government will 
enter into an Annual Interest Assistance 
Agreement for each period the Borrower is 
entitied to receive interest assistance during 
the life of this master agreement. 

f. Based on changes in the Borrower's 
income, the Government may adjust the 
assistance amount in increments of $20.00 per 
month or in accordance with the Floor Rate 


by 

reducing future assistance payments at its 
option. Overpayment amounts may be added 
to the recapture amount at the Government's 
option if not collected by other means. 

ee 
Government will be paid in a lump sum to the 

IV. The Lender agrees: 

a To provide for completion ofthe Annual 


agreement. 
IIL. The Borrower's household income at the 
time of execution of this agreement ie $__ 


a. The Borrower will remain eligible for 
interest assistance as long as the Borrower's 


bh, The sepapment of esststened fo de end 
payable upon the Borrower's payment-in-full 
(including of the outstanding 
ee 


own and occupy the property, repayment of 
interest assistance may be deferred until title 
to the property is conveyed. 

e. The amount of assistance to be repaid 
will be determined when the principal and 
interest balance is repaid (including 


Se ee 
repai 

f. When the debt is satisfied by OTHER 
THAN FORECLOSURE 


section and subpart D of 7 CFR part 1980. The 
sale proceeds will be divided between the 
Government and borrower in the following 

1. Unpaid balance of loans secured by a 
prior security instrument (prior liens), ae well 
as real estate taxes and assessments levied 
against the property which are due will be 
paid. 


2. Unpaid principal and interest owed on 
the FmHA guaranteed Ioan still due and 
payable to the Lender will be paid. 

3. The actual expenses incurred by the 
Borrower necessary to sell the property such 
as sales commissions or advertising cost, 
appraisal fees, legal and related costs such as 
deed preparation and transfer taxes will be 


result in a return greater than the expense 

a 
“ta cametons ity which consists of the 
actual contribution a the Borrower and 
reduces the amount of the loan below the 
market value of the property. The 
contribution may be in the form of cash and, 
or value of the lot if the home was 
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accordance with calculations on Form FmHA 


1980-14. If there is no value appreciation, 
there is no recapture. The amount of value 
appreciation to be paid to the Government, in 
repayment of the interest assistance granted, 
is the lesser of the interest assistance granted 
or the amount of value appreciation by the 
appropriate factor in the following table: 


AVERAGE INTEREST RATE PAID BY THE BORROWER 


7. If this agreement is for more than one 
loan that is subject to recapture of interest 
assistance, the recapture computations will 
be based on the total interest assistance 
granted on all loans. 

g. When the loan is paid in full other than 
by sale of the property or the borrower has 
ceased to occupy the property, the amount of 
assistance to be repaid to the Government is 
determined in the same manner set forth 
above. The assistance to be repaid will 
remain a lien on the property until paid and it 
must be paid upon non-occupancy, sale, or 
transfer of title to the property. 

The liquidation provisions of subpart D of 7 
CFR part 1880, set forth supplemental 
conditions applicable to the recapture of 
interest assistance. 

I have read and agree to the provisions of 
this agreement. 


Borrower 
Acknowledged 


Lender 


Co-Borrower 
Accepted and Agreed to 
By 


FmHA 
Attachment A 


The chart below will serve as the basis for 
determining the amount of interest assistance 
paid by the government and the amount that 
the borrower will be responsible for payment 
of the Promissory Note in the attached 
agreement. The actual amounts for which 
each party is responsible will be reflected in 
Form FmHA 1980-13, “Annual Interest 
Assistance Agreement.” 


Public reporting burden for this collection of 
information is estimated to average 1 hour 
per response, including the time for 
reviewing instructions, searching existing 
data sources, gathering and maintaining the 
data needed, and completing and reviewing 
the collection of information. Send comments 
ing this burden estimate or any other 
aspect of this collection of information, 
including suggestions for reducing this 
burden, to Department of Agriculture, 
Clearance Officer, OIRM, room 404-W, 
Washington, DC 20250; and to the Office of 
Management and Budget, Paperwork 
Reduction Project (OMB No. 0575-0078), 
Washington, DC 20503. Please DO NOT 
RETURN this form to either of these 
‘addresses. Forward to FmHA only. 


Exhibit J—to Subpart D—Form FmHA 1980- 
11, Assignment & Assumption Agreement 


ot eader) owns a Loan made to 
as evidenced by a note dated 
and the United States of America, acting 
through the Farmers Home Administration 
(FmHA) entered into a Loan Note Guarantee 
(Form FmHA 1980-17) dated with 
the Lender pursuant to a _____ Lender 
Agreement For Guaranteed Single Family 
Housing Loans (Form FmHA 1980-60) dated 
as authorized by 7 CFR part 1980, 
subpart D. 


OE et i een en 
(Purchaser) desires to purchase from the 


Lender the Loan as guaranteed by FmHA. 


BEBesEE 
sheRBER 


The Parties Hereto Agree: 

L The principal amount of the Loan now 
outstanding is $____tm_. FmHA has 
received the Guarantee Fee in exchange for 
the issuance of the Loan Note Guarantee. 

IL. Lender, for valued received, hereby 
assigns to Purchaser all right, title and 
interest of the Lender in the Loan and 
instruments and agreements relating to the 
Loan as more specifically set forth in a 
separate document in substantially the 
following form which shall include 
attestation and acknowledgements as 
necessary to effectuate and record the 
assignment under prevailing local law: 
Assignment 
Know that 
(Lender) for value received, hereby assigns 
unto 


(Purchaser) and unto the heirs, successors, 
legal representatives, and assigns of the 
Purchaser all right, title and interest of the 
Lender in and to those certain [mortgage(s)] 
[deed(s)] of oe [trust indenture(s)} [deed{s) 
to secure debt], together with the note(s) or 
obligations described in said [mortgage(s)] 
[deed(s) of trust] Sper ee (deeds) 
to secure debt] and evidencing the 

secured thereby (Loans) and all right, title 
and interest of the Lender in and to all loan 
agreements, security agreements, title and 
other insurance policies, Loan Note 
Guarantee, and other instruments, contracts 
or agreements the Loans in each 
case including all rights of the Lender to 
exercise any election or option or to make 
any decision or determination or to give any 
notice, consent, waiver or approval under or 
in respect to any agreement pertaining to the 


rights, pow 
of the Lender, whether arising under any 


the agreements pertaining to the Loans or by 
statute or at law or equity, or otherwise, 
arising out of any default or event of default 
under any agreement pertaining to the Loans, 
which are recorded in the [mortgage] [deed of 
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trust] [deed] records of [County], [State] as 
follows, to-wit: 


Grantor 


To have and hold the same unto the 
Purchaser and to the heirs, successors, legal 
representatives and assigns of the Purchaser 
forever. 

The Lender has duly executed the 
Assignment the day of 


By 


[Include attestation and acknowledgements 


as necessary to effectuate and record the 
assignment under prevailing local law.] 

Ill. Lender shall execute such other 
documents or instruments as may be 
necessary to effectuate this transaction, 
including compliance with section 6 of the 
Real Estate Settlement Procedures Act of 
1974, as amended (12 U.S.C. 2605). 

IV. Purchaser shall succeed to all rights, 
title, and interest of the Lender under the 
Loan Note Guarantee. 

V. The Provisions of the note, security 
instrument(s), Loan Note Guarantee, and of 
any outstanding agreements executed or 
assumed in relation to the Loan or Loan Note 
Guarantee shall remain in full force and 


Gaeta 


effect and Purchaser assumes the obligations 
of, and agrees to be bound by and to comply 
with, all convenants, agreements and 
conditions contained in said instruments and 
agreements the same as if it had executed 
them as of the dates of those instruments and 
agreements as principal obligor, and shall be 
subject to any defenses, claims, or setoffs 
that FmHA would have against the Lender if 
the Lender had continued to hold the Loan. 
The Purchaser also agrees to comply with 
section 6 of the Real Estate Settlement 
Procedures Act of 1974, as amended (12 
U.S.C. 2605). 

VI. This Agreement shall be subject to 
present regulations of FmHA and to its future 
regulations which are not inconsistent with 
the express provisions of this Agreement. 

Dated this Gay of, 
1 
Lender 


Purchaser 


United States of America Farmers Home 
Administration 


15781 


By: 


Public reporting burden for this collection 
of information is estimated to average 30 
minutes per response, including the time for 
reviewing instructions, searching existing 
data sources, gathering and maintaining the 
data needed, and completing and reviewing 
the collection of information, Send comments 
regarding this burden estimate or any other 
aspect of this collection of information, 
including suggestions for reducing this 
burden, to Department of Agriculture, 
Clearance Officer, OIRM, room 404-W, 
Washington, DC 20250; and to the Office of 
Management and Budget, Paperwork 
Reduction Project (OMB No. 0575-0078), 
Washington, DC 20503. Please DO NOT 
RETURN this form to either of these 
addresses. Forward to FmHA only. 


Dated: March 27, 1991. 
La Verne Ausman, 


Administrator, Farmers Home 
Administration. 


[FR Doc. 91-8828 Filed 4~16~91; 8:45 am] 
BILLING CODE 3410-07-M 








Environmental 
Protection Agency 


40 CFR Part 721 
Significant New Uses of Certain Chemical 
Substances; Final Rule 


April 17, 1001 
S 
Part VII 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 721 
{OPTS-50589; FRL-3804-4] 
RIN 2070-AB27 


Significant New Uses of Certain 
Chemical Substances 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


summary: EPA is promulgating 
significant new use rules (SNURs) under 
section 5(a)(2) of the Toxic Substances 
Control Act (TSCA) for several chemical 
substances which were the subject of 
premanufacture notices (PMNs)-and 
subject to TSCA section 5(e) consent 
orders issued by EPA. Today's action 
requires certain persons who intend to 
manufacture, import, or process these 
substances for a significant new use to 
notify EPA at least 90 days before 
commencing the manufacturing or 
processing activity designated by this 
SNUR as a significant new use. The 
required notice will provide EPA with 
the opportunity to evaluate the intended 
use, and if necessary, to prohibit or limit 
that activity before it occurs. EPA is 
promulgating this SNUR using direct 
final procedures. 

EFFECTIVE DATE: This rule shall be 
promulgated for purposes of judicial 
review at 1 p.m. Eastern Standard Time 
on May 1, 1991. The effective date of this 
rule is June 17, 1991. If EPA receives 
notice before May 17, 1991 that someone 
wishes to submit adverse or critical 
comments on EPA’s action in 
establishing a SNUR for one or more of 
the chemical substances subject to this 
rule, EPA will withdraw the SNUR for 
the chemical for which the notice of 
intent to comment is received and will 
issue a proposed SNUR providing a 30- 
day period for public comment. 
ADDRESSES: Each comment or notice of 
intent to submit adverse or critical 
comment must bear the docket control 
number OPTS-50589 and the name(s) of 
the chemical substance(s) subject to the 
comment. Since some comments may 
contain confidential business 
information (CBI), all comments should 
be sent in triplicate to: TSCA Document 
Receipt Office (TS—790), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E~-105, 401 M St., SW., 
Washington, DC 20460. Nonconfidential 
versions of comments on this rule will 
be placed in the rulemaking record and 
will be available for public inspection. 
The Supplementary Information section 
of this preamble contains additional 


information on submitting comments 
containing CBI 

FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-543-B, 401 M St., SW., Washington, 
DC 20460, Telephone: (202) 554-1404, 
TDD: (202) 554-0£51. 

SUPPLEMENTARY INFORMATION: This 
SNUR will require persons to notify EPA 
at least 90 days before commencing any 
activity designated by this SNUR as a 
significant new use. The supporting 
rationale and background to this rule 
are more fully set out in the preamble to 
EPA's first direct final SNURs at 55 FR 
17376 on April 24, 1990. Consult that 
preamble for further information on the 
objectives, rationale, and procedures for 
the rules and on the basis for significant 
new use designations including 
provisions for developing test data. 


I. Authority 


Section 5(a)(2) of TSCA (15 U.S.C. 
2604(a)(2)) authorizes EPA to determine 
that a use of a chemical substance is a 
“significant new use.” EPA must make 
this determination by rule after 
considering all relevant factors, 
including those listed in section 5{a)(2). 
Once EPA determines that a use of a 
chemical substance is a significant new 
use, section 5{a){1)(B) of TSCA requires 
persons to submit a notice to EPA at 
least 90 days before they manufacture, 
import, or process the substance for that 
use. The mechanism for reporting under 
this requirement is established under 40 
CFR 721.10. 


Il. Applicability of General Provisions 


General provisions for SNURs appear 
under subpart A of 40 CFR part 721. 
These provisions describe persons 
subject to the rule, recordkeeping 
requirements, exemptions to reporting 
requirements, and applicability of the 
rule to uses occurring before the 
effective date of the final rule. Rules on 
user fees appear at 40 CFR part 700. 
Persons subject to this SNUR must 
comply with the same notice 
requirements and EPA regulatory 
procedures as submitters of PMNs under 
section 5(a)(1)(A) of TSCA. In particular, 
these requirements include the 
information submission requirements of 
section 5(b) and 5(d}(1), the exemptions 
authorized by section 5(h)(1), (2), {3), 
and (5), and the regulations at 40 CFR 
part 720. Once EPA receives a SNUR 
notice, EPA may take regulatory action 
under section 5(e), 5(f), 6, or 7 to control 
the activities on which it has received 
the SNUR notice. If EPA does not take 
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action, EPA is required under section 
5{g) to explain in the Federal Register its 
reasons for not taking acticn. 

Persons who intend to export a 
substance identified in a proposed or 
final SNUR are subject to the export 
notification provisions of TSCA section 
12{b). The regulations that interpret 
section 12(b) appear at 40 CFR part 707. 
Persons who intend to import a chemical 
substance identified in a final SNUR are 
subject to the TSCA section 13 import 
certification requirements, which are 
codified at 19 CFR 12.118 through 12.127 
and 127.28 and must certify that they are 
in compliance with the SNUR 
requirements. The EPA policy in support 
of the import certification appears at 40 
CFR part 707. 


Ti. Substances Subject to This Rule 


EPA is establishing significant new 
use and recordkeeping requirements for 
the following chemical substances under 
40 CFR part 721 subpart E. In this unit, 
EPA provides a brief description for 
each substance, including its PMN 
number, chemical name (generic name if 
the specific name is claimed as CBI), 
CAS number (if assigned), basis for the 
action taken by EPA in the section 5(e) 
consent order or as a non-section 5(e) 
SNUR for the substance (including the 
statutory citation and specific finding), 
toxicity concerns, and the CFR citation 
assigned in the regulatory text section of 
this rule. The specific uses which are 
designated as significant new uses are 
cited in the regulatory text section of the 
rule by reference to 40 CFR part 721 
subpart B where the significant new 
uses are described in detail. Certain 
new uses, including production limits 
and other uses designated in the rule are 
claimed as CBI. The procedure for 
obtaining confidential information is set 
out in Unit VII. 

Where the underlying section 5(e) 
order prohibits the PMN submitter from 
exceeding a specified production limit 
without performing specific tests to 
determine the health or environmental 
effects of a substance, the tests are 
described in this unit. As explained 
further in Unit VI., the SNUR for such . 
substances contains the same 
production limit, and exceeding the 
production limit is defined as a 
significant new use. Persons who intend 
to exceed the production limit must 
notify the Agency by submitting a 
significant new use notice at least 90 
days in advance. Data on potential 
exposures or releases of the substances, 
testing other than that specified in the 
section 5{e) order for the substances, or 
studies on analogous substances, which 
may demonstrate that the significant 
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new uses being reported do not present 
an unreasonable risk, may be included 
with significant new use notification. In 
addition, this unit describes tests that 
are recommended by EPA to provide 
sufficient information to evaluate the 
substance, but for which no production 
limit has been established in the section 
5(e) order. Descriptions of recommended 
tests are provided for informational 
purposes. 

The SNURs for the following PMN 
substances, P-88-1303, P-88-2177, P-89- 
776, P-90-113, P-90-212, P~90-274, P-90- 
481, P-90-549, and P-90-583, regulate 
chemical substances subject to section 
5(e) orders where the finding under 
TSCA is based solely on substantial 
production volume and significant or 
substantial human exposure or release 
to the environment in substantial 
quantities. In each of these cases there 
was limited or no toxicity data available 
for the PMN substance. In such cases 
EPA regulates new chemical substances 
under section 5({e) by requiring certain 
toxicity tests. For instance, chemical 
substances with potentially substantial 
releases to surface waters would be 
subject to toxicity testing of aquatic 
organisms and chemicals with 
potentially substantial human exposures 
would be subject to health effects 
testing for mutagenicity, acute effects, 
and subchronic effects. 


PMN Number P-87-1192 


Chemical name: 
Hydrazinecarboxamide, N,N’-1,6- 
hexanediylbis [2,2-dimethyl-. 

CAS Number: Not available. 

Effective date of 5(e) Consent Order: 
July 20, 1990. 

Basis for action: The Order was issued 
under section 5({e)(1)(a)(i) and (ii)(I) of 
TSCA based on a finding that this 
substance may be present an 
unreasonable risk of injury to health. 
Toxicity concern: Similar hydrazines 
have been shown to cause cancer in test 
animals. 

Recommended testing: A 2-year two- 
species rodent bioassay (40 CFR 
798.3300). 

CFR citation: 40 CFR 721.1234. 


PMN Numbers P-88-1303, P-88-2177 
and P-90-212 


Chemical name: Ethane, 1,1-dichloro-1- 
fluoro-. 

CAS Number: 1717-00-6. 

Effective date of 5(e) Consent Orders: P- 
88-1303—August 31, 1990, P-88-2177— 
October 15, 1990, P-90-212—August 6, 
1990. 

Basis for action: The Orders were 
issued under section 5{e}(1)(A}{i) and 
(ii)(1) of TSCA. This substance is a 
hydrofluorocarbon and the Agency 


expects this substance to be produced in 
extremely high volumes and there is 
potential for widespread use and 
significant human exposures to the 
substance. 

Recommended testing: The 
recommended studies are being 
undertaken by an international industry 
consortium. The Agency believes that 
the results of the following testing would 
help characterize possible health effects 
of the substance: a functional 
observational battery (40 CFR 798.6050); 
motor activity (40 CFR 798.6200); 
neuropathology (40 CFR 798.6400); a 
two-generation oral reproductive study 
in rats (40 CFR 798.4700); and a 2-year 
two-species oral bioassay (40 CFR 
798.3300). The PMN submitters have 
agreed not to exceed two specified 
production limits, related to testing tiers, 
without completing these studies. 

The initial tier requires completion of 
the functional observational battery, 
motor activity, neuropathology, and 
two-generation oral reproductive studies 
before exceeding a large (confidential) 
production volume. The second tier, for 
the bioassay, is triggered at an even 
larger (confidential) production volume. 
CFR citation: 40 CFR 721.1007. 


PMN Number P-89-336 


Chemical name: (generic) Alanine, N-(2- 
carboxyethyl)-N-alkyl, salt. 

CAS Number: Not available. 

Effective date of 5(e) Consent Order: 
August 28, 1990. 

Basis for action: The Order was issued 
under section 5(e)(1)(a){i) and (ii)(I) of 
TSCA based on a finding that this 
substance may be present an 
unreasonable risk of injury to the 
environment. 

Toxicity concern: Based on acute fish 
test data on the PMN substance, the 
PMN substance may cause toxicity to 
aquatic organisms. 

Recommended testing: The Agency 
believes that the results of an algal 
acute toxicity test {40 CFR 797.1950) and 
a daphnid acute toxicity test (40 CFR 
797.1300) would help characterize 
possible toxicity to aquatic organisms. 
The PMN submitter has agreed not to 
exceed the production volume limit 
without performing these studies. 

CFR citation: 40 CFR 721.270. 


PMN Number P-89-711 


Chemical name: (generic) Benzene, 1,2- 
dimethyl-, polypropene derivatives, 
sulfonated, potassium salts. F 

CAS Number: Not available. 

Effective date of section 5(e) consent 
order: June 12, 1990. 

Basis for section 5(e) order: A consent 
order was issued under section 
5(e)(1)(A){i) and (ii)(I) of TSCA based on 


the finding that this substance may 
present an unreasonable risk of injury to 


‘ the environment. 


Toxicity concern: The Company 
submitted acute toxicity test data 
regarding the effects of the PMN 
substance to algae and daphnia. In 
addition, the Company submitted acute 
test data on the effects of the sodium 
salt of the PMN substance on fish. The 
test results are as follows: Algae 96-h 
EC50 = 92 mg/L; daphnid 48-h LC50 = 
2.7 mg/L and 48-h EC50 = 0.17 mg/L; 
and the fish 96-h LC50 = 1.6 mg/L. 
Based on these test data, fish were 
determined to be the most sensitive 
species to the PMN substance. To 
calculate the concern concentration of 
the PMN substance in surface waters at 
which chronic toxicity to fish is 
expected, the Agency used an acute to 
chronic ratio of 6.5 (a value derived from 
a data base on this class of chemical 
substances) to arrive at a value of 0.250 
mg/L. EPA incorporated an assessment 
factor of 10 to compensate for the 
uncertainty between laboratory toxicity 
tests and field observed effects. A final 
concentration of concern to aquatic 
species was set at 0.025 mg/L or 25 ppb 
(parts per billion). Based on the 
foregoing, the concern criteria 
established at 40 CFR 721.170(b)(4) have 
been met indicating that the PMN 
substance may cause significant adverse 
environmental effects. The PMN 
submitter indicated that its use of the 
PMN substance would not in fact result 
in releases to surface waters at or 
exceeding 25 ppb. Therefore, there is no 
prohibition contained in the consent 
order which limits release of the PMN 
substance above this level. However, 
the inherent toxicity of the substance 
and likelihood of chronicity is great 
enough to warrant defining a significant 
new use as any release of the PMN 
substance resulting in surface water 
concentrations in excess of 25 ppb. The 
Agency cannot ensure that other users 
will not release the PMN substance to 
surface waters in excess of this level, 
thereby necessitating inclusion of this 
restriction in the rule. 

Recommended testing: A chronic 
daphnid test (40 CFR 797.1330); a 
chronic fish early life stage toxicity test 
(40 CFR 797.1600); an aerobic 
biodegradation test (40 CFR 796.3100); 
and a simulation test-aerobic sewage- 
coupled units test (40 CFR 797.3300). The 
PMN submitter has agreed not to exceed 
the production volume limit without 
performing these studies. 

CFR citation: 40 CFR 721.464. 
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PMN Number P-89-776 


Chemical name: (generic) Substituted 
benzenesulfonic acid, alkali metal salt. 
CAS Number: Not available. 

Effective date of 5(e) Consent Order: 
June 22, 1990. 

Basis for action: The Order was issued 
under section 5(e)(1)(A)(i) and (ii)(II) of 
TSCA based on the finding that this 
substance will be produced in 
substantial quantities and there may be 
substantial human exposure to the 
substance. 

Recommended testing: EPA has 
determined that the following studies 
will help characterize the toxicity of the 
PMN substance: an in vivo mouse 
micronucleus by the intraperitoneal 
route (40 CFR 798.5395) and a 90-day 
subchronic study (40 CFR 798.2650). The 
PMN submitter has agreed not to exceed 
the production volume limit without 
performing these studies. 

CFR citation: 40 CFR 721.566. 


PMN Number P-90-113 


Chemical name: (generic) Toluene 
sulfonamide bisphenol A epoxy adduct. 
CAS Number: Not available. 

Effective date of 5(e) Consent Order: 
May 22, 1990. 

Basis for section 5(e) Order: The Order 
was issued under section 5(e)(1)(A)(i) 
and (ii)(II) of TSCA based on a finding 
that this substance is expected to be 
produced in substantial quantities and 
there may be substantial human 
exposure to the substance. 
Recommended testing: EPA has 
determined that the results from a 28- 
day oral (OECD 407); an acute oral (40 
CFR 798.1175); Ames assay (40 CFR 
798.5265); and mouse micronucleus 
studies (40 CFR 798.5395) would help 
characterize possible effects of the 
substance. The PMN submitter has 
agreed not to exceed the production 
volume limit without performing these 
tests. 

CFR citation: 40 CFR 721.611. 


PMN Number P-90-244 and P-90-245 


Chemical name: (generic) Polymer of 
bisphenol A diglycidal ether, substituted 
alkenes, and butadiene. 

CAS Number: Not available. 

Effective date of section 5(e) consent 
order: August 10, 1990. 

Basis for section 5(e) consent order: The 
Order was issued under section 
5(e)(1)(A)(i) and (ii)(I) of TSCA based on 
a finding that this substance may 
present an uureasonable risk of injury to 
health. 

Toxicity concern: Similar epoxides have 
been shown to cause cancer and 
reproductive and mutagenic effects in 
test animals. 


Recommended testing: EPA has 
determined that a 90-day subchronic 
study (40 CFR 798.2250) will help to 
characterize reproductive effects. The 
PMN submitter has agreed not to exceed 
the production volume limit without 
performing the 90-day study. EPA has 
determined that the results of a 2-year 
bioassay (40 CFR 798.3300) would help 
characterize cancer effects. 

CFR citation: 40 CFR 721.605. 


PMN Number P-90-274 


Chemical name: (generic) Dialkylamino 
alkanoate, metal salt. 

CAS Number: Not available. 

Effective date of 5(e) Consent Order: 
August 3, 1990. 

Basis for 5(e) Order: The Order was 
issued under section 5(e)(1)(A)(i) and 
(ii)(I) of TSCA based on a finding that 
this substance is expected to be 
produced in substantial quantities, and 
there may be substantial human 
exposure to the substance. 
Recommended testing: EPA has 
determined that the results of a 28-day 
oral (OECD Guideline No. 407), an acute 
oral (40 CFR 798.1175), Ames assay (40 
CFR 798.5265), and mouse micronucleus 
studies (40 CFR 798.5395) would help 
characterize possible effects of the 
substance. The PMN submitter has 
agreed not to the exceed production 
limit without performing these tests. 
CFR citation: 40 CFR 721.287. 


PMN Number P-90-299 


Chemical name: (generic) Halogenated 
acrylonitrile. 

CAS Number: Not available. 

Effective date of 5(e) Consent Order: 
July 31, 1990. 

Basis for action: The Order was issued 
under section 5(e)(1)(A)(i) and (ii)(I) of 
TSCA based on a finding that this 
substance may present an unreasonable 
risk of injury to health. 

Toxicity concern: Substances similar to 
the PMN substance have been shown to 
cause mutagenicity, chronic and 
subchronic toxicity, developmental 
toxicity, reproductive system toxicity, 
neurotoxicity, and cancer. Substances 
similiar to the PMN substance have also 
been shown to cause toxicity to aquatic 
organisms, but releases of the PMN 
substance are not expected to result in 
significant risk of injury to the 
environment. 

Recommended testing: The Agency 
believes that the results of the following 
testing would help characterize possible 
health effects of the substance: an Ames 
test (40 CFR 798.5265); an in vivo 
micronucleus (i.p.) (40 CFR 798.5395); a 
functional observational battery (40 CFR 
798.6050); motor activity (40 CFR 
798.6200); neuropathology (40 CFR 
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798.6400); a 90-day oral study in rats(40 
CFR 798.2650); an oral developmental 
toxicity study (40 CFR 798.4900); a two- 
generation oral reproductive study in 
rats (40 CFR 798.4700); and a 2-year 
two-species oral bioassay (40 CFR 
798.3300). 

CFR Citation: 40 CFR 721.1130. 


PMN Number P-90-481 


Chemical name: (generic) Alkyl 
polyethylene glycol phosphate, 
potassium salt. 

CAS Number: Not available. 

Effective date of section 5(e) consent 
order: August 4, 1990. 

Basis for section 5(e) consent order: The 
Order was issued under section 
5(e)(1)(A)(i) and (ii)(I) of TSCA based 
on a finding that this substance is 
expected to be produced in substantial 
quantities and may reasonably be 
anticipated to enter the environment in 
substantial quantities. 

Recommended testing: EPA has 
determined that an acute algal assay (40 
CFR 797.1050), an acute daphnid assay 
(40 CFR 797.1300), and an acute fish 
assay (40 CFR 797.1400) will 
characterize environmental effects. The 
PMN submitter has agreed not to exceed 
the production volume limit without 
performing the listed studies. 

CFR citation: 40 CFR 721.1590. 


PMN Number P-90-549 


Chemical name: (generic) Benzoate 
ester. 

CAS Number: Not available. 

Effective date of 5(e) Consent Order: 
September 7, 1990. 

Basis for 5(e) Order: The Order was 
issued under section 5(e)(1)(A)(i) and 
(ii)(I) of TSCA based on the finding that 
this substance will be produced in 
substantial quantities, there may be 
substantial human exposure to the 
substance, and it may reasonably be 
anticipated to enter the environment in 
substantial quantities. 

Recommended testing: EPA has 
determined that the following studies 
will help characterize the toxicity of the 
PMN substance: an in vivo mouse 
micronucleus by the intraperitoneal 
route (40 CFR 798.5395); a 28-day 
repeated dose study (OECD Guideline 
No. 407) with the following 
modification— a neurotoxicity 
functional observational battery (40 CFR 
798.6050) with the highest dose set at 
1,000 mg/kg and for the highest test 
group only, histopathologic examination 
extended to include testes/ovaries and 
lungs; a developmental toxicity study 
(40 CFR 798.4900); an acute algae (40 
CFR 797.1050); a chronic daphnid (40 
CFR 797.1350); and a chronic fish (40 
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CFR 797.1600). The PMN submitter has 
agreed not to exceed the production 
limit without performing the 
recommended testing. 

CFR citation: 40 CFR 721.570. 


PMN Number P-90-583 


Chemical name: (generic) Reaction 
product of alkylphenol, tetraalkyl 
titanate, and tin complex. 

CAS Number: Not available. 

Effective date of 5(e) Consent Order: 
September 14, 1990. 

Basis for 5(e) Order: The Order was 
issued under section 5(e)({1)(A)(i) and 
(ii)(II) of TSCA based on the findi 

this substance is expected to be 
produced in substantial quantities and 
there may be substantial human 
exposures. 

Recommended testing: EPA has 
determined that an Ames assay (40 CFR 
798.5265); an in vivo mouse 
micronucleus assay by the 
intraperitoneal route (40 CFR 798.5395); 
an oral LD50 study in rats (40 CFR 
798.1175); and a 28-day repeated dose 
(OECD Guideline No. 407) with the 
following modification —(40 CFR 
798.6050) will characterize the toxicity of 
the PMN substance. The PMN submitter 
has agreed not to exceed the production 
limit without performing the 
recommended testing. 

CFR citation: 40 CFR 721.2085. 


PMN Number P-90-587 


Chemical name: (generic) 
Polyfluorosulfonic acid salt. 

CAS Number: Not available. 

Basis for SNUR: Test data on 
structurally similar perfluorinated 
substances indicate that the PMN 
substance may cause reproductive 
toxicity. When the PMN substance is 
used as described in the PMN only 
dermal exposure is anticipated. Limited 
absorption of the PMN substance is 
expected through the skin. EPA has 
determined that the manufacture, 
processing, distribution in commerce, 
use, or disposal of the substance may 
present an unreasonable risk of injury to 
humen health if it is inhaled. Based on 
this information the PMN substance 
meets the concern criteria at 721.170 
(b)(3){ii). 

Toxicity concern: Test data on 
structurally similar chemicals have 
shown these substances to cause 
reproductive effects in male test 
animals, 

Recommended testing: EPA has 
determined that the results of a 90-day 
subchronic study, with special attention 
given to the male reproductive organs 
(40 CFR 798.2650), will characterize the 
possible human health effects of the 
substance. The etudy must be performed 


prior to any use which involves 
potential inhalation exposure. 
CFR citation: 40 CFR 721.1619. 


IV. Objectives and Rationale of the Rule 


During review of the PMNs submitted 
for the chemical substances that are 
subject to this SNUR, EPA concluded 
that for all but one of the substances (P- 
90-587), regulation was warranted under 
section 5(e) of TSCA pending the 
development of information sufficient to 
make reasoned evaluations of the health 
or environmental effects of the 
substances. The basis for such findings 
is outlined in Unit Ill. of this preamble. 
Based on these findings, section 5(e) 
consent orders requiring the use of 
appropriate controls were negotiated 
with the PMN submitters; the SNUR 
provisions for these substances 
designated herein are consistent with 
the provisions of the section 5(e) orders. 

In the case of P-90-587, for which the 
proposed uses are not regulated under a 
section 5(e) order, EPA determined that 
one or more of the criteria of concern 
established at 40 CFR 721.170 were met. 
EPA is issuing this SNUR for specific 
chemical substances which have 
undergone premanufacture review to 
ensure the following objectives: That 
EPA will receive notice of any 
company’s intent to manufacture, 
import, or process a listed chemical 
substance for a significant new use 
before that activity begins; that EPA will 
have an opportunity to review and 
evaluate data submitted in a SNUR 
notice before the notice submitter begins 
manufacturing, importing, or processing 
a listed chemical substance for a 
significant new use; that, when 
necessary to prevent unreasonable 
risks, EPA will be able to regulate 
prospective manufacturers, importers, or 
processors of a listed chemical 
substance before a significant new use 
of that substance occurs; and that all 
manufacturers, importers, and 
processors of the same chemical 
substance which is subject to a section 
5(e) order are subject to similar 
requirements. 


V. Direct Final Procedure 


EPA is issuing these SNURs as direct 
final rules, as described in 40 CFR 
721.160(c)(3) and 721.170{d)}(4). In 
accordance with 40 CFR 721.160(c}(3)(ii), 
this rule will be effective June 17, 1991, 
unless EPA receives a written notice by 
May 17, 1991 that someone wishes to 
make adverse or critical comments on 
EPA's action. If EPA receives such a 
notice, EPA will publish a notice to 
withdraw the direct final SNUR(s) for 
the specific substance({s) to which the 
adverse or critical comments apply. EPA 
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will then propose a SNUR for the 
specific substance(s) providing a 30-day 
comment period. This action establishes 
SNURs for several chemical substances. 
Any person who submits a notice of 
intent to submit adverse or critical 
comments must identify the substance 
and the new use to which it applies, 
EPA will not withdraw a SNUR for a 
substance not identified in a notice. 


VI. Test Data and Other Information 


EPA recognizes that section 5 of 
TSCA does not require developing any 
particular test data before submission of 
a SNUR notice. Persons are required 
only to submit test data in their 
possession or control and to describe 
any other data known to or reasonably 
ascertainable by them. In cases where a 
section 5(e) order requires or 
recommends certain testing, Unit IIL. of 
this preamble lists those recommended — 
tests. However, EPA has established 
production limits in the section 5{e) 
orders for several of the substances 
regulated under this rule, in view of the 
lack of data on the potential health and 
environmental risks that may be posed 
by the significant new uses or increased 
exposure to the substances. These 
production limits cannot be exceeded 
unless the PMN submitter first submits 
the results of toxicity tests that would 
permit a reasoned evaluation of the 
potential risks posed by these 
substances. Under recent consent 
orders, each PMN submitter is required 
to submit each study at least 14 weeks 
(earlier orders required submissions at 
least 12 weeks) before reaching the 
specified production limit. A listing of 
the tests specified in the section 5{e) 
orders is included in Unit IIL of this 
preamble, Substances Subject to This 
Rule. The SNURs contain the same 
production volume limits as the Consent 
Orders. Exceeding these production 
limits is defined as a significant new 
use. The recommended studies may not 
be the only means of addressing the 
potential! risks of the substance. 
However, SNUR notices submitted for 
significant new uses without any test 
data may increase the likelihood that 
EPA will take action under section 5(e), 
particularly if satisfactory test results 
have not been obtained from a prior 
submitter. EPA recommends that 
potential SNUR notice submitters 
contact EPA early enough so that they 
will be able to conduct the appropriate 
tests, SNUR notice submitters should be 
aware that EPA will be better able to 
evaluate SNUR notices which provide 
detailed information on: (1) Human 
exposure and environmental release 
that may result from the significant new 
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use of the chemical substances; (2) 
potential benefits of the substances; and 
(3) information on risks posed by the 
substances compared to risks posed by 
potential substitutes. 


VII. Procedural Determinations 


EPA is establishing through this rule 
some significant new uses which have 
been claimed as CBI. EPA has decided it 
is appropriate to keep this information 
confidential to protect the interest of the 
original PMN submitter. EPA 
promulgated a procedure to deal with 
the situation where a specific significant 
new use is CBI. This procedure appears 
in 40 CFR 721.575(b)(1) and is similar to 
that in § 721.11 for situations where the 
chemical identity of the substance 
subject to a SNUR is CBI. This 
procedure is cross-referenced in each of 
these SNURs. 

A manufacturer or importer may 
request EPA to determine whether a 
proposed use would be a significant new 
use under this rule. Under the procedure 
incorporated from § 721.575(b)(1), a 
manufacturer or importer must show 
that it has a bona fide intent to 
manufacture or import the substance 
and must identify the specific use for 
which it intends to manufacture or 
import the substance. If EPA concludes 
that the person has shown a bona fide 
intent to manufacture or import the 
substance, EPA will tell the person 
whether the use identified in the bona 
fide submission would be a significant 
new use under the rule. Since most of 
the chemical identities of the substances 
subject to these SNURs are also CBI, 
manufacturers and processors can 
combine the bona fide submission under 
the procedure in § 721.575(b)(1) with 
that under § 721.11 into a single step. 

If a manufacturer or importer is told 
that the production volume identified in 
the bona fide submission would not be a 
significant new use, i.e. it is below the 
level that would be a significant new 
use, that person can manufacture or 
import the substance as long as the 
aggregate amount does not exceed that 
identified in the bona fide submission to 
EPA. If the person later intends to 
exceed that volume, a new bona fide 
submission would be necessary to 
determine whether that higher volume 
would be a significant new use. EPA is 
considering whether to adopt a special 
procedure for use when CBI production 
volume is designated as a significant 
new use. Under such a procedure, a 
person showing a bona fide intent to 
manufacture or import the substance, 
under the procedure described in 
§ 721.11, would automatically be 
informed of the production volume that 
would be a significant new use. Thus the 


person would not have to make multiple 
bona fide submissions to EPA for the 
same substance to remain in compliance 
with the SNUR, as could be the case 
under the procedures in § 721.575(b)(1). 


VIII. Applicability of Rule to Uses 
Occurring Before Effective Date of the 
Final Rule 


To establish a significant “new” use, 
EPA must determine that the use is not 
ongoing. The chemical substances 
subject to this rule have recently 
undergone premanufacture review. 
Section 5(e) orders have been issued in 
all but one case and notice submitters 
are prohibited by the section 5(e) orders 
from undertaking activities which EPA 
is designating as significant new uses. In 
cases where EPA has not received a 
Notice of Commencement (NOC) and 
the substance has not been added to the 
Inventory, no other person may 
commence such activities without first 
submitting a PMN. For substances for 
which an NOC has not been submitted 
at this time, EPA has concluded that the 
uses are not ongoing. However, EPA 
recognizes in cases when chemical 
substances identified in this SNUR are 
added to the Inventory prior to the 
effective date of the rule, the substances 
may be manufactured, imported, or 
processed by other persons for a 
significant new use as defined in this 
rule before the effective date of the rule. 
However, 12 out of the 16 substances 
contained in this rule have CBI chemical 
identities, and since EPA has received a 
limited number of post-PMN bona fide 
submissions, the Agency believes that it 
is highly unlikely that many, if any, of 
the significant new uses described in the 
following regulatory text are ongoing. 
As discussed at 55 FR 17376, EPA has 
decided that the intent of section 
5(a)(1)(B) is best served by designating a 
use as a significant new use as of this 
date of publication rather than as of the 
effective date of the rule. Thus, persons 
who begin commercial manufacture, 
import, or processing of the substances 
regulated through this SNUR will have 
to cease any such activity before the 
effective date of this rule. To resume 
their activities, these persons would 
have to comply with all applicable 
SNUR notice requirements and wait 
until the notice review period, including 
all extensions, expires. 

EPA has promulgated provisions to 
allow persons to comply with this SNUR 
before the effective date. If a person 
were to meet the conditions of advance 
compliance in § 721.45 (h) (53 FR 28354, 
July 17, 1988), the person will be 
considered to have met the requirements 
of the final SNUR for those activities. If 
persons who begin commercial 
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manufacture, import, or processing of 
the substance between publication and 
the effective date of the SNUR do not 
meet the conditions of advance 
compliance, they must cease that 
activity before the effective date of the 
rule. To resume their activities, these 
persons would have to comply with all 
applicable SNUR notice requirements 
and wait until the notice review period, 
including all extensions, expires. 


IX. Economic Analysis 


EPA has evaluated the potential costs 
of establishing significant new use 
notice requirements for potential 
manufacturers, importers, and 
processors of the chemical substance 
subject to this rule. EPA’s complete 
economic analysis is available in the 
public record for this rule (OPTS—50589). 


X. Rulemaking Record 


EPA has established a record for this 
rulemaking (docket control number 
OPTS-50589). The record includes 
information considered by EPA in 
developing this rule. A public version of 
the record without any confidential 
business information is available in the 
TSCA Public Docket Office from 8 a.m. 
to 12 p.m. and 1 p.m. to 4 p.m., Monday 
through Friday, except legal holidays. 
The TSCA Public Docket Office is 
located at Rm. NE-G004, 401 M St., SW., 
Washington, DC. 


XI. Regulatory Assessment 
Requirements 


A, Executive Order 12291 


Under Executive Order 12291, EPA 
must judge whether a rule is “major” 
and therefore requires a Regulatory 
Impact Analysis. EPA has determined 
that this rule will not be a “major” rule 
because it will not have an effect on the 
economy of $100 million or more, and it 
will not have a significant effect on 
competition, costs, or prices. While 
there is no precise way to calculate the 
total annual cost of compliance with this 
rule, EPA estimates that the cost for 
submitting a significant new use notice 
would be approximately $4,500 to 
$11,000, including a $2,500 user fee 
payable to EPA to offset EPA costs in 
processing the notice. EPA believes that, 
because of the nature of the rule and the 
substances involved, there will be few 
SNUR notices submitted. Furthermore, 
while the expense of a notice and the 
uncertainty of possible EPA regulation 
may discourage certain innovation, that 
impact will be limited because such 
factors are unlikely to discourage an 
innovation that has high potential value. 

This regulation was submitted to the 
Office of Management and Budget 
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(OMB) for review as required by 
Executive Order 12291. 


B. Regulatory Flexibility Act 


Under the Regulatory Flexibility Act 
(5 U.S.C. 605(b)), EPA has determined 
that this rule would not have a 
significant impact on a substantial 
number of small businesses. EPA has 
not determined whether parties affected 
by this rule would likely be small 
businesses. However, EPA expects to 
receive few SNUR notices for the 
substances. Therefore, EPA believes 
that the number of small businesses 
affected by this rule will not be 
substantial, even if all of the SNUR 
notice submitters were small firms. 


C. Paperwork Reduction Act 


The information collection 
requirements contained in this rule have 
been approved by OMB under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. 3501 et seq.), and have 
been assigned OMB control number 
2070-0012. 

Public reporting burden for this 
collection of information is estimated to 
vary from 30 to 170 hours per response, 
with an average of 100 hours per 
response, including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Chief, Information Policy Branch, PM- 
223, U.S. Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460; and to Office of Management and 
Budget, Paperwork Reduction Project 
(2070-0012), Washington, DC 20503. 


List of Subjects in 40 CFR Part 721 


Chemicals, Environmental protection, 
Hazardous materials, Reporting and 
recordkeeping requirements, Significant 
new uses. 


Dated: April 9, 1991. 
Linda J. Fisher, 


Assistant Administrator for Pesticides and 
Toxic Substances. 


Therefore, 40 CFR part 721 is amended 
as follows: 


PART 721—[AMENDED] 


1. The authority citation for part 721 
continues to read as follows: 
Authority: 15 U.S.C. 2604 and 2607. 


2. By adding new § 721.270 to subpart 
E to read as follows: 


§ 721.270 Alanine, N-(2-carboxyethyi)-N- 
alkyl-, salt. 

(a) Chemical substance and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified generically as alanine, N-(2- 
carboxyethyl)-N-alkyl-, salt (P-89-336) 
is subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 

(i) Hazard communication program. 
Requirements as specified in § 721.72 
(a), (b), (c), (d), (f), (g)(3)(ii), (g)(4)(i), and 
(g)(5). 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(k) and (q). 

(iii) Release to water. Requirements 
as specified in § 721.90(a)(4), (b)(4), 
(c)(4) (where N = 100). The requirement 
of 40 CFR 721.91(a)(4) that the amount of 
the substance estimated to be released 
to water is calculated before entering 
control technology is not retained. 
Instead, if the waste stream containing 
the PMN substance will be treated using 
biological treatment (activated sludge or 
equivalent) plus clarification, then the 
amount of PMN substance reasonably 
likely to be removed from the waste 
stream by such treatment may be 
subtracted in calculating the number of 
kilograms released. No more than 90 
percent removal efficiency may be 
attributed to such treatment. 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance as specified in § 721.125(a), 
(b), (c), (£), (g), (h), (i), and (k). 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(3) Determining whether a specific 
use is subject to this section. The 
provisions of § 721.575(b)(1) apply to 
this section. 

(Approved by the Office of Management and 


Budget under OMB control number 2070- 
0012) 


3. By adding new § 721.287 to subpart 
E to read as follows: 


§ 721.287 Dialkylamino alkanoate metal 
salt. 


(a) Chemical substances and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified generically as dialkylamino 
alkanoate metal salt (P-90-274), is 
subject to reporting under this section 


for the significant new uses described in 
paragraph (a)(2) of this section. 

(2)The significant new uses are: 

(i) Hazard communication program. A 
significant new use of this substance is 
any manner or method of manufacture, 
import, or processing associated with 
any use of this substance without 
providing risk notification as follows. 
(A) If, as a result of the test data 
required under the section 5{e) consent 
order for this substance, the employer 
becomes aware that this substance may 
present a risk of injury to human health, 
the employer must incorporate this new 
information, and any information on 
methods for protecting against such risk, 
into a Material Safety Data Sheet 
(MSDS) as described in § 721.72(c) 
within 90 days from the time the 
employer becomes aware of the new 
information. If this substance is not 
being manufactured, imported, 
processed, or used in the employer's 
workplace, the employer must add the 
new information to an MSDS before the 
substance is reintroduced into the 
workplace. 

(B) The employer must ensure that 
persons who have received, or will 
receive, this substance from the 
employer are provided an MSDS as 
described in § 721.72(c) containing the 
information required under paragraph 
(a)(2)(i)(A) of this section within 90 days 
from the time the employer becomes 
aware of the new information. 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(p) (production limit 
set at 573,300 kg). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance, as specified in § 721.125(a), 
(c), (h), and (i). 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(Approved by the Office of Management and 
Budget under OMB control number 2070- 
0012) 


4. By adding new § 721.464 to subpart 
E to read as follows: 


§ 721.464 Benzene, 1,2-dimethyl-, 
derivatives, sulfonatec. 
potassium salts. 

(a) Chemical substances and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified as benzene, 1,2-dimethyl-, 
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polypropene derivatives, sulfonated, 
potassium salts (PMN P-89-711) is 
subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 

(i) Hazard communication program. 
Requirements as specified in § 721.72(a), 
(b), (c), (d), (e} (concentration set a 1.0 
percent, and (f). The following 
environmental hazard statement shall 
appear on each label as specified in 
§ 721.72(b) of this section and the MSDS 
as specified in § 721.72(v) of this section: 
EPA is requiring aquatic toxicity testing 
and fate testing for a substance in this 
product. These requirements are based 
on EPA's determination that the 
substance causes toxicity to fish and 
aquatic organisms based on data on the 
substance and similar sulfonate 
compounds. EPA has further determined 
that discharge of this substance may 
cause toxicity to fish and aquatic 
organisms at concentrations as low as 
25 ppb. Water releases of the substance 
are subject to an EPA Significant New 
Use Rule (SNUR) under 40 CFR part 721 
which requires that EPA be notified 90 
days prior to use resulting in surface 
water concentrations in excess of this 
level. 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(l) and (q). 

(iii) Release to water. Requirements 
as specified in § 721.90 (a)(4), (b)(4), and 
(c)(4) (where N = 25 ppb). The 
requirement of 40 CFR 721.91(a)(4) that 
the amount of the substance estimated 
to be released to water is calculated 
before entering control technology is not 
retained. If the waste stream containing 
the substance will be treated using 
biological treatment (activated sludge or 
equivalent) plus clarification, then the 
amount of substance reasonably likely 
to be removed from the waste stream by 
such treatment may be subtracted in 
calculating the number of kilograms 
released. No more than 50 percent 
removal efficiency may attributed to 
such treatment. 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance: § 721.125(a), (b), (c), (f), (g) 
(h), (i), and (k). 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(3) Determining whether a specific 
use is subject to this section. The 


provisions of § 721.575(b){1) apply to 
this section. 

(Approved by the Office of Management and 
Budget under OMB control number 2070- 
0012) 


5. By adding new § 721.566 to subpart 
E to read as follows. 


§ 721.566 Substituted benzenesulfonic 
acid, alkall metal salt. 

(a) Chemical substance and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified generically as substituted 
benzenesulfonic acid, alkali metal salt 
(P-89-776) is subject to reporting under 
this section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2)The significant new uses are: 

(i) Hazard communication program. A 
significant new use of this substance is 
any manner or method of manufacture, 
import, or processing associated with 
any use of this substance without 
providing risk notification as follows. 
(A) i, as a result of the test data 
required under the section 5({e) consent 
order for this substance, the employer 
becomes aware that this substance may 
present a risk of injury to human health, 
the employer must incorporate this new 
information, and any information on 
methods for protecting against such risk, 
into a Material Safety Data Sheet 
(MSDS) as described in § 721.72(c) 
within 90 days from the time the 
employer becomes aware of the new 
information. If this substance is not 
being manufactured, imported, 
processed, or used in the employer's 
workplace, the employer must add the 
new information to an MSDS before the 
substance is reintroduced into the 
workplace. 

(B) The employer must ensure that 
persons who have received, or will 
receive, this substance from the 
employer are provided an MSDS as 
described in § 721.72(c) containing the 
information required under paragraph 
(a)(2}(i)(A) of this section within 90 days 
from the time the employer becomes 
aware of the new information. 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80{q). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance as specified in § 721.125(a), 
(c), (h), and (i). 

(2) Limitations or revocation of 
certain notification requirements. The 
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provisions of § 721.185 apply to this 
significant new use rule. 

(3) Determining whether a specific 
use is subject to this section. The 
provisions of § 721.575({b){1) apply to 
this section. 

(Approved by the Office of Management and 
Budget under OMB control number 2070- 
0012) 


6. By adding new § 721.570 to subpart 
E to read as follows: 


§ 721.570 Benzoate ester. 


(a) Chemical substances and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified generically as benzoate ester 
(P-90-549) is subject to reporting under 
this section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2)The significant new uses are: 

(i) Hazard communication program. A 
significant new use of this substance is 
any manner or method of manufacture, 
import, or processing associated with 
any use of this substance without 
providing risk notification as follows. 
(A) If, as a result of the test data 
required under the section 5(e) consent 
order for this substance, the employer 
becomes aware that this substance may 
present a risk of injury to human health, 
the employer must incorporate this new 
information, and any information on 
methods for protecting against such risk, 
into a Material Safety Data Sheet 
(MSDS) as described in § 721.72(c) 
within 90 days from the time the 
employer becomes aware of the new 
information. If this substance is not 
being manufactured, imported, 
processed, or used in the employer's 
workplace, the employer must add the 
new information to an MSDS before the 
substance is reintroduced into the 
workplace. 

(B) The employer must ensure that 
persons who have received, or will 
receive, this substance from the 
employer are provided an MSDS as 
described in § 721.72(c) containing the 
information required under paragraph 
(a)(2)(i)(A) of this section within 90 days 
from the time the employer becomes 
aware of the new information. 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(q). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
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substance, as specified in § 721.125(a), 
(c), (h), and (i). 

(2) Limitations or revocation of 
certain modification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(3) Determining whether a specific 
use is subject to this section. The 
provisions of § 721.575(b)(1) apply to 
this section. 

(Approved by the Office of Management and 
Budget under OMB control number 2070- 
0012) 


7. By adding new § 721.605 to subpart 
E to read as follows: 


§ 721.605 Polymer of bisphenol A 
diglycidal ether, substituted alkenes, and 
butadiene. 


(a) Chemical substances and 
significant new uses subject to 
reporting. (1) The chemical substances 
identified generically as polymer of 
bisphenol A diglycidal ether, substituted 
alkenes, and butadiene (PMNs P-90-244 
and P-90-245) are subject to reporting 
under this section for the significant new 
uses described in paragraph (a)(2) of 
this section. 

(2) The significant new uses are: 

(i) Protection in the workplace. 
Requirements as specified in 
§ 721.63(a)(1), (a)(3), (a)(6)(ii), (b) 
(concentration set at 0.1 percent), and 
(c). 

{ii) Hazard communication program. 
Requirements as specified in § 721.72(a), 
(b), (c), (d), (e) (concentration set at 0.1 
percent), (f), (g)(1)(vi), (g)(1)(vii), 
(g)(2)(v), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(q). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance, as specified in § 721.125(a) 
through (i). 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(3) Determining whether a specific 
use is subject to this section. The 
provisions of § 721.575(b)(1) apply to 
this section. 

(Approved by the Office of Management and 


Budget under OMB control number 2070- 
0012) 


8. By adding new § 721.611 to subpart 
E to read as follows: 


§ 721.611 Toluene sulfonamide bisphenol 
A epoxy adduct. 

(a) Chemical substances and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified generically as toluene 
sulfonamide bisphenol A epoxy adduct 
(PMN P-90-113) is subject to reporting 
under this section for the significant new 
uses described in paragraph (a)(2) of 
this section. 

(2) The significant new uses are: 

(i) Hazard communication program. A 
significant new use of this substance is 
any manner or method of manufacture, 
import, or processing associated with 
any use of this substance without 
providing risk notification as follows. 
(A) If, as a result of the test data 
required under the section 5(e) consent 
order for this substance, the employer 
becomes aware that this substance may 
present a risk of injury to human health, 
the employer must incorporate this new 
information, and any information on 
methods for protecting against such risk, 
into a Material Safety Data Sheet 
(MSDS) as described in § 721.72(c) 
within 90 days from the time the 
employer becomes aware of the new 
information. If this substance is not 
being manufactured, imported, 
processed, or used in the employer's 
workplace, the employer must add the 
new information to an MSDS before the 
substance is reintroduced into the 
workplace. 

(B) The employer must ensure that 
persons who have received, or will 
receive, this substance from the 
employer are provided an MSDS as 
described in § 721.72(c) containing the 
information required under paragraph 
(a)(2)(i)(A) of this section within 90 days 
from the time the employer becomes 
aware of the new information. 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(q). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance, as specified in § 721.125(a), 
(c), (h), and (i). 

(2) Limitations or revocation of 
certain nctification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(3) Determining whether a specific 
use is subject to this section. The 
provisions of § 721.575(b)(1) apply to 
this section. 


15791 


(Approved by the Office of Management and 
Budget under OMB control number 2070- 
0012) : 


9. By adding new § 721.1007 to subpart 
E to read as follows: 


§ 721.1007 Ethane, 1,1-dichioro-1-fluoro-. 


(a) Chemical substance and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified as ethane, 1,1-dichloro-1- 
fluoro- (PMNs P-88-1303, P-88-2177, and 
P-90-212) is subject to reporting under 
this section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 

(i) Hazard communication program. A 
significant new use of this substance is 
any manner or method of manufacture, 
import, or processing associated with 
any use of this substance without 
providing risk notification as follows. 
(A) If, as a result of the test data 
required under the section 5(e) consent 
order for this substance, the employer 
becomes aware that this substance may 
present a risk of injury to human health, 
the employer must incorporate this new 
information, and any information on 
methods for protecting against such risk, 
into a Material Safety Data Sheet 
(MSDS) as described in § 721.72(c) 
within 90 days from the time the 
employer becomes aware of the new 
information. If this substance is not 
being manufactured, imported, 
processed, or used in the employer's 
workplace, the employer must add the 
new information to an MSDS before the 
substance is reintroduced into the 
workplace. 

(B) The employer must ensure that 
persons who have received, or will 
receive, this substance from the 
employer are provided an MSDS as 
described in § 721.72(c) containing the 
information required under paragraph 
(a)(2)(i)(A) of this section within 90 days 
from the time the employer becomes 
aware of the new information. 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(q). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance, as specified in § 721.125(a), 
(c), (h), and (i). 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 
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(3) Determining whether a specific 
use is subject to this section. The 
provisions of § 721.575(b)(1) apply to 
this section. 

(Approved by the Office of Management and 
Budget under OMB control number 2070- 
0012) 


10. By adding new § 721.1130 to 
subpart E to read as follows: 


§ 721.1130 Halogenated acrylonitrile. 

(a) Chemical substance and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified generically as halogenated 
acrylonitrile, (PMN P-90-299) is subject 
to reporting under this section for the 
significant new uses described in 
paragraph ({a)}{2) of this section. 

(2) The significant new uses are: 

(i) Protection in the workplace. 
Requirements as specified in § 721.63 
(a)(1), (a)(3), (a)(4), (a){5)(i). (a)(5)Ci) 
(a)(5)(iii), (a)(6){ii), (a)(6){v), (b) 
(concentration set at 0.1 percent), and 
-(c). 
{ii) Hazard communication program. 
Requirements as specified in § 721.72{a), 
(b), {c), (d), {e) (concentration set at 0.1 
percent), (f), (g)(1)(i). (g)(4)(ii), (e)()Gv), 
(aMA)(v), (g}(a)(vid, Ca)(A)(vii) (B)1)(ix. 
(g)(2)(i), (g){2)(ii), (g)(2){iii), (g)(2)fiv), 
(g)(2)(v), and (g){5). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance, as specified in § 721.125(a) 
through (h). 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(Approved by the Office of Management and 
Budget under OMB contro! number 2070- 
0012) 

11.By adding new § 721.1234 to 

subpart E to read as follows: 


§ 721.1234 Hydrazinecarboxamide, N,N’- 
1,6-hexanedlyibis [2,2-dimethyl- 

(a) Chemical substance and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified as hydrazinecarboxamide, 
N,N’-1,6-hexanediylbis (2,2-dimethyl- (P- 
87-1192) is subject to reporting under 
this section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 

(i) Protection in the workplace. 
Requirements as specified in 
§ 721.63(a)(4), (a)(5)(i), (a)(5){ii), 
(a)(5)(iii), (a)(5)(iv), (a)(5)(v), (a)(S){vi), 


(a)}{5)(vii), (a)(6){i), (b) (concentration set 
at 0.1 percent), and (c). 

(ii) Hazard communication program. 
Requirements as specified in § 721.72{a), 
(b), {c), {d), {e) {concentration set a 0.1 
percent), (f}, (g)(4}(vii), (g)(2)(ii), 
(g){2){iii), (gM2)fiv), (gh{3). and (g){5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(f), (k) {any 
application which, if there are releases 
to water or discharges to land, will not 
result in releases to facilities with a 
National Pollutant Discharge 
Elimination System permit), and (1). 

(iv) Release to water. Requirements as 
specified in $ 721.90{b)(4), (c)(4), (where 
N = 30). 

(A) Selling or transferring the 
substance to any person for use where 
the substance is released to surface 
waters without notifying in writing the 
parties listed in subparagraph (B) of the 
identities of all such persons. Such 
notification shall be sent within 15 days 
of the date of the first sale or transfer 
and shall contain the following 
information: 

(1) The name and address (including 
shipment destination address, if 
different) of the person to whom the 
substance is sold or transferred. 

(2) The date on which sale or transfer 
commenced. 

(3} The chemical identity of the 
substance. 

(4) The name of the stream or river 
into which the specific buyer or 
transferee is expected to discharge the 
substance. 

(5) Notification that the substance is 
subject to a Significant New Use Rule 
issued under section 5 of the Toxic 
Substances Control Act. 

(6) A summary of the water release 
restrictions contained in paragraph 
(a){iv) of this section. 

(7) A request that the party notify the 
following office of any information 
which indicates that the in-stream 
concentration of the PMN substance 
specified in paragraph (a){iv) of this 
section has been exceeded: Chief, New 
Chemicals Branch, Chemical Control 
Division (TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency, Room E-611, 401 M St. SW., 
Washington, DC 20460, (202 382-3725). 

(B) The parties to be notified are as 
follows. 

(1) The Director, Water Management 
Division (or, in the case of Regions 5 and 
10, Water Division) at the headquarters 
of the EPA region in which the specific 
buyer or transferee is located. 

(2} The Agency, Department, or Office 
of the State or U.S. Territory with 
jurisdiction over point source water 
discharges in the State or Territory in 
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which the specific buyer or transferee is 
located (EPA is available for 
consultation regarding the identity and 
address of the appropriate Agency, etc.) 

(3) The Publicly Owned Treatment 
Works (POTW) authority, if any, 
expected to receive the discharge of the 
PMN substance from the specific buyer 
or transferee. 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance as specified in § 721.125(a), 
(b), (c), (d), (f), (g), (h), (i), and records 
documenting notification to parties 
identified in § 721.90. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(3) Determining whether a specific 
use is subject to this section. The 
provisions of § 721.575{b)(1) apply to 
this section. 

(Approved by the Office of Management and 
Budget under OMB control number 2070- 
0012) 


12. By adding new § 721.1590 to 
subpart E to read as follows: 


§ 721.1590 Alkyl polyethylene glycol 
phosphate, potassium sait. 


(a) Chemical substances and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified generically as alkyl 
polyethylene glycol phosphate, 
potassium salt (P-90-481), is subject to 
reporting under this section for the 
significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: - 

(i) Hazard communication program. A 
significant new use of this substance is 
any manner or method of manufacture, 
import, or processing associated with 
any use of this substance without 
providing risk notification as follows. 
(A) If,as a result of the test data required 
under the section 5({e) consent order for 
this substance, the employer becomes 
aware that this substance may present a 
risk of injury to human health, the 
employer must incorporate this new 
information, and any information on 
methods for protecting against such risk, 
into a Material Safety Data Sheet 
(MSDS) as described in § 721.72({c) 
within 90 days from the time the 
employer becomes aware of the new 
information. If this substance is not 
being manufactured, imported, 
processed, or used in the employer's 
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workplace, the employer must add the 
new information to an MSDS before the 
substance is reintroduced into the 
workplace. 

(B) The employer must ensure that 
persons who have received, or will 
receive, this substance from the 
employer are provided an MSDS as 
described in § 721.72(c) containing the 
information required under paragraph 
(a)(2)(i)(A) of this section from the time 
the employer becomes aware of the new 
information. 

(i) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(q). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance, as specified in § 721.125(a), 
(c), (h), and (i). 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(3) Determining whether a specific 
use is subject to this section. The. 
provisions of § 721.575(b)(1) apply to 
this section. 

(Approved by the Office of Management and 
Budget under OMB control number 2070- 
0012) 

13. By adding new § 721.1619 to 

subpart E to read as follows: 


§ 721.1619 Polyfluorosulfonic acid salt. 

(a) Chemical substance and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified generically as 
polyfluorosulfonic acid salt, (P-90-587) 
is subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 


(i) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80 (y)(1) and (2). 

(ii) [Reserved]. 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance, as specified in § 721.100(a), 
(b), (c), and (i). 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(Approved by the Office of Management and 
Budget under OMB control number 2070- 
0012) 

14. By adding new § 721.2085 to 

subpart E to read as follows: 


§ 721.2085 Reaction product of 
alkyiphenol, tetraaikyi titanate and tin 
complex. 


(a) Chemical substances and 
significant new uses subject to 
reporting. (1) The chemical substance 
identified generically as reaction 
product of alkylphenol, tetraalkyl 
titanate and tin complex (P-90-583) is 
subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 

(i) Hazard communication program. A 
significant new use of this substance is 
any manner or method of manufacture, 
import, or processing associated with 
any use of this substance without 
providing risk notification as follows. 
(A) If, as a result of the test data 
required under the section 5(e) consent 
order for this substance, the employer 
becomes aware that this substance may 
present a risk of injury to human health, 
the employer must incorporate this new 
information, and any information on 
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methods for protecting against such risk, 
into a Material Safety Data Sheet 
(MSDS) as described in § 721.72(c) 
within 90 days from the time the 
employer becomes aware of the new 
information. If this substance is not 
being manufactured, imported, 
processed, or used in the employer's 
workplace, the employer must add the 
new information to an MSDS before the 
substance is reintroduced into the 
workplace. 


(B) The employer must ensure that 
persons who have received, or will 
receive, this substance from the 
employer are provided an MSDS as 
described in § 721.72(c) containing the 
information required under paragraph 
(a)(2)(i)(A) of this section within 90 days 
from the time the employer becomes 
aware of the new information. 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(q). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping requirements. The 
following recordkeeping requirements 
are applicable to manufacturers, 
importers, and processors of this 
substance, as specified in § 721.125(a), 
(c), (h), and (i). 

(2) Limitations or revocation of 
certain modification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(3) Determining whether a specific 
use is subject to this section. The 
provisions of § 721.575(b)(1) apply to 
this section. 

(Approved by the Office of Management and 
Budget under OMB control number 2070- 
0012) 


[FR Doc. 91-8994 Filed 4-16-91; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Resources and Services 
Administration 
Healthy Start Initiative 


AGENCY: Health Resources and Services 
Administration, HHS. 


ACTION: Notice of public meetings. 


SUMMARY: The Health Resources and 


Services Administration will conduct 
technical assistance conferences in four 
locations to begin implementation of the 
Department's Healthy Start initiative. 
This Initiative is designed to reduce 
infant mortality by 50 percent over 5 


Vv, Vil, Vill 
Vill, IX and X 


Individuals interested in attending one 
of these meetings should call (703) 821- 
8955, and ask for the Healthy Start 
initiative. Phone calls should be made at 
least 5 working days before the 
scheduled date of the meeting. 
Attendees will be responsible for their 
own travel expenses. 


Dated: April 12, 1991. 
Robert G. Harmon, 
Administrator. 
[FR Doc. 91-9052 Filed 4-16-91; 8:45 am] 
BILLING CODE 4160-15-M 


Heaithy Start Initiative 


AGENCY: Health Resources and Services 
Administration, PHS, DHHS. 
ACTION: Notice of availability of funds. 


SUMMARY: The Health Resources and 
Services Administration (HRSA) 
announces availability of approximately 
$25 million in fisacl year (FY) 1991 funds 
under section 301 of the Public Health 
Service (PHS) Act (42 U.S.C. 241) for the 
Healthy Start initiative. This 
demonstration program will fund new 
and innovative ways of delivering 
needed care to pregnant women and 
infants. Funding will be made available 
to urban and rural communities which 
have exceptionally high infant mortality 
rates and new and creative strategies. In 
launching this Initiative, it is anticipated 
that approximately 10 new projects 
ranging from $1 million to $3 million 
including startup costs associated with 
organizational development and 


years in approximately 10 communities 
(including rural areas) with extremely 
high infant mortality. This 
demonstration program will fund new 
and innovative ways of delivering 
needed care to pregnant women and 
infants. Funding will be made available 
to urban and rural communities which 
have high infant mortality rates and new 
creative strategies. 


PURPOSE: Implementation plans and 
application guidance will be discussed 
during the pre-application technical 
assistance conferences. Representatives 
of the potentially eligible communities 
and organizations are encouraged to 
attend. It is anticipated that presenters 
will be Federal program officials and 


May 9, 1991 

May 10, 1991 
May 13, 1991 
April 30, 1991 


planning will be funded. Each grant will 
be for one year and will be renewable 
annually dependent upon satisifactory 
progress with the total project to cover a 
5 year period. The fiscal year 1992 
President's Budget includes $171 million 
for the Healthy Start initiative for 
continued support of these projects. 
The PHS is committed to achieving 
the health promotion and disease 
prevention objectives of Healthy People 
2000, a PHS-led national activity for 
meeting health objectives in priority 
areas. This announcement addresses 
issues related to the priority area of 
improving maternal and infant health. 
Potential applicants may purchase a 
copy of Healthy People 2000 (Full 
Report; Stock Number 017-001-0474-0) 
or Healthy People 2000 Summary - 
Report; Stock Number 017-001-00473-1) 
through the Superintendent of 
Documents, Government Printing Office, 
Washington, DC 20402-9325 (telephone 
202 783-3238). 
DATES: The deadline for receipt of 
applications is July 15, 1991. 
Applications shall be considered as 
meeting this deadline if they are either: 
(1) Received by the Grants Management 
Branch at the address below on or 
before the deadline date; or (2) 


postmarked on or before the deadline - © 


date, and received in time for 
submission to the reviewing program 
officials. Applicants must obtain a 
legibly dated U.S. Postal Services 
postmark or a legibly dated receipt from 
a commerical carrier or U.S. Postal 
Service. Private metered postmarks are 
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their State counterparts involved in the 
planning and implementation of the 
Healthy Start initiative. This includes: 
the Health Resources and Services 
Administration; Health Care Financing 
Administration; Centers for Disease 
Control; Alcohol, Drug Abuse and 
Mental Health Administration; 
Supplemental Food Program for Women, 
Infants and Children, of the Department 
of Agriculture; and the Job Opportunities 
and Basic Skills program of the Family 
Support Administration. Information on 
program criteria and proposal 
development will be provided at these 
meetings. The meetings will be held as 
follows: 


Philadelphia, PA, Sheraton University City, Chestnut and 36 Sts. 
Atlanta, GA, Russell Federal Building, 75 Spring Street. 
Chicago, IL, Marriott O’Hare, 8535 W. Higgins Rd. 

Los Angeles, CA, Hyatt Airport, LAX, 6225 W. Century Bivd. 


not acceptable as proof of timely 
mailing. Applications received or 
postmarked after the announced closing 
date will not be considered for funding 
and will be returned to the applicant. 


ADDRESSES: Grant applications (PHS 
Form 5161-1, approved under OMB 
#0937-0189), guidelines, grant 
application forms, and additional 
information regarding business 
management, administrative, or fiscal 
issues relating to the awarding of grants 
under this notice maybe obtained from: 
Chief, Grants Management Branch, 


Maternal and Child Health Bureau, 


12300 Twinbrook Parkway, suite 100-A, 
Rockville, Maryland 20852, Telephone 
(301) 443-1440. Completed applications 
should be sent to the office indicated 
above. : 

FOR FURTHER INFORMATION CONTACT: 
Additional information relating to 
scientific, technical, and program issues 
may be obtained from: Mr. Ronald H. 
Carlson, Associate Administrator for 
Planning, Evaluation and Legislation, 
Parklawn Building, Room 14-33, 5600 
Fishers Lane, Rockville, Maryland 20857, 
Telephone (301) 443-2204. 
SUPPLEMENTARY INFORMATION: 


Program Background and Objectives 


Although the United States infant 
mortality rate reached an all time low of 
9.9 deaths per 1,000 live births in 1988, 
the rate of progress has slowed during 
the last decade and there continue to be 
areas—both urban and rural—in which 
infant mortality rates have been 





Federal Register / Vol. 56, No. 74 / Wednesday, April 17, 1991 / Notices 


stubbornly resisstant to change. 
Especially troubling is the fact that the 
infant mortality rate for some minority 
and ethnic populations is substantially 
higher than the rate for white babies. 
The Healthy Start initiative is designed 
to reduce infant mortality and improve 
maternal and infant health and well- 
being by targeting communities with 
high infant mortality rates and directing 
resources and interventions to improve 
access to, utilization of, and full 
participation in comprehensive 
maternity and infant care services. 

Health Start communities must ensure 
access without any barriers to a 
comprehensive package of family 
planning counseling, pregancy testing, 
prenatal care, delivery, intrapartum and 
postpartum care, pediatric care for 
infants and social services, as 
appropriate and tailored to the 
community's specific needs, including 
outreach, home visits, child care, 
transportation, risk assessment, dental 
care, nutrition counselling, social 
support, mental health services, 
substance abuse services and 
prevention counselling. 

The specific goal of the initiative is to 
reduce infant mortality by 50 percent 
over five years in both rural and urban 
communities with extremely high infant 
mortality. To accomplish this goal, 
medical and social services providers 
within the targeted communities will be 
called upon to work collaboratively to 
devleop new and innovative means of 
delivering services to meet the needs of 
pregnant women and infants. Therefore, 
it is expected that the programs will be 
developed in a manner which espouses 
the principles of innovation, community 
commitment and personal responsibility 
and, in so doing, enhances improved 
access to care. 

In order to assure the availability of 
useful information from this initiative, 
an evaluation component will be an 
integral part of each project. A critical 
feature of the Healthy Start initiative is 
evaluation of program effectiveness. 
Project applications will, therefore, 
require the collection of baseline 
information on a variety of indicators. A 
major national evaluation of the Healthy 
Start initiative and its outcome will be 
conducted. Successful approaches to 
reducing infant mortality developed 
through the Healthy Start initiative will 
be replicated in other communities in 
the future. Details on the baseline data 
required in the application are included 
in the program guidance which 
accompanies application materials. 

Grants made during this fiscal year 
will authorize the expenditure of funds 
for community-wide planning and 
organizational development and for the 


provision of direct services upon 
approval of a comprehensive plan. Full 
implementation of the Initiative is 
anticipated with FY 1992 funding. 


Eligible Communities 


It is intended that communities 
targeted under the.Healthy Start 
initiative be those in which problems 
are most severe, resources can be 
concentrated, implementation is 
manageable, and progress can be 
measured. Applications will be 
developed around a geographic area 
known as the “project area.” A project 
area is defined as one which is imposed 
of one or more contiguous or 
noncontiguous geographic areas or 
neighborhoods (also called “service 
areas”) and for which improvements are 
to be planned and implemented which 
relate to these five principles: 
innovation, community commitment and 
involvement, increased access, service 
integration, and personal responsibility. 
When more than one service area is 
included in a project area, the rationale 
for the particular combination of service 
areas must be explained. All project 
areas must represent a reasonable and 
logical catchment area in which a 
consortium for delivering services can 
be developed, and in which resources 
can be effectively managed and utilized. 

To be eligible for funding under the 
Healthy Start initiative, a project area 
must have an average annual infant 
mortality rate of 15.7 deaths or more per 
1000 live births, based on an average of 
official vital statistics data for the 5-year 
period 1984-1988, as well as at least 50 
but no more than 200 infant deaths per 
year. An infant mortality rate of 15.7 
deaths per 1000 live births is equal to 
150 percent of the U.S. average infant 
mortality rate. Use of a minimum of fifty 
infant deaths per year as an eligibility 
criterion is meant to assure selection of 
communities with a sufficient magnitude 
of the problem to justify concentrating 
resources to reduce infant mortality. An 
upper limit of 200 infant deaths per year 
was chosen to assure projects of a 
manageable size. The eligibility 
thresholds for urban and rural project 
areas are the same. 

Eligible Applicants 

Eligible applicants are a local or State 
health department or authority or other 
publicly supported provider 
organization, a tribal organization, a 
private nonprofit organization, or 
consortia of the same, approved by the 
chief elected official of the city or 
county in which the project area is 
located (or, if there is more than one 
county, the chief elected officials acting 
in concert), or by the tribal leadership of 
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the tribe or tribal organization which 
has jurisdiction over the project area. 
No more than one application may be 
made for a given project area, and each 
application must be endorsed by the 
Governor of the State or the head of the 
tribal organization. The Department will 
review and fund those applications for 
Healthy Start which, in the 
Department's view, best contribute to 
reducing infant mortality in the project 
area by 50 percent over a five year 
period and address applicable Healthy 
People 2000 objectives in communities 
with demonstrated needs. 


Review Criteria 


Applications for grants will be 
reviewed and evaluated according to the 
following criteria: 

1. The extent to which the applicant 
has justified and documented the 
need(s) for the project and developed 
measurable goals and objectives for 
meeting the need(s). 

2. The level of community 
commitment and involvement with the 
project, including evidence of ability to 
organize appropriate consortia of major 
providers of care and other public and 
private entities committed to addressing 
the infant mortality issue in the target 
population. Consortia members might 
include such entities as public health 
departments, community and migrant 
health centers, hospitals, local 
professional associations, medical 
schools, grant-making foundations, civic 
groups, schools, churches, social and 
fraternal organizations and residents of 
areas to be served. A letter of intent 
from organization participants in the 
consortia is required. 

3. The extent to which the applicant’s 
approach to planning the proposed 
project appears feasible and likely to 
achieve the project's goals and 
objectives. 

4. The extent to which the approach to 
planning is likely to address the social 
and medical service requirements of the 
Healthy Start initiative and the needs of 
the community. 

5. The extent to which applicant 
demonstrates plans for coordinating and 
maximizing existing and proposed 
resources, e.g. Medicaid, Supplemental 
Food Program for Women, Infants and 
Children, Job Opportunities and Basic 
Skills, Family Planning and substance 
abuse treatment programs. 

6. Evidence of substantial involvement 
with State and local providers of 
primary care and public health services, 
espécially the State Maternal and Child 
Health program, State Medicaid 
agencies, and other publicly supported 





providers such as Community and 
t Health Centers. 

7. The strength of the applicant's 
approach to planning for a public 
education campaign to address the 
maintenance of early and continuous 
prenatal care and of preventive health 
practices during pregnancy and infancy. 

8. The strength of the applicant's plans 
for administrative and financial 
management of the project. 

9. The ability of the applicant to make 
effective use of the funds provided 

‘ under this initiative. 

10. The strength of the applicant's 
commitment to evaluation and 
willingness to allocate resources to 
monitor progress toward achievement of 
program objectives. 

11. Other factors which the Secretary 
determines will increase the potential of 
projects to reduce by 50 percent the rate 
of infant mortality in these jurisdictions. 


Reporting Requirements 
A successful applicant under this 


notice will submit reports in accordance 
with the provisions of the general 


regulations which apply under 45 CFR 
part 74, subpart J, Monitoring and 
Reporting of Program Performance, and 
part 92.40 which applies to State and 
local governments. 
Executive Order 12372 

This initiative has been determined to 
be a program which is subject to the 
provisions of Executive Order 12372 
concerning intergovernmental review of 
Federal programs by appropriate health 
planning agencies, as implemented by 45 
CFR part 100. Executive Order 12372 
allows States the option of setting up a 
system for reviewing applications from 
within their States for assistance under 
certain Federal programs. The 
application packages to be made 
available under this notice will contain 
a listing of States which have chosen to 
set up such a review system and will 
provide a single point of contact (SPOC) 
in the States for review. Applicants 
(other than federally-recognized Indian 
tribal governments) should contact their 
State SPOCs as early as possible to alert 
them to the prospective applications and 
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receive any necessary instructions on 


the State process. For proposed projects 
serving more than one State, the 


- applicant is advised to contact the 


SPOC of each affected State. The due 
date for State process recommendations 
is 60 days after the application deadline 
for new and competing awards. The 
granting agency does not guarantee to 
“accommodate or explain” for State 
process recommendations it receives 
after that date. (See Part 148, 
Intergovernmental Review of PHS 
Programs under Executive Order 12372 
and 45 CFR Part 100 for a description of 
the review process and requirements). 


OMB Catalog of Federal Domestic 
Assistance 


The OMB Catalog of Federal Domestic 
Assistance number is 93.926. 

Dated: April 12, 1991. 
Robert G. Harmon, 
Administrator. 
[FR Doc. 89-9054 Filed 4-16-91; 8:45 am] 
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Public Laws 


Pamphlet prints of public laws, often referred to as slip laws, are the initial publication of Federal 
laws upon enactment and are printed as soon as possible after approval by the President. 
Legislative history references appear on each law. Subscription service includes all public laws, 
issued irregularly upon enactment, for the 102d Congress, 1st Session, 1991. 


(Individual laws also may be purchased from the Superintendent of Documents, Washington, DC 
20402-9328. Prices vary. See Reader Aids Section of the Federal Register for announcements 
of newly enacted laws and prices). 


Superintendent of Documents Subscriptions Order Form 


Gates Penenaring Cote: Charge your order. @qn@y f 
*6216 It's easy! GS) amen 
To fax your orders and inquiries—(202) 275-0019 


J YES * please send me subscriptions to PUBLIC LAWS for the 102d Congress, Ist Session, 1991 
for $119 per subscription. 


1. The total cost of my order is $_____. All prices include regular domestic postage and handling and are subject to change. 
International customers please add 25%. 


Please Type or Print 
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Public Papers — 
of the 


Presidents 
of the 
United States 


Annual volumes containing the public messages 
and statements, news conferences, and other 
selected papers released by the White House. 


Volumes for the following years are available; other 
volumes not listed are out of print. 


Jimmy Carter George Bush 
1980-81 1989 


(Book 1) .....200000000+000ee-$38.00 


1989, 
(Book Hl) oeecsnnsnsnee $40.00 


Published by the Office of the Federal Register, National 
Archives and Records Administration 


Order from Superintendent of Documents, U.S. 
Government Printing Office. Washingon, D.C. 20402-9325. 





New Publication 


List of CFR Sections 
Affected 


1973-1985 
A Research Guide 


These four volumes contain a compilation of the “List of 
CFR Sections Affected (LSA)” for the years 1973 through 
1985. Reference to these tables will enable the user to 
find the precise text of CFR provisions which were in 
force and effect on any given date during the period 
covered. 


Volume | (Titles 1 thru 16) 
Stock Number 069-000-00029-1 


Volume Il (Titles 17 thru 27) 
Stock Number 069-000-00030-4 


Volume Ill (Titles 28 thru 41) 
Stock Number 069-000-00031-2 


Volume IV (Titles 42 thru 50) 
Stock Number 069-000-00032-1 
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(City, State, ZIP Code) 
(Credit card expiration date) Thank you for your order! 
(Daytime phone including area code) 
Mail To: Superintendent of Documents (Signature) sot 
Government Printing Office 
Washington, DC 20402-9325 





Microfiche Editions Available... 


Federal Register 


The Federal Register is published daily in 
24x microfiche format and mailed to 
subscribers the following day via first 
class mail. As part of a microfiche 
Federal Register subscription, the LSA 
(List of CFR Sections Affected) and the 
Cumulative Federa! Register Index are 
mailed monthly. 


Code of Federal Regulations 


The Code of Federal Regulations, 
comprising approximately 196 volumes 
and revised at least once a year on a 
quarterly basis, is published in 24x 
microfiche format and the current 
year’s volumes are mailed to 
subscribers as issued. 


Microfiche Subscription Prices: 
Federal Register: 


One year: $195 
Six months: $97.50 


Code of Federal Regulations: 
Current year (as issued): $188 


Superintendent of Documents Subscriptions Order Form 


Order Processing Code Charge your order. eS Dy (rea 

* 6462 it’s easy! GS : 
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eastern time, Monday-Friday (except holidays) 
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Order Now! 


The United States 
Government Manual (Eee 
1990/91 ? 


As the official handbook of the Federal 
Government, the Manual is the best source of 


many other areas of citizen interest. The Manual 
also includes comprehensive name and 
agency/subject indexes. 

Of significant historical interest is Appendix C, 
which lists the agencies and functions of the 
Federal Government abolished, transferred, or 
changed in name subsequent to March 4, 1933. 

The Manual is published by the Office of the 
Federal Register, National Archives and Records 
Pe tn 


$21.00 per copy 


Superintendent of Documents Publication Order Form 


Order processing code: *6901 Charge your order. quay amu 
Its easy aaa 


To fax your orders and inquiries. 202-275-2529 


4 YES, please send me the following indicated publication: 
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1. The total cost of my order is $ (International customers please add 25%). All prices include regular 
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The authentic text behind the news... 


Weekly Compilation of 


Presidential 


The Weekly Documents 
Conhpiletien of 


Presidential 
Documents 


Administration of 
George Bush 


This unique service provides up-to-date The Weekly Compilation carries a lists of acts approved by the 
information on Presidential policies Monday dateline and covers materials § President, nominations submitted to 
and announcements. It contains the released during the preceding week. the Senate, a checklist of White 

full text of the President's public Each issue contains an index of House press releases, and a digest of 
speeches, statements, messages to Contents and a Cumulative Index to other Presidential activities and White 
Congress, news conferences, person- _— Prior Issues. House announcements. 

nel appointments and nominations, and e . 

other Presidential materials released Separate indexes are published Published by the Office of the Federal 
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The Federal Register 


Regulations appear as agency documents which are published daily 
in the Federal Register and codified annually in the Code of Federal Regulations 


federal regulations 


The Federal Register, published daily, is the official The Code of Federal Regulations (CFR) comprising 
publication for notifying the public of proposed and final approximately 196 volumes contains the annual codification of 
regulations. It is the tool for you to use to participate in the the final regulations printed in the Federal Register. Each of 
rulemaking process by commenting on the proposed the 50 titles is updated annually. 
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